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AFTER the impreficn of this Work was com. 
a the Reports of Caſes decided in Trinity Term, 
in the Court of Common Pleas, were publiſhed by- | 
Meſſrs. Puller and Boſanquet. 3 


of R v. "Down? 


1 4 


ntain (page 44) the very important cas . 
in which the Court delivered their op. 


nions ſeriatim, that an uncertificated bankru pt may main 
tain an action of trover, for property acquired by him ſince 


his bankruptcy. 


They alſo contain the caſe of Lingham- 


v. Biggs. (page 82) relating to property left in poſſeſſion of 
the bankrupt, as apparent owner within the ſtatute 21 7. 
I. 19. /. 11. And Evans v. Gill (page 52) where the 
Court fet aſide a regular judgment, to let in the plea of 
bankruptcy ; there being no doubt of the commiſſion hav- 


ing fairly iſſued, and of the 
Ul his property. 


— having ſurrendered: 
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HE word Benkiigt: We rapigjyidertradiby. ont 
different authors; Sir: EDpwaRn Cox deriving 4 Inf: 2 ls » 
5 be 


ſo that, according to him, it means one whoſe-bank is re- 

moved; and but a trace or mark leſt behind. But Mr. e 
Juſtice BLACKSTONE: derives it from the word uncut or 2 Black. Com. 
langue, which ſignifies the table or counter of a trade. 
man, and ruptus, broken, denoting thereby one whoſe $7 to 
ſhop or place of trade is broken and gone; at the ſame 

time he takes notice of Sir. EDwarD Coke's derivation, - /- 

and further obſerves, that the title of the firſt Engli/ti ſta- ob hun 
tute concerning this offence « againſt ſuch as do make 
bankrupt,” is a literal: tranſlation of the French idiom, % 35H, 
qui font banque route. Perhaps it can, in no oaſe; be lee - 
neceſſary to inveſtigate the etymology of a word, becauſe 

the whole ſyſtem of the bankrupt law is founded upon 

poſitive ſtatutes; and no light can poſſibly: be derived to 

the ſubject but what An to wee Ts Wr penay * 


them. , 


The laws of 3 cautious of 3 . 2 black. Com- 

gality and extravagance; allow the beneſit of the bank- 474 _ 

rupt ſtatutes to none but actual traders; but as trade can- 

not be carried on without mutual credit, the contracting 

of debts to facilitate commerce, is not only zul, Gable, 

but neceſſary; and if, by accidental calamities, a mer- * e 

chant or trader becomes enn of diſcharging his n 
Vor. I. B debts, 


„ 


INTRODUCTORY CHAPTER. 
debts, it is his misfortune, and not his fault. To the 
misfortune-therefore of de the law has given a com- 


paſſionate remedy, but denied it to their faults; ſince at 
the ſame time that it provides for the en, of com- 


merce, by enacting, that every trader may be declared a 


bankrupt for the benefit of his creditors as well as him- 


ſelf, it has alſo, to diſcourage extravagance, declared, 


that no one ſhall be capable of being made a bankrupt, 
but a trader ; nor capable of receiving the full benefit of 
the ſtatutes, but an induſtrious trader. 


By the bankrupt ſtatutes, the Lord Chancellor ener- 


ciſes a ſuperintending and diſcretionary power, and may 
determine in a ſummary way; but notwithſtanding this, 


the court governs itſelf, by way of analogy, to the uſual 


Ex 1 


* . 1791. 


Ex parte Allen. 
1791. 

Ex parte 

Moggridge. 
22d Dec. 1791. 


Coſts given in a 
caſe of fraud 


and ordinary proceedings in the court of Chancery. But 
this power of the Chancellor to act in a ſummary way 


under a commiſſion of bankrupt is confined to tranſac - 


tions between the creditors, the ge ms . 
nees. 

. be'rexteard foricofts. - e 
neral rule ths: no court ey nat an. ee n 
only. | = F. 

No coſts are given upon A wee rest, a cad the 
judgment of the commiſſioners, where their determina- 
tion appears to have been wrong, although the court may 
have thought it neoeſſary to direct an iſſue or a trial at 
law. And it has in general been underſtood that coſts 


are not given againſt an uncertificated bankrupt: but 
ſuch a rule cannot be . as univerſal. 


4 


Though the © court can hoe no more power on a bi 
than on a petition, yet it is equally, if not more proper, 


that gueſtions of importance ſhould be hrought before 


the Art by way of bill; and it is frequently neceſſary to 
adopt that mode of een to ſettle the demands of 
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INTRODUCTORY CHAPTER, 1 
The Chancellor has power, upon a bankrupt petition, Comp. 742. ; 
to ſend a caſe for the opinion of a court of law, and to di- | 
| rect an iſſue to try any litigated queſtion, i in which caſe 1 Atk. 236 | 


coſts generall y * the verdict at law. 


All the acts concerning a Uh make but one Yrs 1 Burr. a 
of law, they are therefore to be taken together, and to be 
conſtrued favourably for the benefit of creditors, and to 
| ſuppreſs fraud; for though a bankrupt was formerly con- , Black. Com, 
ſidered merely in the light of a criminal, and therefore a 471. 
| ftrit conſtruction might be expected, in conformity to 
the univerſal practice of deciding upon penal ſtatutes, at Black. Com, 
| preſent the laws of bankruptcy are conſidered as laws cal- 473. | 
culated for the benefit of trade, and founded on principles 
of humanity, as well as Juſtice, _ 192 ” 


3 The firſt ſtatute noticing the crime of bankruptcy, was 4 Taft. 277. 
made againſt the Lombards, who, after they had made 
obligations to their creditors, ſuddenly eſcaped out of the 
realm; it was therefore enacted, That if any merchant 
< of the company acknowledge himſelf bound in that 
manner, that then the company ſhall anſwer the debt; 
* ſo that another merchant, who is not of the company, 

& ſhall not be thereby aggrieved nor impeached.” 'But 
the firſt ſtatute made concerning any. Engli/b bankrupts, 
was 34 Hen. 8. which has been much altered by 13 Zlisz. 

and other ſubſequent. ſtatutes z whereap the law of the 
n chapters is founded. 
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f concerning bankrupts being authorized to 1 * a commiſ- 
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SECT I, 


In E Lord Chancellor, Lord Keeper, or Lords 
Commiſſioners of the Great Seal, by the ſtatutes 


lion of bankrupt, when a 7 finds himſelf under the 
neceſſity of obtaining ſuch a commiſſion, he muſt proceed 
to ſtrike a docket; which is done by making an affidavit 
of his debt, and executing a bond to the Great Seal. But 
this will not prevent the iſſuing of another commiſſion, 
on the petition of another creditor ; unleſs the party ftrik- 
ing the firſt docket ſeals his commiſſion in four days ex- 
claſive of the day of ſtriking the docket. Formerly a 
practice of entering caveats in the Secretary of Bank- 
rupts-office prevailed, but they have fallen into diſuſe ſince 
Lord Hardwicke expreſſed his diſapprobation of them, 
becauſe by that means an opportunity was given to per- 
ſons againſt whom the commiſſion was to be rs my to 


make away with their effects. 


Blackwell's caſe, The commiſſion of bankrupt muſt be founded on a 
e 191. Faden, mak when W 10 a proper t of a 


+ | debt, 


it. 


_ Effea of the Commiſſion, 
debt, and the creditor entering into a bond as directed by 


the ſtatute, the Chancellor is bound to grant; for the — 
granting a commiſſion is not eee a 1 matter 


of right. 

The affidavit made 5 the 4. on * out ths 
commiſſion is general; nor does it mention the particu» 
lars by which a PROT becomes indebted, 


8 E c . II. 
. Effet? of the Comniffion. 


A COMMISSION of bankrupt i is conſidered as a ſtatute 
execution, and when it has iſſued and the party is de- 
clared a bankrupt, his death will not prevent the further 
execution of the commiſſion. So if there is a joint eom- 
miſſion againſt two partners, though one of them ſhould 
die, the commiſſion may {till proceed; but if one of the 
joint traders be dead at the time of taking out the com- 
miſſion, it abates, and is abſolutely void, becauſe they muſt 
be cach found bankrupt. 
is proſecuted, all the partners muſt be included, for a joint 
eommiſſion againſt two of ſeyeral partners cannot be „ 
tained. Fo 

Therefore in an action brought by Allan and others, 
as aſſignees of Marlar, a bankrupt, together with Down, 
ſurviving partner of Pell, againſt Hartley and Francis, 
upon a bill. of exchange due from the defendants to the 
houſe of Marlar, Pell, and Down, an objection was 
taken at the trial to the mode of proving the aflignees 
of Marlar intitled to join in this action with Down, 
the ſolvent and ſurviving partner. To ſupport their 
right they firſt produced a commiſſion againſt Marlar, 


Stewart, and Boyd, as partners; but that failed them, be- 


cauſe on the evidence it appeared that the commiſſion 
as to Boyd was fraudulent, he not having committed any 
act af bankruptcy but by contrivance. The plaintiffs 


And where a joint commiſſion: 


Blackwell's caſe, 
1 Vern. I 53» 


1 J. 1. c. 16. 

ſ, 17. 

Qu. If it is 
neceſſary that 
he ſhould be de- 
clared bankrupt, 
Warrington 

v. Norton. 
Forreſt. 184. 
Syſt. Bankrupt 
ae 44+ 


2 Te F 


Allan v. na 


ley. Mich. 2 
. 3» B. R. * . 


next produced a commiſſion againſt Marlar and Stewart * 


B 3 only; 


* 


_ Effect of the Commiſſion, 


7 


only; to which it was objected that there was no ſuch 
partnerſhip, the firm being Marlar, Stewart, and Boyd. 


The plaintiffs then offered in evidence a plea in an 


action brought three years before upon the fame bill 
againſt the preſent defendants, in which they had plead- 


ed that Marlar was a bankrupt, and therefore the action 
not maintainable by Marlar, Pell, and Down. To this 
plea there had been a demurrer, but upon the argument 
the parties conſented that no judgment ſhould be given, 


and the plaintiffs diſcontinued. It was contended by 


the plaintiffs counſel, that the defendants having pleaded 
that Marlar became a bankrupt, and the demurrer hav- 
ing admitted that fact, it was evidence againſt the ſame 
defendants, being in truth their own allegation, Mr. 
Juſtice Buller, who tried the cauſe, nonſuited the plain- 
tiffs. The court was moved to ſet aſide the nonſuit; 
and after hearing the arguments of counſel, Lord Mans. 
field ſaid, The plaintiffs claim as aſſignees, and to ſup- 
port their claim they ſet up two commiſſions. There 
is no doubt there may be a commiſſion againſt one 
partner ſeparately, without making the reſt of the part- 
ners bankrupts. So there may be a commiſſion againſt 
all the partners in a houſe, and under ſuch commiſſions 
both the joint and ſeparate eſtate will be affigned, and 


the different claſſes of creditors will have the ſhares 


allotted to each. But the objection to one of the pre- 


fſent commiſſions is, that it was taken out againſt three 
partners, and only two are found to have committed acts 


of bankruptey. Such a commiſfion is void to all pur- 
poſes, for it cannot be void as to one and valid as to the 
reſt, and no inſtance is cited to the contrary. The ob- 
jection to the other is, that it is a commiſſion againſt 
two of three partners, A Se may be joint or 
feveral, but this is neither. On the ground of the plea, 
it appears that no judgment was given and no uſe made 
of the plea, There is no cafe to ſhew that the pfead - 


ig of counſel are evidence of the facts alledged. An 


_ anſwer 


_ Effect of the Commiſſion, 

anſwer in chancery is evidence, for there it is preſumed a 

man ſpeaks upon deliberation, what is true and upon 
| ns but a bill is fictitious, it does not aver facts as 
true, but ſuggeſts them, and calls for anſwers to aſcertain 
them. It may be withdrawn or. amended, and decides 
nothing: let the rule for ſhewing cauſe why the nonſuit 
' ſhould not be ſet aſide be diſcharged. 

It was formerly the practice, where there were ſeveral 
partners, to take out ſeparate commiſſions againſt each, 
as well as a joint commiſſion; but this has been ſince 
diſcountenanced,. it being the common courſe of the 


court, upon petition, to make an order, for the ſeparate Ben 


creditors to come in and prove their debts under the 
joint commiſſion, and that the affignees ſhould keep 
diſtin&t- accounts of the ſeveral eſtates. And this Lord 
Hardwicke ſaid might be done, becauſe the aſſignment in 
the caſe of a joint commiſſion is of the whole eſtate. 
But on the other hand, where ſeparate commiſſions are 
taken out againſt joint traders, it appears formerly to 
have been the opinion that joint creditors could not 
prove their debts under the ſeparate commiſſion, except 
for the purpoſe of aſſenting to, or diſſenting from the 


certificate; but that they muſt proceed to take out a 


joint commiſſion. But it ſeems now to be conſidered, 


Ck I. f. . 


that they m 
prove. ri 
infra. 


; Martin Vs 


O'Hara, Cowp. 


that a joint commiſſion. cannot legally be ſupported, 524. 


while there is a ſeparate one ſubſiſting; becauſe a 
trader having been declared a bankrupt, the whole of his 
property is aſſigned under the firſt commiſſion, and till 440. 


Ex parte Proud- 
foot, 1 AtKk. 
252. Davis 

Bankropt Law, 


he obtains his certificate, he is ineapable of trading or 


contracting for his own benefit. However, it is cer- 


tain, that in practice, joint commiſſions are taken out 


aſter the parties have been declared bankrupts, under 
ſeparate commiſſions, by which means great expence is 
ſaved, and the joint effects diſpoſed to better advantage; 


and, therefore, in a fair caſe, and where it can be made / 


A Se 3 
8 B4 n 


: Ch.1, C. 3. . 
1 wn 


Ex parte Hol- 
linſgworth, 22d 

December , 
1791. 


Ex parte Brown. 
Feb, 1793. 


Colts of the 


proſecuting a joint commiſſion, the Lord G 
make it valid, will ſuperſede the prior ſeparate one. 
Since the determinations above referred to reſpecting 
the invalidity: of a ſecond commiſſion againſt an uncer- 
tificated bankrupt, conſiderable doubt upon the point 
was ſuggeſted by Lord Chancellor \Thurlow, founded 
upon the poſſibility of the bankrupt's property being 
more than ſufſicient to ſatisfy the creditors under the 


firſt commiſſion twenty ſhillings i in the pound. But the 


doctrine laid down in Atkins and Cowper. has wy 
been e, ior an ane Judgment. | 

e Bonde Ben dike 8 

Of the Offs of ſuing a Commiſion. r 


Ai the 5 G. 2. c. 30. f. 25. the petitioning 1 
is directed, at his own coſts, to proſecute the commiſſion 


until affignees ſhall be choſen, which coſts are to be 


aſcertained by the commiſſioners at the meeting for the 
choice of aſſignees, and are to be paid by the aſſignees 
to the petitioning creditor out of the firſt money or 
effects received or collected by them under the commiſ- 


ſion. But the direction of the ſtatute that the commiſ- 


E. parts 
Vincentz 24th 
March 1786. 


Ex parte Clarke 
and Cogan, © 


29th May 1789. 


ſioners ſhall ſettle the bill, is not held to be ſo concluſive 


as to prevent the chancellor, upon petition, referring it to 


a maſter in chancery to tax, if upon the hearing there 
ſhould appear to be reaſonable objections n the 
allowances made by the commiſſioners. 
Accordingly, in a petition by the a and a 
ger to a commiſſion awarded againſt James Haviland, 
it was ſtated that the commiſſioners had taxed and allow- 
ed the ſolicitor's bill of coſts, up to the time of the 
choice of aſſignees, at the ſum of 103. 8. and the 


meſſenger's bill, up to the ſame time, at the ſum of 


241. 10s. and made the uſual order upon the aſſignees 
e r 3 further ſtared, that the aſ- 
** ſignees 


3 oe 8. 8 8 


Cotta ok the Commilton — 
ſignees had collected ſufficient to pay thoſe bills ; and 


| prayed that the aſſignees might be ordered to pay the 
bins, together with the coſts of the application. The 
facts hated i in the petition were admitted by the affignees, 


but they inſiſted that the commiſſioners had made im- 


2 9 
Ch. 1. 1. 3. 
— 


proper allowanides; whereupon the bill was ardered to 


be taxed by a maſter,  * 

The maſter conceiving that he had no Ae to tax 
the bill between the opening the commiſſion and the 
choice of aſſignees, by his certificate of the 7th Auguft 
1789 certified, that after being attended by the parties, 
it appeared that both the ſolicitor's and meſſenger's bills 


| had been ſettled by the commiſſioners ; and therefore 


that he had not proceeded to tax the ſaid bills, as he had 
not conceived it to be the chancellor's intention that 


he ſhould do ſo, there not being any other account be- 


tween the petitioners and the bankrupt's eſtate. | 
Upon this certificate another petition was preferred, 


praying that the maſter might be directed to proceed to 


tax the ſaid bills; when it was ordered, that it ſhould be 


| referred back to the maſter to review his certificate, and 


to enquire into and ſee whether the ſeveral charges in 
the ſaid bill of coſts were reaſonable and proper, and 


ſuch as ought to have been allowed by the commiſſion- 
ers under the comfmiflion ; and in caſe the maſter ſhould _ 


find that any of the charges were not reaſonable and 
proper to be allowed, that he nn forthwith "proceed 
to tax the ſaid bill of coſts. | 


In purſuance of this — W winds the ſo- 


licitor's bill at 75 JI. 174. and the meſſenger's bill at 
10 /. 36. The latter ſum the aſſignees paid without 
further oppoſition; and the former” v was 3% 0 RN 
mmm | ” 


4 : 


= 


' SECT. 


i. : | Remedy where Comditio &c. 


ch. I. C45. 
eee apa s r. w. 
Remedy where Commiſſion maliciouſly end out. 
Brown v. 3 e rr the fat, 5 G. 2. has provided 
——— a remedy againſt maliciouſly ſuing out commiſſions of 
3 Burr, 1418. 


Bonharn's cafe, bankrupt, yet it is held not to take away the common 
$ Rep. 12. Jaw remedy by an action for damages, but that the party 
may proceed at law to obtain ſuch redreſs for the injury 
he has ſuſtained as a jury think he is intitled to. Where 
a party. elects to abide by the remedy afforded by the 
ſtatute, he muſt petition the Lord Chancellor to have 
the bond affigned to him. It is however in the breaſt of 
the court where the bankruptcy is a doubtful caſe, and 
the commiſſion ſuperſeded, either to dire& an inquiry 
Ex parte Gayter. before a Maſter of the damages ſuſtained by the bank- 
t + rupt, or a quantum damnificatus upon an iſſue at law; 
and after the damages are ſettled, the court may, for the 
better recovery thereof, order the bond to be aſſigned 


But where the caſe is attended with any flagrant circum- 5 
ſtances, the bond would be e WPI without 4 
further inquir 7). | Akt - 
i & T. V. 

. a renewed: a e 
h 
: Ir more than two of the commiſſianers ſhould die, by 8 
which means there would not be a ſufficient number to th 
execute it, or if the commition ſhould be loſt, it muſt i 
wy i puery and. = — pi under the aha com- fu 
N een. e ken. Th 
plete by the former. de 
| aft 


CHAP. Mo 


| Sed. I. . Of the Debt to ſupport a Commi een. 


II. of the Petitioving Creditor having his Dau. 


im E xecution. 


Hl. earl Creditor connet jt proceed at Law. 


8 ——_ 1 


2 wg ad ww. 0 


e 6. 3. 
3. G. 2. c. 30. ſ. 22. 23. 
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s E C T. L 
Of the Debt to ſupport a Commiſſion. 
T* petitioning Gan muſt have a legal Ane to 


the amount of 100 l.; and if two creditors join in 


petitioning for a commiſſion, their debts muſt be 150 J. 
or if three or more join, they muſt be creditors for 2004. 
But a debt in equity will in no circumſtances bea foun- 
dation for a commiſſion ; therefore if a legal demand is 
not in its own nature aſſignable, the aſſignee, notwith- 
ſtanding his equitable claim, cannot be a petitioning. 
creditor, 05 

A debt at law, nottuithſtanding the Patute of limitations 
has incurred, will ſupport a commiſſion in an action 
againſt third perſons: for the ſtatute does not extinguiſh 
the debt, but the remedy, and the leaſt hint wit” re- 
Weg.. 

Indeed if the debtor himſelf aphiſes; on that oats to 
ſuperſede the commiſſion, the caſe may be different; but 
a debtor of the bankrupt's cannot avail himſelf of that 


11 


* ; 1 
a ate 


Foreit 24% - 
2 Ch. Ca. 191. 
Ex parte 5 
Hylliard. 

1 Atk. 147. 

2 Vez. 407. ↄM;! 
Medi N 
2 Stra. 899. 
Ex parte Lee. 
1 P. W. 783. 
Swayne v. 
Wallinger, 

2 Stra. 746. 
contra Moſely, 


yſt. ankrupt | 
Laws, 366. 


defence to elude the . of a juſt debt to the - 


aſſignees. 
And accordingly Lord Mansfield, at niſi prius, ruled 


that the age of limitations does not prevent a creditor 
from 


Fowler v. 
Brown, ſittings _ 
at Weſtminſter 
after Michaet- 
mas Term 1779. 


12 
Ch. . . 1. 


* This is contra 
to the caſe in 
Moſely, 37. 


Creditor receĩv- 
ing part of his 
debt after an 
act of bank- 
ruptcy to which 
he was privy, 
may fill take 
bout a commiſ- 
non, ſuch pay- 
ment not being 
valid. 
Stevens v. Shep- 
* Herd, 
6 T. Rep. 79. 
Bickerdike v. 
Bollman, 
1 Term Rep. 


eo: 


from taking out a commiſſion of bankrupt, but extends 


but does not extinguiſh the 15 or e wy: W other 


* 


by the debtor upon a payee, who had not at that time, 


| the drawer in his hands, this does not extinguiſh the 
original debt, although the creditor neglects to give no- 


' the defendant, who then and till the time of the bank- 


on the 18th of Nevember following, and diſhonoured; 


. chejter, but in general ſecreted himſelf, and particularly 
on market days, after the 20th of e on which 


cCoðmiſſion, in the afternoon of the 24th of November, 
but at what hour did not appear, and that commiſſion 


| tion for the opinion, of the court was, whether the debt 


/ 


Df the Debt to ſupport a Commiſſion. 


only to the remedies by action mentioned in the ſtatute, 


remedy. 55 
If a creditor les 3 bill for Lis debt which is Pa 


nor previous to the bill's becoming due, any effects of 


tice of its being diſhonoured, as in the caſe of 

 Bickerdike and another, aſſignees of Richard, a bank- 
rupt, againſt Bollnan. The act of... bankruptcy was 
committed in the middle of Aug, 1784, and in the ſame 
month the bankrupt was indebted to Greatrix and G. 
the petitioning creditors, 115 L. 36,8 d. On the 15th of 
September, 1784, the bankrupt drew a bill for 20/4. on 


« ruptcy, and of the bill becoming due, was a creditor 
« of the bankrupt,” payable to Greatrix and Co. two | 
months after date, and paid the ſame to them, on account 
of their ſaid debt, which bill was preſented for payment 


no notice of the non-payment of the bill was giyen by 
Greatrix and Co. to the bankrupt, or left, at his houſe ; 
Greatrix and Cz. received the bill at Mancheſter, on the 
24th of November, between the hours of eleven and 
twelve at noon, but the poſt goes from London to Man- 
che/ter in three days; the bankrupt. then reſided at Man- 


day a commiſhon of ' bankrupt iſſued againſt him, and 
he was declared a bankrupt at Manchęſter, under that 


was afterwards ſuperſeded, and another commiſſion was 
iſſued on the _ petition of Greatrix and C The queſ- 


proved 


* 


Pond to be due to cen under che cheuinbenses lee n E 

mentioned, was ſu ficient to ſupport that commiſſion. ' ns 
Ahbhurft, J. As to the general rule, it has never 

been diſputed that the want of notice to the drawer, 

after the diſhondur of a bill, is tantamount to payment 

by him; but that rule is not without "exceptions, and 

particularly in the caſe mentioned by the plaintiff's 

counſel, that notice is not neceffary to be given where 

the drawer has no effects in the hands of the drawee, 

for it is a fraud in itſelf, and if that can be proved, the 

notice may be diſpenſed with. In this caſe; it appears, 

that at the time of drawing the bill, the drawer ſo far 

from having any effects in the hands of the drawee, 

was actually indebted to him to a large amount. But 

even admitting this to be 2 general rule, without any 

exception, it was certainly introduced for the benefit 

of the drawer.” Now every rule may be waived” by the 

perſon for whoſe benefit it is introduced. Under the 

circumſtances of the preſent caſe, the drawer muſt be 


conſidered as having "waived" this benefit, becauſe the 
commiſſion” is founded on that creditor's debt, between 
whom and the drawer this tranſaction has happened, 
and his ſubmitting to it is a waiver of the want of no- 
tice, and an admiſſion of the debt, which admiſſion, the 
aſſignees have ſubſequently confiritied by bringing this See caſes av to | 


action. Therefore, I think, that as the bankrupt n LOS 


* limitati 
ſelf has not choſen” to take advantage of it by moving ante, 11. 
to ſuperſede the commiſſion, it does not now nei in the | 
mouth of a third perſon to do fo,' vv 

Buller, J. — The laſt point may be laid were out of 
the caſe, becauſe, unleſs the objection be well founded in 
the caſe of the bankrupt himſelf, it is immaterial to con- 

| {ider how far it was competent for à third perſon to 
take advantage of it. The caſe of Quantock and Eng- 
land does not apply, there the queſtion was, whether the 
third-perſon ſhould be permitted to avail himſelf of the 

, limitations; thers-might be a good reaſon for 

the 


"14 L*Y- 


% 


1 


14. 


Ch. II. f. 1. 


Sis ſupport Commiſſion. 
the diſallowing it in that caſe, becauſe the debt Rull re- 
mained in conſcience. But here the queſtion is, whe- 


ther there was a ſufficient debt to ſupport the commiſ. 
ſion at the time when it iſſued; the firſt point to be 


conſidered is, whether under theſe circumſtances it was 
neceſſary to give notice within as ſhort a time as could 
conveniently: be done, that the bill was neither accepted 
or paid. - I am of opinion, that no ſuch notice was ne- 


ceſſary. On the ſecond trial of the cauſe of Tinda/ and 


Brown before me at Guildhall, the jury told me they 
found their verdi& for the plaintiff on the ground, that 


it had not appeared from the evidence that any injury 


had ariſen to the party from want of notice; in conſe- 
quence of which upon the ſubſequent trial, I told the 
jury that when a bill was accepted it was primd facit 
evidence, that there were effects of the drawer in the 
hands of the acceptors the miſtake of the jury on the 
former occaſion had ariſen from their taking it for grant- 


| ed that the drawer had not been injured by the want of 


notice, becauſe he had not proved it, whereas that proof 
lay on the plaintiff to produce. And upon my men- 
tioning this matter to the court, they thought that if 
there were no effects in the bands of the acceptor: that 
would vary the queſtion very much; as the drawer could 


not be hurt. The law requires notice to be given for 
this reaſon, becauſe it is preſumed that the bill is drawu 


on the acceptor on account of his having effects of the 
drawer in his hands, and if he has notice that the bill is 
not accepted or not paid, he may. withdraw them imme- 
diately; but if he has no effects in the other's hands, 
then he cannot be injured for want of notice. Soon 


| after I ſat on this bench I tried a cauſe at Guilubal 


on a bill of exchange, which was either drawn- or ac · 


cepted by a perſon reſiding in Holland, and a full ſpe- 


cial jury under my directions found a verdict for the | 
plaintiff, notwithſtanding no notice had been given to 
the drawer, of the 18 been diſhonoured, be- 

| cauſe 


> he had no effects in the! Ne perſon on 
hom the bill was drawn. That verdict never was ob- 


that from the time the bill was drawn till the time it be- 


. K * © 5's + 


, for he muſt know whether he had effects in 
ande drawee or not, and if he had none, he 


| .d 18 and 4 it be proved on the part of the plaintiff- 


Ch. II. . 2. 
Cen 


came due, the drawer never. had any effects of the | 
drawee in his hands, I think notice to the drawer is not 


nd bad. no right to asp pe him and to expect payment 
ey from him, nor can he be injured by the non- payment of 

at che bill, or the want of notice that it has been diſhonour- | 
ry d. On theſe grounds, I think, the petitioning eredi- 


des, in the preſent caſe, as the plaintiffs counſel: have 


t of notice extinguiſhes the debt. As to which, the 


Iraws bill of exchange for 1000. on him, in favour of 
g. for value received. Now if C. does not accept; and 
3. does not give notice to A. there is an end of the bill: 


PESTS F. 57 


tor's debt was ſufficient to ſupport the commiſſion; be- 


y argued, the queſtion is, not whether an action 
ould be maintained on the bill itſelf, but whether the 


aſe is this, A. not having any effects in C.'s hands, 


if hen how does the caſe ſtand? A. has 1000. of B's in 
hat is hands without any conſideration, which therefore B. 
uld eos. Age Len aggro: 
for tefved.. 4 5) 

WI It has been determined, that a n by notes bought 
the won e e one ere greets wr +0 


and might take out a commiſſion. 
A debt on account, ng ley, ot de- 


= 
wo 


— ion for a commiſſion of bankrupt. 

000 If a tradeſman' becomes ſecurity for e it creates 

„z Much a debt that the creditor may take out a commiſſion 
ace ¶ gainſt the ſurety ; fo a ſolic:tor*s bill for fees will ſupport 

ſpe- WW <ommillion, and notwithſtanding” an order obtained 
the chat the bill ſhould be taxed by a maſter, and all pro- 

a to dings at law in the mean time ſtaid; if the ſolicitor, 


Whilſt the bill is under taxation, ſues out à commiſſion 


I; 


-- 


Ex parte Criſps 
1 Atk. 134. 


2 1743, 


extends only to the bringing actions, and the common 


3 — wound Rum vt zent rue 
'Criſpe v. Perrit. 


fion againſt William Criſpe of Chelſea, dealer in wines 


On the 1 fh of the ſald month, Oe prefeived tis 
_ petition to the Lord Chancellor, alledging, that he was 


 ruptcy, and therefore. prayed. that; the ſaid commiſſion y 


upon Cri/pe's, paying 1007. into the bank, in the name 


| | inſt his aliens it has in one caſe ſbeen de- 
termined to-be no contempt, nor a ſufficient cauſe to 
ſuperſede the commiſſion, becauſe the order of reference 


and ordinary proceedings. een deen £04 ah am 
A debt dus from a partner ſhip, 15 —_— debt to ſup- 


As in thelcaſe of Criſpe V. mee d it appeared 
that on the 1ſt of February, Perritt ſued out a commil- 


and chapman, and on the 2d of the ſame month he was 
declared a bankrupt by the acting commiſſioners. s. 


not indebted to Perritt on his ſeparate account above 
6l. but admitted he the faid. Criſpe, together with Edward 
Burnaby and Jumes Barbut, eſq. as co- partners of Nane. 
lagh Houſe, were all three jointly: indebted to the ſaid 
Perritt for plaiſterers work, but he did not know in 
what ſum; that he had not committed any act of bank · 


might be ſuperſeded. „ lit © . 
On the hearing, the ee anion ordered, thi 


of the accountant-general, the major part of the com- on 
miſſioners ſhould make a proviſional. aſſignment of the pe 
faid bankrupt's eſtate to an aſſignee to be appointed by Wi ha 
them, and that the parties ſhould proceed to a trial at ore 


Acfendant Perritt. 3 1 „ FEET: BIS 25 


law in London, the then next Eaſter term, or at the {it- WF po! 
tings next after in the court of Common Pleas, in an Wi cer 
action of trover to be brought by the ſaid Criſpe againk cla 
ſuch aſſignee for ſome part of the goods ſeized by virtue ru; 
of the ſaid commiſſion, and that all further proceedings WW him 
under the ſaid commiſſion, except the making the {aid 
aſlignment, ſhould be ſtayed. until after the ſaid trial 


'Fhe proviſional e was accordingly made to the 


2 4 
-i | order, the action came on to be tried before Lord Chief } 
ce Muſtice Willis, when it was proved that the ſaĩd Cr % 75 1 
ns a trader; and had committed an act of bankruptcy, and 4 
... _ t he and his two partners; before the ſuing out the ſaid - 43 
wy ommiſſion; werejointly indebtedto the petitioner Milliam # 
2 Dritt in 4261, And it not being proved that the ſaid I 
red ri/pe owed the petitioners any ſeparate debt, Lord Chief p | 
"I uſtice Willi doubted whether a ſeparate commiſſion | RN 
nes Nainſt one partner for a joint debt due from him and his ; I 
2s ther partners could he regularly iſſued; and therefore IF 
i irected a verdict to be found for the plaintiff, ſubject to x 
his e opinion of the Court of Common Pleas upon that Þ 
* int, The caſe was argued in the nn e 4 
oe rm, and a ſecond time in Hilary. 3 | 
"ard On the argument of the caſe it was principally inſited 2 
ane. Ces counſel, that as an action at law did not lie, "i 
ſaid e commiſſion was irregular; and they defied the defend- 3 | 
in its to ſhew that ſuch a commiſſion was ever iſſued; but 7 5 RY I 
ink- WW 2 ſecond argument, the n e were 2 
fion N oduced; | 
4 « John and Patrick Grawford were te and Ez E 
that co- partners, and became indebted to one Caruthers in chers. 
vame 12011. 165, 84. A commiſſion iſſued againſt Patri g 
-OM- only, on a debt due from him and partners. Caruthers 
the petitioned Lord Talbor; ſtating theſe facts, and that Patrick 
db had obtained his certificate, which was then lodged in 
zal at order to be paſſed by the Chancellor; and for this ſup- 

e ſit · ¶ poſed irregularity ka the commiſſion it was prayed the 

n certificate might not be allowed. His Lordſhip de. 
-ainlt I clared, that where one partner commits an act of bank- | 5 
:irtue WM ruptcy, and the other not, a commiſſion will go againſt 

ding him, for he owes the debt, and diſmiſſed the petition.” Wal. 

> (aid « Henry Hewett and William Ralphſon were merchants a 
trial. I and partners, Hewett lived in London, and Ralphſon at 


| Venice, and became juſtly indebted to Fohn Upton : 
vnn 
e « the 


| Ou ain 2 iinorh den tran 


en. 1. C.. r the facts 8 Lord Macclefel, and obtained 
Re adi te commiſſion againſt Hewett only.” 1 8 
Tue Chief Juſtice was of opinion that the 8 
counſel had fully anſwered the challenge, and declared 
theſe two caſes were in point, and that a commiſſion was t 
be confrdered as an execution, and not as an action; and after 
taking notice of the great inconvenience and prejudice it 
would be to trade, in cafe ſuch commiſſions were not 
allowed, he by conſent of all the other judges pro- 
nounced judgment, and declared that the. commiſſion wa 
regularly iſſued, and that a verdict ſhould be entered u 
for the defendant. _ 
A Jum awarded by arbitrators will ſupport : a e 
notwithſtanding a bill filed to ſet aſide the award]; for the 
arbitration bond is a debt at law, and binds the parties 
until it is ſet aſide for corruption or partiality, c. And 
if a bill filed was a foundation to ſuperſede the bond, 


perſon by filing a bill might at once fruſtrate the effcal 


| of the award. 
Bene v. Hold(- A creditor, before the party entered into trade, may of 
rer, account of ſuch debt ſue out a commiſſion, but a creditor 


Peakes N. 1 
BY for a debt contracted after leaving off trade, cannot. But 
| Mes: when a commiſſion is ſued out, thoſe creditors who have 
Mills. become ſuch ſince the quitting trade, may come in and 


tr} Ho ſhare the dividend with thoſe who were creditors before 


1 Lord Raym. or during the trading, provided they are not barred by: 
1 prior act of bankruptcy, 


x Sid. 411. A creditor by bond payable at a future day having (vet 


pak Mat. out a commiſſion of bankrupt before the time of paymenz 
1 SITS. a Lord Chancellor Parker ordered it to be ſuperſeded be- 
Tx poets Mack- cauſe the money was not then due ; but this, though 


d 1Þ.W. good law at the time of the deciſion, has ſince been a 
Ex parte James. tered by the 5 Geo. 2. c. 30. 7 22. which extends to il 


_ 10 2 © w. ſorts of bonds and ſecurities given on good conſide ratio 


. for the payment of money, notwithſtanding the ow” 

. ſpeaks only of bonds given for goods in trade. 

Stra. 1211, Chilton v. Whiffeo. 3. Wilſ. 17. Statute extends to goods fold. on caſh 
Cockran v. Love, at N. P. cor. Lord Kenyon, " June 1790. Henbeſt ve Brown, Peaks 

N. p · 54 * Te 


Okt the Dibt 1 49 


The executors f 4 erk n 8 — TTY 
againſt his teſtator has been ſuperſeded, cannot take out a 2 _ 
S commiſſion for a debt due before the bankruptcy to che Godwin. 
teſtator ; becauſe the debt veſted i in his aſſignees, and con- 3 Atk. 100. 
ſequently the executor is . to ane f 
creditor. _ 

If the debt of the petitioning creditor appears to inves 
been contracted ſubſequent to a ſecret act of bankruptcy 
committed by the trader, no commiſſion ought to be | 
granted upon his petition. Accordingly, where it ap- A Mytton. 
peared that a man was a bankrupt in January 1724, and e 
the debt of the petitioning creditor was a note dated in 


fon September 1725, it was held to be a void commiſſion. But An_ BY 

r the if a debt originally upon a ſimple contradt is extinguiſhed 2 Stra. 1063. 
by the creditor's accepting a bond after a ſecret act of opts thongs Se 

Ani bankruptcy, it ſhall not operate as an extinguiſhment of Foote. Coup. 

45 the ſimple contract, ſo as to e the . of os 138. 

: 


right to petition. 

This neceſfity of the petitioning ks ending a legal 5 
debt due before any act of bankruptcy, ſeems alſo to bs 
tacitly admitted by the reaſoning of the Judges in ſeveral 1 
caſes, where a queſtion has ariſen, whether an indor- 
lee of a note made and negotiated before, but indorſed 
to the party after a ſecret act of bankruptcy, is in- 
titled to be a petitioning creditor. Such a creditor is Er parts 


before 


| by "BY allowed to petition, becauſe he ſtands in the place of the The. 
indorſer, and the debt is not created by the indorſement 2 Wilſon, 235. 

g (uct i but by the making of the note, which was before the 

mend 


bankruptcy. The authority of theſe caſes, and the red 


d be oning on them, bas been acknowledged and confirmed 

hougl by the court of King's Bench, in Bingley v. Maddiſon. 

en ; | Where a note was given by the bankrupt in Fanzarys Bingley v. 

| 115 which became due in June. The act of bankruptcy was OO. 


in Ofober followings and the indorſement in November. Term 2783. 


The FH aig eee was ee Drawer gontraQts 


a debt the mo- 
ſued out the commiſſion. - . 3 the dill is 


ieee * F 
| * Burrow. 


* 


Ch. IH. .. 1. 


1 eee aſſignment of a choſe in action. 


 Ofe e Debt to ſupport a Com 
the keene eroditor had no debt, and therefore th 


. b bee could not be ſupported. 


The court obſerved, that this was a caſe i in which! he 
The debt payable to B. is aſſigned to D. The conſe- 


quence is, that the aſſignment relates to the original debt, 


and the aſſignee ſtands in his place. That the indorſec 
always came in under the commiſſion, becauſe the in- 
dorſement relates to the original debt. That it ſtood 


thus upon principle, and the caſes are clear, explicit, and 


_ poſitive, and of the higheſt nature. The caſe in the 
Common Pleas is a folemn opinion of the whole court, 


They therefore held the commiſſion valid. 
But I cannot preſume to aſſert as a general principle, 


that he petitioning creditor's debt muſt be contrated N 
e 


any act of bankruptcy, without laying before the 


reader the ſubſtance of a caſe which has been thought by 


ſome to overturn this doctrine, and to make the time 
when the petitioning creditor's debt accrued of no import- 
ence, provided in fact he was a creditor to the amount re- 


| quired by the ſtatute. In the caſe to which I allude, the 
defendant became indebted to the plaintiff in 1730, and 
afterwards. committed an act of bankruptcy, upon which 


the plaintiff petitioned. for and took out a. commiſſion 


| againſt him. 


In order to make void as many of his conveyances z 


170 poſtible, the creditors, on a bill filed, endeavoured te 


prove him a bankrupt as far backward as they could, and 


did actually prove, to the fatisfaRion of the court, that he 
committed an act of bankruptcy in the year 1726, which 
gave riſe to a queſtion, whether the commiſſion of bank- 


wan that was done under it, was not wrong? 
Lord Talbot; after taking time to conſider, declared, 


cat it was clear nobody but a ereditor could take out 
- commiſſion of / bankrupt againſt another, and that ſuch 
| commiſſion muſt iflue on 19 n of ſome creditor, 
a PRs M63 Js 7 * 9 who 
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the „ ei be ebe waſte ties” riss abe ne Chip. 1 48. 
5 Lene to the act of bankruptey, the creditor cannot re 
"the ome in under the commiſſion, againſt the effects of the 
ion. | — — —— 0. „ee 0% 


de liable. Therefore his Lordſhip, thinking the com- e ee 
miſſion ill founded, diſmiſſed. the plaintiff's hill. 
Upon an appeal from this decree. to the Houſe of Lords, rng Pr. 
a queſtion was put to the Judges, whether the commiſ- . 15 Oe 
ſion of bankrupt iſſued on the 2oth November 1730, - wi 
| en John Ward, on the petition of George Sureties,. bo 4 5 

; good and valid in law ? | „ 
The Judges having had ſeveral days to conſider of this 
aueſtion, and having had two meetings upon it, all of 


ple, them attended on the 23d February 37 37» in the Houſe 

el of Lords, and being agreed in opinion, the Lord Chief Ned e 
the uſtice Lee ſaid, that as the commiſſion iſſued” when the 1 

t by old ſtatutes relating to bankrupts were in force, they 


had conſidered it upon the foot of thoſe old ſtatutes, and 


port. ¶ chat they were all of opinion that George. Sureties, being 
t re- a creditor at the time the commſſun 1ſſued, that therefore 
» the the commiſſion is good and valid in law. 

an Upon which the decree of diſmiſſion was reyerſed, and 
o de Court of” Chancery ordered to e to hear the 
fon 


cauſe upon the merits. e 


And in ex parte 3 21 Oaer atk it ap- Ex parks | 
5 peared: that the petitioning ereditors debt conſiſted of 9 


94%. 3. 9d. due to them in their own right before the: | 
act of bankruptcy was committed, and 6. 6x. on a note 
of hand due alſo before che act of bankrupteꝝ to another 
perſon, but not indorſed over to eee eee „„ 
till after the act of b committed. Mane 

Mr. Attorney! General argued there e 160k 

debt due to the petitioning creditor at the time the act of 

bankruptey Was committed, the note for- 6. 6. not . 
being indorſed to him till a few days before-the commil- „ 
bon vas applied fon win 207... vdo ad 30 NI %% nog OO NS 
C 75 Lon 


" on 


en. n. 6 


The old 1 N is 
not require the 


commiſſion to 


be iſſued upon 
the petition of a 


7 creditor. Firſt 


act requjrin 
the perition by 2 


creditor was 


9 Ann. c. 22. 


now expired; the 
next act was 


5 S. 2. c. 30- 


; Burnaby" 8 OY 


1 Stra. 653. 


bi SAP ze WK 1 


Lord Chancellor. The Judges in the cafe of De Gol: 
| and-{Fand were of apiniony upon'tho foot of the: old" af 
that it was ſufficient if the debt were due at the time the 
commiſſion iſſued; but had the caſe been on the new add, 
the Judges would have been of another opinion; the new 
act diſcharging bankrupts from all the ny Wor owed 
r "OY 


* ON 2 
7 6. 4 
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. base . 1 bi Debtor a | 


f  culions torts * FF 
oy a creditor * his debtor i in ; execution, he cannot pe- 
dition for a commiſſion of bankrupt ; for the body of the 
dehtor being in execution, is 2 ſatisfaction of the debt in 
point of law. Therefore, where a commiſſion had iſſued 
on the petition of of A creditox who had the * in exe. 


01 tat Wu ee 


re! 21 
a #4 7 * * * 
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| Petitiming © Credit Four proce aw. 


bes ieee e e why ordinary elefis 


15 to ſupthe bankrupt at law, or come 9 the conimiſſion; 


. Er parte Lewer. 


2 Ack. 154. 


Fx parte Ward, 
5 Atk. 353 


for if he were to elect to proceed at law, the commiſſion 
muſt be ſuperſpded, which 94 bole preditor; 
who had proved deþts under it, and this incapacity. of the 
petitioning creditor to fue the bankrupt; £xtends to. other 
cafes in which cammon: ctediturs are not put to their 
eledtion, for if a creditor has demands ort the bankrupt of 
diſtin& natures er in different nights, he. is at liberty to 
prove one under the commillion, and-praceed. at law for 
the e of er. <= enn 2 
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Of che Perſons wha, engaging in Trade, &e. 


ditor having founded his petition upon a debt ariſing for. © —_ 
two notes of the bankrupt, arreſted him upon a thirg = 85 
diſtinct note, Lord Hardwicke: allowed the bankrupe's 
petition for his diſcharge. becauſe the ere- 

ditor had determined his rp 8 out the come 
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miſſion. ; 
re- ee | 
1 p00 I 0 H 4 7. 1. 
pe- 8. . Gyn. ebe re, eee Thi cum 
the e mh or cannot be made Bankrupts © | 10 
t in 1. Iba e N. * within the Fanlbrupt | 
Tued I 
exe III. What rig: is not within the Bankrap 


IV. Of the Place frm, or to which the Trade 
oy er erg p 0 g. e en 


s EC. I. LOR / I 
0f the Proms whe, engaging.in Trade WY - 4 


er 


eee eee 8 Ch. III. f 2. 
binding contract, is liable to become a bankrupt; Nr 
— — chagy- Merane 


jel man, Ce. Although againſt perſons. having privilege of Ha I 
t of parliament, there -may be ſome particular powers that Cowy- 745. 

10 commiffioners of bankrupt cannot exerciſe, Infants and V 
— married women cannot be bankrupts. A to the latter gon, 


e exceptions ; for a ſems covert in Len- 
NG W 


N 


24 Of the Perkong who mae her Kc. 


ch. Nl. f 1. to a e of bankrupt, and her ſeparate effects in 
Dh | trade may be ſrized and applied to the payment of her 
ee Bk  own'\debts-contrafted in ſuch ſeparate trade. 

brow m ; There is alſo another exception of a more doubtful na- 

3 Porr. ci pe ture, where a fame couert lives apart from her huſband, 
, 7 Black, Rer. acting as a feme ſole, he not being liable to her debts, ' 

_ If a woman under theſe circumſtances, not being the 

wife or daughter of a freeman of London, enters into 

trade, and contracts debts, - it ſhould ſeem that ſhe is 

liable to a commiſſion of bankrupt. The ſtatutes con- 

| tain no exception, either of an infant or ame covert; theit 

incapacity to be made bankrupt ariſes from the operation 

of law that declares them incapable of making binding 

contracts; but the caſe to which we now allude, is an 

exception to that rule. The criterion, therefore, of a 


eme covert being capable of falling under the bankrupt 


laws, appears to be, her liability to be ſued to execution 
for the debts ſhe has contracted during coverture. A 


commiſſion of bankrupt is conſidered as a ſtatute exe - 


cution. If a married woman is ſo. cireumſtanced, as to be 

ſubject to a common law execution, there does not occur 

any reaſon why ſhe ſhould not likewiſe be ſubject to this 

ſtatute execution. And upon this principle i it is pre- 

Ex parte pet. | ſumed Lord Chancellor Apſley relied, in the caſe of Mrs. 
8 8 Grees . Fitzgerald i in 1772, where it "appeared, that Richard 
\ Fitzgerald, huſband of Anne Fitzgerald, having for ſome 
years carried on the buſineſs of a linen - draper in St. Giles 
in the Fields, in the county of Middleſex, on the 14th 
March 1768 agreed upon a ſeparation, when articles 
were accordingly entered into for chat purpoſe, and exe- 


| | Thomas Kirkman were appointed her truſtees. Whereby 
tte ſaid Fitzgerald, in order to make proviſion for his 

' wife and children, and in. conſideration of 600 then by 
him taken to his own uſe, out of his eſtate and effects, aſ. 

ff ſigned unto t the ſaid truſtees all his ſtock in trade, houſe- 
e e to him and then 

| . _ outſtanding 


ceuted by and between them. And Thomas Hopton and 
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her own feparate eſtate, to be diſpoſed of as ſhe ſhould 


was thereby further agreed, that the ſaid Anne ſhould 
have the liberty of trading without any interruption from 


in trade, and maintaining their children at her on ex- 
pence, and faving him harmleſs from the ſame, and from 


by her, either in the way of trade or otherwiſe. . 
The ſeparation took place, and the huſband an 


rate and apart from each other, and he went to the Zafte 
Indies. The ſaid Anne was left in poſſeſſion of effects to 
the amount of 900 J. to be employed, and which were 


maintenance for herſelf and children, continuing in her 
huſband's houſe, and there carrying on the buſineſs of 
a linen-draper, on her on account, and in ee 
name as a ſole trader, near four years. | 


W out againft her, When the commiſſioners refuſed to find 
her a baticruph; becauſe ſhe was a feme covert, reſiding in 


trading in the city of London; but upon petition to the 
Lord Chancellor Apſſey on the 29th of January, 1772, 
(counſel being heard on both ſides} his Lordſhip ordered 


_ Fitzgerald a bankrupt; and the meſſenger to take poſſeſ- 
ſion of her effects. And aceordingly, on the 3d of eee 


fllowing, he was geckreg  bankrape by che commiſ- 
ſioners. 9 


And the authority of this caſe ee 


think fit, and to be by no means ſubject to the debts, 
controul, or intermeddling of her ſaid huſband. And it 


her huſband, ſhe paying all the debts then qwing by him 
all contracts and agreements to be thereafter entered into 


the 600 J. to his own uſe ; and they ever after lived ſepa - 


employed by her in the ſaid trade. And by buying and 
ſling goods in the faid trade, ſhe got her living and 


In December 1771, a commiſſion of bankirupe was 1250 


the county of Middleſex, and not a feme ſole merchant, 


the commiſſioners forthwith to proceed to declare Mr. 


by the following, in which' it was decided that à fene 


cavert "09S a ſeparate maintenance, and living apart 
| from 


outſtanding on his books, together with the ſaid books, n. m 6 
and the leaſe of his houſe, upon truſt for the ſaid Arne, as 


+3 
i 


1 Sf the Perſons wha, engaging fu Trade, &e, 
Ch. III. f X. Jan ber huſband, may be fued at law 0 execution for 
Ly debts contratted during the ſeparation. 
Ringfead v. An action was brought by the ee the Fas 
. ſendant for goods ſold: by him to her. The defendant 
BR. | pleaded, that at the time of the promiſe ſhe was covert 
baran of Lord \Langhoreugh, a of W who is 
„ fince dead. 

9 To this He the ied pied 5 the. a 
Term Rep. lived ſeparate from her huſband, they being parted before 
CP. 334. the promife made; and that ſhe, by a deed of ſeparation, 
bad a large ſeparate allowance, which was duly paid. 
And that the defendant lived in England and her huſband 

in tretana. To this replication there was a demurrer. 
Lord Mansfiekd, in delivering the judgment of the court, 
| Nated the pleadings particularly, and obſerved that he had 
done fo, becauſe the opinion he ſhould give would be 
founded on all the circumſtances of the caſe taken toge- 
ther, and would only. be an authority in-a eaſe circum- 
: ſanced exactly ſimilar to the preſent, He faid, by the 
general rule of the common law, a wife having no civil | 
| capacity or power of acting but with her huſband, under 
whoſe; power ſhe is ſuppoſed to be, ſhe can have no pro- 
perty; the uſufruct of all her real eſtates belongs to the huf- 
band during the coyerture. Therefore ſhe cannot be 
ſole plaintiff er defendant in wy Fre, ſhe cannot 
| bind herſelf by any c —therefo. e 

Wo dound to ſupport her.. 2 

ein bas 10 expreſs . power to 0 dind her rhe 
General rules, n diam ad A the 
- tines in which they are made, but proceſs of time begets 
| caſes not within the ſpirit, though within the letter of the 
rule; and therefore, exceptions. are. from time to time 
admitted, as reaſon, convenience and the, public good 
require, and the general rule, together with the excep- 
tions, form the law. This rule has had many exceptions- 
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which prevents the huſband being ſued. 
| . Caſes formerly aroſe, where the huſband had abjured 
the realm, was exiled,” or proſeſſed, and there the wife 


it a civil death. But it is not a civil death It reſembles 
it ſo far as to enable 70 vile Wee e Bed, and to a- 
quire property. 1 e 
In the reign of King Willa; the caſe eb ebe dubebes 
of Mazarine happened. An idea has prevailed, that that 
caſe was decided upon the diſcretion of the court to grant 
a new trial. It is ſurprizing that reaſon was not given 
in any of the reports. Lord Raym. 1475 fays, & the op- 
« nion of Holt, Chief Juſtice, was, that when che huſ- 


« to come and live here, the law perhaps will make the 


the caſe of my Lady Meyland, and my Lady Beltnap, 
« who were allowed able to ſue and to be ſued upon the 
« abjuration or baniſhment of their huſbands, as if they 
4 had been ſole. 80 the verdict ſtood, and the verdict! 
found that ſhe might bind herſelf, - © EW Hutt 
In the caſe of Sparrow v. Carruthers, Mr. Jultice Fates: 


within the reaſon of the caſes of abjuration, &c. that the 
wife might be ſued alone; though certainly it was not 
er erbetene, for ĩt nnen 
Years. 


; the Abſolute neceſſity pequins exceptions to iy tte flv 
getz a general rule, when caſes happen which did not exiſt ac- 
f the 


cording wg er erg of Ae - this rule-was 
made. | 


ii 


Conlider hel th W can bi allowed to avail 
FCC 
of this caſe, | Ita 

The wife lives ſeparate aue huſband, has Spa 
| rate maintenance, he being in Ireland, ſhe in as 


| was allowed to aft as a ſeme ſole, My Lord Coke calls 


« wife of ſuch'a huſband chargeable as a'feme ſole for her 
« debts and contracts. For this caſe does not differ from 


& band is an alien enemy, and under än abſolute difability 


thought the tranſportation ſuch an abſence of the huſband: 


* 
oi #7 
* 
* 


. by 'the intervention of tru . 
rate eſta e, by a, 8 


„ £ 


28 


Ch. III. i. 8 
——KTeenpt to avoid her contracts, by this defence. 


, the general rule, 


he a, engaging in Trade; Fa 
She acts as a FR foley and it is a fraud in her, to at- 


This agreement, though between huſband and wife 
ban Sab of; them as effectually as if they were ſingle. 
Res v. Mead. 1, Burr. 542. The wife under this agree - 
ment has a property of her own, ſhe. is under no power 
even of her huſband, the reaſon of her incapacity ceaſes, 
The creditor cannot ſue the huſband. When ſhe con- 
traced, ſhe did it as à ſingle woman. After having got 
credit as a feme ſale, ſhe neyer ſhall be permitted to ſay, 
that ſhe. was married; and more particularly, when the 
conſequence is not to make another perſon liable, but 
to prevent the creditor recovering his debt at all. i 

There is no caſe preciſely in point, and therefore the 


court, muſt make a new precedent, from reaſon, coriveni- | 
ency, : and analogy. to the Authorities, | 
There have been two caſes cited in the 8 Pleas, | 


In the caſe of Hatchet v. Baddely, the circumſtances of 
the caſe make no queſtion at all. 
In the caſe of Lean v. Shuts, the court Uififred e on i the 


merits, though it ſeems from the report, that three: of 


the. Judges were. of opinion the action would not lie. 


But it was determined upon the huſband's not being 


made a party, ij the a which al the Judges 
agreed, Ms 169 


ae the ddr ee ether Heron, | 


brought, therefore the ſame objection does not occur. 
But if he were now living in Ireland, he was free to fay, 
he thought he need not be joined. It is not analogous 
to the cuſtom of London. It is analogous, to the caſe 
of à man exiled, but much ſtronger. The: exile. does 
not diſſolve the marriage; the wife ought in duty to 
go and live with her huſband. She cannot wm" ou 


| ang, the exile is no corruption of blood. 


La choſe caſes: 3 been allowed as excoptions ta 
wife ſued or was ſued as a ſingle 
Fee r Peirce er mw "thor Henke 9 
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ture, The replication ſtates all the fats, which are mut Ch. III. £44 


cient to ſubject her to be treated as a ſingle woman. 
Under all the-circumſtances of this caſe, the defendant 


| ought not to be permitted, moſt iniquitouſly, to avail 


herſelf of the plea of coverture to commit a fraud: And 
therefore there muſt be judgment for the plaintiff. / 

It is true that in Lady Laneſborough's caſe, the abſence 
of the huſband was a principal argument to prove that 
he need not be joined in the action, but where he is 
not himſelf liable to his wife's debts, his e will 
make no variation. 

Therefore in Barwell v. Binds which was: an action 
brought for goods fold and delivered to the defendant, 


| ſhe pleaded coverture, to which it was replied, that the 
defendant lived ſeparate and apart from her huſband, that 


ſhe had'a competent ſeparate maintenance regularly paid, 


and that the goods mentioned in the declaration were 


furniſhed for her ſeparate uſe and ſupport. Demurrer to 
the replication. Lord Mansfield delivered the opinion of 


the court. He ſaid the queſtion is whether a married 
woman can be ſued for a debt on her own contract. To 
| be ſure the general principle of law is, that ſhe cannot. 


But as the times change, you muſt alter the law to them; 


and therefore, gradually, exceptions have been allowed to 
prevent injuſtice. The faſhion of modern times is, that 
a woman married may be in a ſituation as a feme ſole; 


then courts of law are to adapt the exception to new 


caſes as they ariſe, Lady Laneſborough's was a new caſe, - 


and a new exception. So was the tranſportation caſe. 
The law does not depend upon caſes, but upon the prin- 


eiples which govern them. In this caſe it is admitted 


the huſband is not liable, and therefore the plaintiff has 


no cauſe of action againſt him, and it is abſurd to ſay 


he muſt be joined. As to the huſband here Being in 
England; to be ſure ſtreſs was laid upon his being abroad 


in Lady Laneſborough's caſe, but as he is not liable, L 


think it makes no difference. Mr. Juſtice Buller took 


notice of ſome of the arguments at the bar; and obſerved 
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Ch III. f. 1. 


Corbet v. 
Poelnitz, and 
Ann his wife, 


1 Term Rep. 5. 


1 


5 1600 l. per annum was W to her for 


FO in Lady ene ur the court + anole aj 


k_—— the circumſtances together as they appeared on the record, 


but the principle of the judgment was, that the huſband 
was not liable, which is the caſe here, It is abſurd to 
ſay, that a perſon muſt be put upon the record, againſt 
whom there cannot be judgment. The reſt of the court 
concurred j in giving judgment for the plaintiff, - 

| Theſe determinations have been ſupported by a ſub. 


' ſequent caſe, where it appeared that the defendant Ann, 


before her intermarriage with Baron Poelnitæ, was the 
wife of Lord Percy; that by mutual agreement a ſepara- 


tion took place, and the defendant Ann had a competent 


maintenance of 1600 J. per annum ſettled on her by deed. 
The declaration then ſtates, that afterwards the defendant 
Ann, before her intermarriage with the defendant Baron 


Poelnitz, and whilſt ſhe was fo covert with the ſaid Lord 


Percy, and alſo whilſt ſhe fo lived ſeparate and apart from 
the ſaid Lord Percy, and alſo whilſt her ſaid maintenance 
from the ſaid Lord Percy was duly ſecured and paid to 
her, to wit, on the 29th November in the year 1776, in 
conſideration that the plaintiff at the ſpecial inſtance and 
requeſt of the ſaid defendant Ann, for and in conſideration 


of the ſum of 900 J. paid by one Abraham Chambers to 


the {aid Ann, had become held and firmly bound, together 
with the ſaid Ann, to the ſais Abraham Chambers by their 
joint and ſeveral bond in 1800 J. conditioned for the 
payment of an annuity of 150 J. during the natural life 
of the ſaid Ann, and had allo, together with the ſaid Ann, 


executed a warrant of attorney for confeſſing judgment 
on the ſaid writing obligatory for 1800/. and coſts of 


ſuit, at the ſuit of the ſaid Abrabam Chambers, undertook 
and to the ſaid plaintiff promiſed faithfully to indemnify 
him againſt the ſaid bond and warrant of attorney; that 
afterwards, and after the ſaid promiſe, the marriage 
between the ſaid Lord Percy, and the ſaid defendant Ann, 
was diſſolved by act of parliament, by which the ſum of 


+ her 


Df the —— emp 


; | wards, and after the marriage of the faid Ann with the 


262 L 105. became payable to the ſaid Abraham Chambers 
vy virtue of the condition of the ſaid bond for one year 
and three quarters, ending on the ſaid 29th Auguſt 1780; 
that afterwards the ſaid Abrgham cauſed to be entered of 
| record, upon and by virtue of the ſaid warrant of attorney, 
a judgment in his majeſty's court of king's bench at 


| faid Ann and the ſaid plaintiff, upon the ſaid writing obli- 


againſt the payment thereof, &c. 
Lord Mansfield —The facts lie in a very narrow com- 
pass, and admit of no doubt; Lord and Lady Percy by a 


for her own ſeparate uſe, as a feme ſole, to all purpoſes, 
the ſame as if ſhe were unmarried. The claim upon 
which this action is founded is of a meritorious nature: 
Lady Percy applied to the plaintiff, he conſidered her as 
a feme ſole, and became ſurety for her; ſhe promiſed to 
indemnify him, and the contract was concluded under a 
amm belief on both ſides, that it was perfectly valid and 
binding. In juſtice then ſhe ought to pay the debt; but 
then to encounter this, there is a rule of poſitive law 


preſſion ; by this general rule, a married woman can have 
. | | | 


We aid Baron Poelnitz, to wit, on the 29th Auguſt 1780, 


Maſiminſter, as of Trinity term in the 20th year of the 
preſent king, at the ſuit of the ſaid Abraham againſt the 


gatory for the ſaid ſum of 1800 J. and 165. for colts, 
whereupon the plaintiff, to prevent his being taken in 
execution upon the ſaid judgment, was obliged to pay the 
ſaid Abraham Chambers the ſaid ſum of 262 . 10 f. to- 
gether with 5/. 195. for coſts, yet that the ſaid Baron 
Poelnitx and Ann had not paid him the faid plaintiff the 
| ſaid ſum of 262 J. 10 5. and 57. 195. or indemnified him 


deed mutually agree to live ſeparate; neither can break 
this agreement; and a large maintenance is ſettled on her 


which is to be adhered to, and preferred, though in par- 
ucular caſes it may ſeem productive of hardſhip and op- 


no 
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ber lite; that afterwards, in March 17804 the faid In S 
Vas married to the defendant Baron Poelnitæ; that after- | 


6, engagitig in E rate, dee 


S e property Feal er peilonal, her contradts are intitel 
| And univerſally void, for her contracts even for neceflaries 


are the contracts of her huſband; ſhe cannot be ' ſued of 
be taken in execution. This is the genefal rule: but 
then it has been propefly faid, that as the times alter; 
new euſtoms and new manners ariſe; theſe occafion ex- 
ceptions; and juſtice and convenience require different 
applications of theſe exceptions, within the principle of 
the general rule. The queſtion then is; whether it is ſo 
here, whether under the circumſtances of the preſent caſe; 
a married woman ſhould or ſhould not be ſued folely? 
Exceptions have been made in this very Gaſes Where a 
huſband is in exile, or has abjured the realm, and credit 
has been given to the wife alone; juſtice ſays ſhe muſt 
pay; for the huſband cannot be ſued; 80 it is in the caſe 
of tranſportation, though the caſe is not exactly the 
. ſame; for there the abſence is only temporary, becauſc 
the huſband may come over and be ſued afterwards; 
Why then is it fo eſtabliſhed ? Becauſe the wife acts as 2 
ſingle woman; gains credit as ſuch, receives the'benefit; 
and ſhall be liable to the loſs. Where ſhe has an eſtate 
to her ſeparate uſe, in juſtice ſhe ought to be liable to 
the extent of it. -In modern days, a new mode of 
proceeding has been introduced, and deeds have been 
allowed, under which a married woman aſſumes the ap- 
pearance of a feme ſole, and is to all intents and purpoſes 
capacitated to act as ſuch. In the antient law there was 
no idea of a ſeparate maintenance; but when it was 
eſtabliſhed, what ſaid the courts? That the huſband ſhall 
not be liable even for neceſſaries; and they ſaid ſo, be- 
cauſe convenience and juſtice required it. In the preſent 
caſe no diſtinction has been taken at the bar, whether 
ſuppoſing Lady Percy to be liable, her ſecond huſband is 
ſo; and they have done right, for ſo he muſt certainly 
be. The only queſtion then is, whether a woman mar- 
ried, but living ſeparate from her huſband, by agreement: 


having a large ſeparate maintenance ſettled on her; con- 


\ 


inuing notoriouſly to live as a e woman, contrac- 


able, ſhall be ſued as a feme ſole. I think ſhe ſhould: 
t is just that it ſhould be ſo. I am of opinion the preſent 
ace is quite determined by the two late ones which have 
een cited, which do not reſt upon one or two circum- 
| ſtances as contended ; but upon the great principle which 
e court has laid down, © that where a woman has a 
ſeparate eſtate, and acts, and receives credit as a feme 
ſole, ſhe ſhall be liable as ſuch.” There is the fame 
Wuſtice in this caſe; nor can I ſee any difference n 
hem. 

ies, J. concurred. | 
Ahurft, J.—lt ſeems to me, es to decide the preſent 
nueſtion, we need only conſider the reaſons on which the 
ncapacities of a feme covert are founded, not on the fame 
rround as thoſe of an infant, whoſe diſabilities ariſe from 
e want of diſcretion. But firſt, becauſe ſhe has no 
Property. And ſecondly, becauſe it would be unreaſon- 
Pole to permit a wife to affect the property of her 
)uſband, except where he will not allow her neceſſaries, 
which caſe, her contracts are the contracts of her 
zuſband. Now where a woman has a ſeparate mainte- 
dance, and the huſband cannot be charged; it follows 
aturally that ſhe muſt, and if ſo, we cannot draw a 
reciſe line, and ſay ſhe ſhall be liable for this, and not 
Wor that, for her capacity ariſing from want of property 
ing once removed, ſhe is, in my opinion, ſuable for all. 
But if, as was ſuppoſed, ſhe were only liable in reſpe& of 
er ſeparate maintenance, ſhe could not be liable gene- 
ally, but only ſo long as the maintenance continued, 
ter the manner of an executor, as long as aſſets remain 
n his hands; that however cannot be; if ſhe exhauſt 
er whole fund, it is her own: folly, but does not render 
er leſs liable. As to her being only liable in reſpe& of 
er firſt ſettlement, ſuch a doctrine: was never before 


Fontended ; if the be liable at all, he i is liable aaa 
Vol, I, D 


ing and getting credit as ſuch, and the huſband not 2 —— 


Ch. UI. C r. and that not only for neceſſaries, but for all contract. 
—_—— think the other two caſes govern this, and! that the rule 
for arreſting--the judgment. muſt be difc , for ſhe 
gained a general capacity to contract d. and conſe- 
quently the * wel oy” for bd ow _ 
cum on e 
Buller, J-—The ab; TRIER diſtinQion to * 
found between this caſe and that of Ring/tead and Lady 
Lanefborough, 1 is the non-reſidence-of Lord Lanefborough; 
but that is intirely done away by what the court ſaid in 
Barwell and Brooks, that it made no fort of difference 
whether the huſband was in England or not, for he was 
not liable ; which was the great principle that influenced 
the decifion, and not his local ſituation. Hence then we 
have only to conſider, whether it is poſſible to draw the 
line, that the wife ſhall only be liable for neceſſaries; the 
opinion of the two judges in Hatchet and Baddely went 
wide of it, and it has never been much preſſed; but 1 
think the objection has no force, for if ſhe has a power 
of contracting, it muſt be a general one. A diſtinction 
has been made as to the fund that is liable; and it has 
been aſked, what if ſhe alien the whole, The argument 
however ſtops ſhort, for it ought to have ſhewn that the 
' huſband would again become liable in that caſe; but 
there is no colour to ſay, that if the wife ſpends the 
whole of her ſettlement, her huſband ſhall be liable even 
for neceſſaries. As to the prudence of the meaſure, that 
is no ground on which the court can found their deciſion, 
In Lady Lanefborough's caſe the only queſtion” was 
whether ſhe could acquire a capacity to contract; it was 
determined that ſhe could, and therefore, as I chink that 
caſe muſt govern the preſent, I am of opinion that the 
piety ntiffs may recover. 


The above determinations principally mel upon 
the operation of a ſepaxate maintenance, but there have 
been two caſes ruled at Nif Prins, in which no ſuch 


circumſtance appeared, but the unavoidable abſence of 
The: * | a the 


ec have 


0 ſuch 


of the perſons who-engaging in Trade, dee. 
the huſband made it neceſſary that the wife ſthould' be 
conſidered as a feme ſole. In the caſe of 'Sparrow v. Car- 


| ruthers, Yates, Juſtice, ruled at Curliſie, that where the 


huſband is tranſported he need not be joined in the writ, 
And in another caſe at Maidſfone before Lord Mansfield, 


where a woman had exercifed the trade of a baker, ſhe -* 


being the wife of a man tranſported, e e 
that ſhe was liable to be ſued alane. 


88 ay 
: 


Ch. mn. 4 


Sparrow v. 
Carruthers, 

2 Black. Rep, 
1197. cited in 
Ringſtead v. 


Every reaſon that induces the eourts of lw to make a | 


feme covert perſonally liable for her contracts, equally 
operates to make her ſubject to bankruptey; and it 
would be the height of eruelty to determine that a woman 


ſhould be taken in execution for her debts, and at the 


ſame time, preclude her from that benefit, which the 
legiſlature affords to honeſt and induſtrious traders, n 
ing under the preſſure of undeſeryed misfortune. 

But if a feme ſole, trader, commits an act of bene 
ruptcy, and afterwards marries, and lives with her hufs 
band, ſhe cannot be made bankrupt, 

Therefore where a commiſſion of bankrupt - iſſued 
20 December 1785, againſt” Frances Mear, by the name 
of Frances the wife of Henry Mear of Moſely in the 
pariſh of Yardley, in the county of JYarwick, before her 
Intermarriage known by the name of Frances Piper of 

Birmingham, in the county of Warwick, innhelder. 

Frances Mear had before her marriage kept an inn 
n Birmingham, but had declined buſineſs on the 27 
December 1784, previous to the date of the commiſſion, 


Ex parte Maar, 
23d. July 177» . 


ind on the 14 February 1785, had eine with 


s enry ears F 


The act of honkevpdey was ore before the come 
niffioners to have been committed in Odober 1784. 


Mear and his wife petitioned to ſuperſede the com- 


niſſion, alledging that neither the petitioning creditor's 


gebt, the trading, nor the act of bankruptey eould be 

proved, and alſo relying upon the illegality of the com · 
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1 Atk. 196. 


H bod 1 
Coup. 745. 


Highmore v. 


Molloy, 1 Atk. 
206 


Ex parte 


Burchall, 


1 Atk. 141. 
2 Wilſ. 170. 
1 Com. Dig. 
521. 


Hitzhmore v. 


Molloy, 1 Atk. 

205. 

2 Wilſ. 172. 

4 Burr. 2148. 
Mod. 330. 
ro. Ja. 585. 

2 L. Ray. 1480, 

age 120. 


Lex. Mer. (Ran Goodinge, 12. Hutt, 46. 


3 1 33. 


miſſion was illegally iſſued againſt the faid Frances Mear, 


the other objections. ix A: 
The ſtatute of the 21 H. 8. is rather in the nature of a 


being a bankrupt; for if a man with his eyes open will 
break the law, that does not make void the contract. A 


into wares, lockſmiths, milliners, nailors, plumbers, | ſale 


- What: Craving within 
The Lord Chancellor was of opinion that the com- 


upon the ground of her marriage, and therefore the com- 
miſſion was ordered to be e e e going into 


A clergyman, if he trades, may is a eee 


prohibition, and a prohibition will not exempt him from 


man cannot take advantage of the breach of one ag) in 
order to avoid his being ſubject to another 

This doctrine is confirmed by the counſel, in 88 
of Hanley v. Jones, abandoning a ſimilar objection, that 
the defendant was a clergyman in prieſt's orders; and 
that the clergy being prohibited, by law, from uſing any 
manner of merchandize, the defendant could-not legally 
be ſaid to be an object of the bankrupt la ws. 

So if a man be a public officer, as an cites he 
is not, in that capacity, an object of the bankrupt laws; 
os if, he egg, he n himſelf 3 to hanna 


ECT. . 
What Trading i is within the Bonkrop n 


Axy merchant or other. perſon —— the trade of mer 
chandize by way of bargaining, exchange, rechang 
bartry, cheviſance, or otherwiſe, in groſs or retail, 0 
ſeeking his trade of living by buying and ſelling, ma 
be bankrupt. - Alſo bankers, brokers, factors, dealers i 
coals, ſcriveners, vintners, brick-makers, butchers, bake 
brewers, clothiers, goldſmiths, dyers, iron manufacturen 
who buy rod or bar iron, and cauſe it to be worked 1 


men, ſhoemakers, imiths, and tanners. 5 
Ciro. Cu. 31, 3 Black. Com. 47. 
4 £44 34'S n 


Abr. 60. EI . 
hc 


6 is laid down in the books that ar- Ch. III. ga. 
mers, inn-keepers, &c. cannot be bankrupts, it muſt be — 
underſtood in reſpect to that particular deſcription, ang 
not as affording a protection, if in any other e. they 
come within the bankrupt laws. 

To enumerate every trade which is ſufficient to make 
2 man a bankrupt, would be too tedious ; I ſhall. there- 
fore conſider. the principles that have weighed in adjudi- 
cations, premiſing, that a chapman, or one that buys and 
ſells any thing, though his dealing does not come under 
the denomination of wy on Ihe may yet become : 

a bankrupt. a | 

In the interpretation of the 3 ſtatutes, it hath Port v. Turtony 
been held, that the buying and ſelling there meant, is of EE 
perſons who attempt to gain a livelihood by a credit 476. 5 
gained on an uncertain capital ſtock; but no handicraft has | 
occupation (where nothing is bought or ſold, and there- Car. 31. 

fore an extenſive; credit for the ſtock in trade is not | 
neceſſary to be had) will make a man a regular bank» 

rupt. But when perſons purchaſe commodities for the 

purpoſe of manufacturing, and thereby making them 

more valuable, as ſhoe-makers, ſmiths, and the like, here 3 
= though part of the gain is by bodily labour, and not by | 
buying and ſelling, yet they are within the ſtatutes of 

bankrupt; for the labour is only in melioration of the 
commodity and rendering it more fit for ſale. And upon | 
this principle a butcher has been held a trader within the Dalby v. Smith, 
ſtatutes ; and this though the court expreſſed themſelyes + Bar. 3243: 
very ſenſible of the inconvenience of extending the bank- | 
ST rupt laws to artificers, whoſe living is undoubtedly got- 
aler ten by mechanical labour, with a mixture of buying and 
Willing, It has been decided by Lord Holt, that a ſhip Kinney v Swith, 
VP earpenter might be a bankrupt, although. it has been Id. Ray. 741, 
re I queſtioned by other Judges whether a carpenter could: 
but according to the prineiples eſtabliſhed in the caſes Chapman v. 
before cited, the true diſtinction ſeems to be between a 2 
mere working carpenter, and one who buys timber and W 


materials for carrying on his trade. i 
3 Lord 


„ 0 
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Portv. Turton, 
2 Wilſ. 372. 


from thoſe deciſions. 


Ex parte 
Harriſon, 
Brown, 173- 


thing. . 
| Whether the making bricks will bring a man within the 
te caſe of Parker v. Wells. But the event of that cauſe 


| has been ſuch as to prevent the parties obtaining the 
final deciſion of the Houſe of Lords. I ſhall content 


of Parker v. Wells, in the different courts to which it 


ing a farm upwards of 100 J. a year, made bricks df 


| had, at various times, made from 40,000 to 70,000 brick 
| every year, and ſold different quantities, ſometimes only 


Lord Chief Juſtice Pratt, in the caſe. of Port v. Tur. 
ton, ſaid, a brick · maker might be a bankrupt, becauſe the 
earth is ee an turns; into quite n 


Other caſes Wok 7 Sl W 80 ne the ts 


bankrupt ſtatutes has been agitated: ;. and particularly in 


ys amd Ay Had yi ac 


myſelf therefore with laying before the reader the ſub- Wy 
ſtance of à caſe before the chancellor, Ex parte Harriſon, i 
together with the beſt account I have been able to obtain 


has been carried, without m any general concluſions 


Upon a petition for a new trial, an iſſue having been 
directed to try the queſtion, whether the petitioner was ot 
was not a bankrupt; it appeared from the report to have 
been proved that the petitioner, who was a farmer rent- 


earth taken off the waſte without any licence from the 
lord (to whom he afterwards: paid a conſideration,) that 
he uſed a kiln for the purpoſe, not built by himſelf, ani 


to certain perſons, and ſometimes generally to all who 
came for them. It was further in evidence that the kiln 
was a ſmall one, not fit for making more than 7000 bricks 
at a time. One of the witneſſes ſwore he was employei 
by the plaintiff to make bricks at a certain price, and 
that he ſold them at an advanced value. 

The 26th: May 1781, a commiſſion was taken ou 
and he was found a bankrupt. Upon a petition to ſupei- 
ſede the commiſſion, an iſſue was directed and tried a 
the aſſizes at Derby, when the counſel. of the plaintiff a 
law cited 2 Wiſſ. 169. which caſe was not denied to be 

; „ | !-:4 oY 


nnn inſiſted 
that the bankrupt was only a farmer, and did not make 
W bricks for ſale, but for his own uſe only, 

Mr. Juſtice Buller, who tried the cauſe, told the j jury 


ſale kiln; if he did, it was a trading within the bankrupt 
laws; but if it was a mere private kiln for his own uſe, 
and that having too many, he only ſold to a neighbour ; 
that would not be ſuch a Grading as would make ſe: A 
| bankrupt. | - 
= The jury found that it was a public ſale kiln, and cons 
Wicquently gave a verdict for the plaintiffs. The de- 
fendant petitioned for a new trial. The counſel for the 
plaintiffs cited Fatkins v. Caduell on the trade of an iron 
naſter, where Lord Mansfield ſaid, that the owner of 
and merely preparing the produce for market, is not a 
trader, as in the caſe of an allum work; but where the 
foundation of the eſtate was made the baſis of a manu- 
facture, as in the caſe of a brick- maker, that would make 
p man a trader. They alſo cited Pri v. Pidgeon, 
ere a victualler ſold out of his houſe by retail, two 
gallons of brandy and five dozen of wine; the jury 


) that ound him a bankrupt, and the court refuſed a new trial, 
f, an Naying, this was a proper ſubject for the j. ry to deter- 
bricks ine. And Willet and another, aſſignees of Aaron a 
s only 5 againſt Edmonds. Aaron, an inn-keeper in 


ambridge, uſed to ſell liquor by dozens out in the 
meighbourhood to the diſtance. of three miles. Lord 
ansficld thought it a matter to leave to the jury whether 
e was or was not a bankrupt. 
Lord Chancellor, The only queſtion is, whether a man 
making bricks on his own eſtate, or on that which he 
ents, ſhall not be a trader liable to the ſtatutes of bank- 
upy, though he ſhall expoſe the bricks to ſale. It 


Rueſtions, firſt, whether the converting the ſoil into 
ricks for ſale would make him liable; ſecondly, if the 


D 4 | buying 


— 


the queſtion was, whether the bankrupt kept a public 


ems here as if he bought the ſoil, which founds two 


Ch. III. fa. 
— 


Watk'ns v. 
Caddell, B. R. 
19 0. EN ; 


Prieft v. Pid- 
geon, B. R. 
12 G. 3. 1772. 


Willet v. 
Edmonds, 8 


13 0. 3. 1773 
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cr. 11. f 2. buying the aa crra_t it into-bricks will . hin 
— — ſo, | 
111 e 
That after two perſons: had uſed the kiln, the bankrupt 
took it up and continued it with Beet, who was at half 
| the expence of the kiln, and who was to be at the ex- 
pence of getting the elay, the fire, &c. and to be allowed 
. fo much per thouſand for the bricks, which were to de 
the property of the bankrupt, That the clay was dug Wl 
for the bankrupt, and under his authority, which made it 
the ſame as if he had the lord's licence to take the ma- 

terials he found neceſſary for making the bricks, That 

the bankrupt engaged the other in making the bricks I@ 

and in taking the materials out of the waſte, - + 2% 
I ay out of the caſe all that has been a e Germ 

. inn-keepers, &c. exerciſing other trades; either they 
muſt be only conſequential, or they muſt be beyond the 
meaſure of their own trade .I therefore think the caſe 

of the vintner who ſold five dozen of wine hard meaſure, 
If a vintner will fell as a wine merchant, the quantity is 
not material—It is a ſeparate article by which he ſeek 
his living, If a great farmer would keep a -chandler 
| ſhop, it would be in vain for him to ſay he was a farmer; 
the manner more than the quantity points that it is ſeeł- 
ing his living. The principle of the old caſes is that the 
parties do not buy and fell ; for though they buy, they do 
not ſell in the ſame form. The effect of the diſtinctio 
was found to be too large, as it would apply to a great 
many trades; as ſor inſtanee, a diſtiller. The principt 
therefore received another application 3 and now if a mat 

buys raw materials, and varies the form ever ſo much, it 
will be a trading. Clay and ſand turned into brich 
would therefore . within the ſtatute, But there i 
another ground upon which it is more uncertain, wher 
he vends the produce of his own eſtate, becauſe that i 
not a buying; and therefore the caſes have gone upon this 


ISA eee —— 
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e ſhall not be liable to be a bankrupt. It is not Rated 
o have been decided that a great brick- maker, making 


Ch. III. C. 2. 
— 


aQ, om his own'eſtate, can in that reſpe& be a bankrupt, 
upt The caſe of Watkins v. Caddell is only a ſaying, as there 
bar hne bankrupt: bought iron. The caſe of the iron-malter 


a Hueſtion, and the jury thought he only meant to bring his 


| ring that idea before a jury, and the queſtion — 


eliorate the produce of his on eſtate. It is very 
ifferent where a man ſets up to ſell bricks, and goes 
bout the country to collect materials, the collecting the 
aterials will be held ancillary to the general purpoſe. 
urchaſing the earth by obtaining a licence to dig in the 


e purpoſe of carrying on the trade. Here the earth 
ras not purchaſed, but taken by way of treſpaſs, which 
7ould amount to obtaining a licence, and that brings it 
Ee the bankrupt laws, that it was not to improve his 
eſtate, but a purchaſing of the earth by licence 
illary to carrying on the trade of a' by emp "TVS 
tition for a new trial was diſmiſſed; * 8 

In the caſe of Parker v. Wells che plaintiff ae bricks 
dr _e upon land which he held as parcel of an extenſive i 
1 demiſcd for a term of twenty- -one years. At the 


ould be like that of the ſugar-baker, who had the plan- 
tion. I ſhould think if it was brought to a 'neat 


ether the man meant to carry on a trade, or merely to - 


aſte, might, and T think it would be held to be for 


on produce to perfection, they would be right not to 
ind him a bankrupt; but it would be very difficult to 


rinciple me of making the demiſe the brick ground was open, 

* a mud the fand and fuel were bought by him, being neceſſary 
nuch, iWgredients in converting the earth into brick. "Theſe - 
brich fo be all the fats that are material to the determina- 


on of the queſtion of law. Upon theſe facts the queſtion 
thin the intent and meaning of the bankrupt laws. 


to eee. bankrupt, and that the 
n 


as, whether this is ſuffirient to conſtitute a trading c 


ert u Loughborough. I take the term trading to be 


„ — What Trading is within 
eb. I. £2. bankrupt laws are framed only for the convenience d 
— uuace, and chat no perſon who cannot be ſaid to carry on 
| trade is the ſubject of theſe laws, otherwiſe than by 
Jpecial proviſion. In all the ſtatutes, the deſcription do 
perſons ſubject to the bankrupt laws is ſtated in term 
ſomewhat diffuſe, referring in every part of it to this idez 
his being a trader uſing the trade of merchandize h 
bargaining; bartering, and ſo on. Particular words an 
_ uſed; ir is not mere buying and ſelling, but it is a peru 
who ſhall ſeek his trade of living by buying and. ſelling Wiiſc 
A fcrivener, a banker, broker, or factor, by expreſs pro- 
_ viſion are ſubject to theſe laws. It is not left for mati 
of oonſtruction; it might be doubtful to be ſure, whe the 
any of thoſe perſons who are ſpecially made ſubje& u 
the bankrupt laws could be conſidered in the light d 
traders ſeeking their trade of living by buying and ſelling 
On the other hand, in a caſe where the courts have de 
termined that a perſon by a certain concern in tra 
was ſubjeR to the bankrupt laws, the perſon not bein 
in the general idea of the words a trader, the legiſlaturl 
interpoſed, not only to make a conſtruction, but to. 2 
nul the judgment as giving an unjuſt conſtruction ta ti 
ſtatutes. That was Sir John Molſtonbolme's caſe in Car. 
time. The manner in which the trade to the Zaft Ind 
was then carried on, was by perſons advancing ſums d 
money to the then Incorporated Company, and in con 
| fideration thereof they became partners, and the re 
of the cargo from the Eeſi Indies was diſtributed amoi 
them, either ſpecifically or by account, in proportion 
the ſum advanced. It was not a dividend upon a give 
ſtock, but an actual participation, either on account, a 
in a ſpecific return of goods. Sir John Molſtonboln, 
man of large fortune, had advanced a ſum of money © 
the adventure in the Eaſt India Company's trade, and 
bad xeceived his return in ſpecie, and had diſpoſed of t 
goods, and a queſtion aroſe whether he was liable to 
n o* — That caſe is my 
ug 10 
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0 

dong. The general deſcription of the law with regard N 
0 o the perſons liable to commiſſions of bankrupt all refer <- i 

n d > their trading, and where the caſe is ſuch that it does 

um ot obviouſly ftrike one, that the courſe of the dealing is 

;dea trading, but the fame extenſive credit is gained by-it as 

e ui F it were in the proper ſenſe of the word a trading, the 

an gillature has interfered and made them ſpecially liable, 

ro in the caſe of the ſcrivener, banker, Sc. Let us 


Wh a trading, either hy determinations, or Judges opinions 
ct deſerve the ſame degree of weight as actual deter- 
inations. A labourer quaſi a labourer cannot be a 
pt; it would be idle to fay a labourer cannot be 
nt ade a bankrupt if he buys and ſells, I ſpeak only of a 

Wbourer acting as ſuch. An artificer cannot, a victualler 


nt in Weſtminſter Hall, but it was ſettled in a caſe in 
. Car. upon 2 doubt entertained by one of the Judges, 
was again agitated in Newton'v. Trigg, and determined 


ta the : B. R. after a great deal of argument; that was the 


en alſo a caſe of a coal merchant in this court. Lord 
ſums antſeld in Newton v. Newton ſhews he cannot be a 
in co nkrupt ; in the caſe of a land jobber it has been ſaid by 
| e court he cannot be ſubject to the ſtatute, By a con- 
amoi uction of the ſtatute originally deſcribing a bankrupt, 
+tion nd referring its deſcription to a trading, a farmer who, 
a ges no trader, buys and fells conſiderably, was held 
ount, ¶ t to be within the intent and meaning of theſe ſtatutes; 
holme, I Srazier or drover is a caſe excepted by the ſtatute 
oney 0 Ann, c. 22. In Cm. Dig. you will find it ſtated as n 
e, and e antecedent to that ſtatute, that a drover might be 
.d of u ithin the bankrupt laws, but I think that authority 
ible to nder, it is a reference to Jones 304. where the queſtion 


red to lg not come on in a way to have that point very ac. 
Hught þ 8 - curately | 


onſider for a moment what conſtruction has been put 


„e dame; this is a caſe that bore a great deal of argu- 


to avſ | the ſame manner. A late caſe has been determined 


e of a. victualler, which I think right. There has 


43 
Hughrs's Abrid. in 1662. Tze recital of che act is very Ch. III. ſ. a. 


44 What Trading is within 
©. life £2, curately conſidered; it was a motion in arreſt of j 

Nerd 2 et ment in an action for words for calling the 2 
bankrupt, and the declaration had ſtated his trade to be 
that of a drover; the court held that the firſt objection 
was of no avail, for that a drover was within the ſtatute; 
now I can eaſily conceive that a trader bringing an ac- 
tion. for words, would fo deſcribe his trade as to bring 
_ himſelf within the true meaning of the bavkrupe laws 
upon the face of the declaration. 
Te queſtion ſince that ſtatute was Am in 
B. R. whether a particular perſon was a drover within 
the meaning of it; the dealing was ſtated to be buyim 
at one fair and ſelling at another, but the circumſtance 
of the caſe was likewiſe, that he had land, and upon that Wi 

land he fed his cattle; the court held that he was a drove 
within the ſpirit and exception of the ſtatute, he was : 
_ perſon deſcribed, having connexion with land, this made 
the diſtinction between him and the ſaleſman. All thek 
are caſes in which, though obviouſly there is a great dei 
of buying and ſelling in their buſineſs, yet they are not 
held by reaſon of their buying and ſelling to be ſubject u 
the bankrupt laws. The caſe of Port v. Tur ton I think 
very well ſtates the probable principle why the legiſlature 
has ſubjected traders to the bankrupt laws, and not ſuffere 
other people to be included in them. A trader gains, a 
Lord Camden ſays, an extenſive credit upon an uncertain 
and inviſible capital; that credit will be in proportion to 
the extent of his dealings, and can be meaſured by 
nothing elſe, his real means are not viſible, and from the 
very nature of his trade he is liable to unforeſeen loſſes 
by the failure of thoſe perſons to whom he is obliged to 
give credit, and with whoſe credit his is interwoyen. | 
dis behalf. the law in theſe ſtatutes of bankruptcy relieves 
bim in_ conſequence of his large engagements on a far 
diſtribution of what he has; and on the behalf of the 
creditors they permit them to have an immediate exec 
tion in the * inſtance, and force him to produce bi 


accounts, 


Re = as ow Ow am co 
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thr Bankrupt Laws. 
accounts, 1 then make an equal diſtribution of bis 


effects. But with reſpect to thoſe perſons whoſe prin- 


45 
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wa cipal buſineſs is not buying and ſelling, but only bringing 
; to market the produce of the lands, they are in a different 
- W ſituation from the trader; their capital is open, it is per- 


manent, it is limited, and their dealings are neceſſarily 
confined, their credit reſts upon their own endeavours 
and induſtry, and can rarely be involved with the credit 


for the fake of commerce, are given to perſons to carry 
on trade. As there is no neceſlity with regard to' them 
to introduce the execution in the firſt inſtance, the ſum- 
mary proceſs for ſeizing and diſtreſs is not neceffary ; the 
common courſe of law in common caſcs being ſufficient. 
It is plain that the ſame occupation may bring one man 
within the ſtatutes and the other not, there cannot be a 


the merchant taylor, one only purchaſing his inſtru- 
ments and neceſſaries to carry on the work, the other 


therefore not liable to bankruptcy, the other introduces 


with other perſons. 

The queſtion now before the court is whether a bite. 
maker upon his own land is a trader; in the firſt inſtance 
what does he buy; it is proved in this caſe that he 
bought ſand and fuel, and that thoſe are neceſſary in- 
gredients for carrying on the manufacture; it is not quite 
accurate to ſay fuel is an ingredient in the manufacture. 
Fire is one of the inſt: uments by which the buſineſs is 
carried on, but ſuppoſe the caſe to be different, and that 
the land not only afforded the brick earth, but likewiſe 
(which is a poſſible caſe) the ſand and fuel; it really 
ſtrikes me, it requires no argument to prove that the diſ- 
tinction would be too whimſical for a court to ſay that, 
in chat caſe, the owner of brick earth, which produces 


of other perſons, they are therefore not intitled to relief 
from all their engagements, and to thoſe benefits, which, 


plainer one than the caſe of a taylor, the working and 


who buys and ſells the cloth; the one is a labourer and 


all thoſe conſequences of extenſive credit and connexions 


I "fat | 


„ wet Trading is within 


ub. 1. . a. fand and fuel, making bricks and ſelling them, {all be 
dba to the bankrupt laws; but if he ſhould occaſion. Wi 
ally go to the next field to get ſand out of it, or to buy WW 
ſuel of the owner of that eſtate, that this would be 2 
ſufficient buying and ſelling, to ſay that he ſeeks bis trau 
of living by buying and ſelling. But only take a view of 
the caſes ; the farmer and the innkeeper buy and ſell, they WA 
do not carry on their buſineſs, therefore, on their own WR 
ſtock. The innkeeper obviouſly: in the caſe: of the 
working taylor, he buys his thread, perhaps his buttons 
and his buckram; in the cafe of the miner, is it poſlible Wi 
to work the mines without the purchaſe of materials? in 
the caſe of the allum works, there are a variety of ma- 
terials neceſſary to be purchaſed, im order to put tie 
naked production of the earth into a manufactured mat - n 
ketable ſtate, and according to a very accurate note 1 ic 
have of Lord Mangfield's judgment of that caſe taken by 
Mr. Juſtice Alon, it is very clearly, and I think, very Wi 
truly ſtated by him, that if a man mixes ingredients out r 
of his own ſoil, with others, this trifling ingredient ſhall e 
not make him a bankrupt. In allum, the kelp and urine n 
are not ingredients, but they are as neceſſary to make the WW ! 
rock allum, as threſhing corn or malleating iron. The 
queſtion therefore is, whether there is any authority that | 
the man who makes the beſt of his produce in coming WP 
to market by one, two, or three proceſſes ſhall be deemei n 
a trader. But I hold that the owner of an eſtate where Wi 
he can avail himſelf either of the produce of that eſtate Her 
intirely, without the addition of any other materials, o 0 
by a mixture of ſmall ingfedients, in order to put that | 
produce into ſuch a tate, as to make it marketable, does WF 
not upon that account ſubje& himſelf to the bankrupt 
laws. How does he ſeek to gain his trade of living, i 
which is the phraſe ? Why, I fancy there is no plain 
common man in the country, that would not immediately er 
anſwer to that queſtion, he lives of his own, he avail 
bimſelf of that property which comes to him, either by iP” 
= | | T5 | 


n 


cent, or K cn. LCs, 
1 his own induſtry, raiſes to himſelf a profit out of the Sw 
7 d, his poſſeſſians are open, and viſible to all the world 

+ extent therefore of his credit may be meaſured by itz 


rad d the courſe of his buſineſs does not complicate or con- 
y of bed hs credit with any other perſons. In the caſe of 
they Port and Turton, Lord Camden was clearly of opinion, 


What in the inſtance of the coals, the occupier of the land, 
KH lifpoſing of thoſe coals, though for the purpoſe of trade, 

eing the production of the land, and not in the nature 

fa manufacture, in that ſenſe of the word, he is not to 

c conſidered as a trader liable to a commiſſion. The 

Waſc of Newton v. Newton, goes further than the caſe of i 
ert and Turton, being an improvement and ſale of the 

proved produce after it had gone through, by the addi- _ 
on of foreign materials, two or three proceſſes, In ſalt 

orks, there is a great deal of manufacture. So in the 

ate of cyder made from a man's own orchard. Theſe 


v 

8 2 ee all che manufactured produce of the eſtate, but the 
; ſhall I Nerſon that has the land, making that profit of his land by 
urine he diſpoſition of his produce. Upon the grounds chat 
te the have ſtated theſe are all ſettled caſes. But it is ſaid that 


brick-maker may be a bankrupt; no doubt a dealer in 
lum or coals may be a bankrupt; but the whole depends 
pon the nature and mode of the dealing. The true dif. 


eemed | nction is, when the buſineſs is only carried on, as'a 
where Mode of enjoying: the profits of a real eftate, and, when it is 


Led on ſubſtantially, and independently as a trade, it 
ould be an uncommon uſe of the word, but it is a trade 
groſs. The other is connected with the means of en- 


e, does ing the eſtate by a mode of making profit of it. The 
nkrupt 's ſituation, the extent of his credit, and the line of 
living, is dealings are all to be meaſured by his real property, 
> plain nd not by the courſe of his dealings. Then it is argued; 
diately ere is a difference between the real owner and the leſſee, 
avail e leſſee being the purchaſer of the earth by the rent 


hich de pays, and every n which he 2 out of 
the 


+ What Trading is within 
5 ch: INT. f. >. -the land the rent is ſuppoſed to be a compenſation fo Bd 
ew nd therefore he is to be deemed a purchaſer of the bricl iſ 

earth; and chat if a perſon tpecifically purchaſes. the brick WH 
earth, he would be liable to: a commiſſion. I take it te 
buying and ſelling muſt be of an actual commodity; we 

are accuſtomed to uſe the word prrehaſe, for many pure 

poſes of legal reaſoning; a leſſee is a purchaſer of all he 

_ derives out of the land, by the payment of the. rent, bu Wl 

chat certainly is not the idea in which the words bi 
and ſelling are uſed in this ſtatute. The common accept. 

ation is che actual purchaſe of the earth by the load, « 

_ acre; buying it as earth; and not taking it as part of the 

profits of the land; in this caſe, the leſſee enjoys the land 

not for the purpoſe of making brieks, but for the ſake d 

the various profits that land will produce, and in conſe-· 

-. quence of the manner of conveying the. eſtate, from th 

leſſor to him, he thinks himſelf at liberty to dig the ſu· 

face, and take the brick earth out of it; the leſſee of land i 

during the term is, with regard to this queſtion, exadlll 

the ſame as the owner of the land, The caſe of Harrin | 

Fo! Tomlinſon i in the court of Chancery has been ment. 

oned, and the reaſoning of that caſe applies very much vi 

the preſent; in that caſe, he was a purchaſer of the earth 9 

by the payment he made to the lord of the manor for ti 

land he had taken from the waſte. There is no do. 

that if a purchaſe had been made of the earth, he is «iſ 

then making a profit of the ſoil, but he is a manufacture 

and trader; the general reaſoning of the court of Chan 

cery goes thus far, that a man cannot be made a bank 

rupt, merely by making uſe. of the produce of his om 

land. He has in a leaſe. of 21 years, as much dominia 

over the land as the owner in fee; the credit that is givs 

Aim is in reſpect of the eſſate he a Judgment u 

pronounced for the plaintiff. 

F 5 wels, Upon this judgment, a writ of error = mos hrenghe; u 

TG Bp. che court of King s Bench, which was argued in Michoſhe | 

mas term 1785; and on the 28th. of , TW ut | 

8 F 
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peg venta 0 opinion of ihe cus, ; 
fol ry Ks 
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Tue queſtion which ariſes dponthis ſpecial verdictʒ is, 
eder the plaintiff was a trader within the true intent 
nnd meaning of the ſtatutes concerning bankrupts? 

The verdict ſtates a demiſe from the archbiſhop of cum 
erbury, in the year 1767, to John Parker, the father of 
be plaintiff; of an exterſive farm of Booacres; in which 


but WY 

hin there was a parcel of brick ground, for 2r years. 

ept· ſtates ſimilar demiſes to John Parker; the father of the 
1, « plaintiff, prior to that in 1767; and alſo a ſubſequent ſimiĩ⸗ 
f the lar demiſe to the plaintiff i in 1780. And ſtates that one . 
lan 7m Berand for 20 years and more, before the year 17683 
ke RY rented the aid pareel of brick ground from the fad Jahn 
onl- WY Parker the father; and made and ſold bricks there: That 
m the he faid William Berand died in the year 1568, and 
e ſu . upon his death; the plaintiff took the Kid brick-ground 
Jang into his own poſſeſſion, and then and there bought cer- 
xa} tain materials and neceſſary things, which were by the 
ar rin 8 f2id William Berand in his life-time uſed in making 


Wy bricks there, at the valuation of 130. and then and there 
Wimade bricks and tiles of the earth there, and fold them, 
and that during the time; the within named bn Drwye 
Parker the plaintiff fo held the ſaid land, he made bricks 
un tiles for ſale of the earth or clay arifing from tlie brick | 
erounds; and bought ſand and fuel, which were neceſſary 
Wi'gredrents for converting the earth and clay into bricks 
and tiles. I ſhall make twb queſtions; 1. Whether upon 
is verdict Milliam Berand was a trader? 2. If William 
trand was à trader, whether upon this verdict the caſe 
of the plaintiff can be diſtinguiſhed; fo as to make the 
phintif” nd trader. | Brick-making foe Ale abſtractedly 
onſidered is in fact carrying on 2 trade, and ſeeking to 

ve by the profits. Many things are neceſſary” to be 
Sought, which can bnly be Nat) the money to ariſe from 
de ſale of the bricks, * The ret is given to no Vile fund, 5 


ah 
Micha 


er, Luut merely upon ſpeculation to the profits of the trade. 
Man E ; The 


Vor. I. 


1 objection i is, . that JW 7. e rented the brick 


of ground, and conſequently. that the bricks were the pro» 


_ duce of his own land, From the authorities, and the 
reaſon. of the thing, I take the true diſtinction to be this, 
If a man exerciſes a manufacture upon the, produce of his 
own land, as a neceſſary or uſual, mode of reaping and 
enjoying that produce, and bringing it advantageouſly to 
market, he tall not be conſidered as a trader, though he 
buys n materials or ingredients; as in the caſe of a farmer 
who makes cheeſe, though he buys runnet and ſalt; or 
where a man makes his own. apples, into cyder, though 
there is an expenee attending the operation, many things 
to be bought, and perhaps ſome mixture neceſſary, but 
it is the uſual mode in the cyder counties in which, the 
owners of orchards turn their. apples to profit and bring 
them to market; or as in the allum caſe, where the ope- 
ration was proved to be neceſſary, and the conſtant mode 
practiſed, by all the, proprietors of allum works; or in the 
caſe of coal mines, where raiſing them out of the pit is 
25 neceſſe ſary to the enjcyment « of that ſpecies of produce, 
as reaping and threſhing is to the enjoyment of corn. 
But. where the produce of the land, is merely the raw 
the 1895 of raiſing the produce of land; in ſhort, v where 
the produce of the land is an inſignificant article, com- 
pared with the expence of the whole manufacture; there 
in truth he is and | ought to be. conſidered as a trader As 
this diſtinQtion t turns upon the N and manner of « ener 


„„ „ 


in ed 1 that it Is os pollible to W 
| them; and agreeable, to what Mr. Juſtice Buller did in 
the caſe % Parte Harriſon, 1 directed when the queſtion 
in this cauſe” came on before me. at Croydon, that if the 
Plainti made bricks s for the uſe uſe of hit own buildings, though 
hz fold what be Md not uſe, 15 they ould not find him 4 
traders "but Us they 15 15 abe that. be e on the trad: far 
; K Public 


Ss Std. Yi... 
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or 
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hr Sinh Laws.” 


public elt, merely with 4 view tithe gain be petit to 
ariſe thereby, they A find Vim a trader; and 7 ſpec 

jury upon chat "him a trader. IIA this 8 
Wi 2 Berand took the briek ground with a view ta“ 
carry on à trade for public fate; the land produced no- 
thing, the leaſe is merely a purchaſe of tlie clay; and juſt 
the fame as if he had bought it by ſo much the 16445; he 
had nothing to do as a farmer, his ſole object was making 
bricks for ſale; and therefore we think he muſt be con- 


| ſidered as a trader. Second queſtion, whether the caſ® 


of the plaintiff can be diſtinguiſhed, ſo as to make him no 
trader? Upon the death of Berand in 1768; he took poſe - 
ſeſſion, paid for the ſtock, and carried on the trade in like 
manner, and made bricks for public faſe. * He lived with 
his father, and had in fact a joint occupation of the farm 
with the father, but the father was the leſſee, and ſuffered 
the plaintiff to take the brick-ground ſolely. The father 


nad no concern in it, was liable to hone of his debts upon 


that account, and therefore the farm and the bricka ground 
were as diſtinct, after the plaintiff carried on the trade, as 

they were in the time of Berand. —The plaintiff bad ng 
leaſe or intereſt in the farm till 1780, but from 1768 he 


I is permitted by his father, upon the death of Herand, to 
come in his place, and carry on the trade of brick-making 

or ſale, as Berand had done for ma 
in 1780 is immaterial. If he traded from 1768, that is 

W ſufficient. During that time he occupies only an old 


ny years. The leaſe. 


brick-kiln, long uſed for public open ſale, and makes and 
ſells bricks accordingly. The plaintiff aQed juſt as Berand 
had done, merely in the capacity of a eommon brick- 
maker for ſale. Berand rented the briek-ground as the 
mode of buying the clay, whether the plaintiff paid for 
the clay, or oy it by gift from his father, makes no differs 
ence as to the capacity in which he dealt, which we ng 
that of a trader, 
ron a writ of error from the judgment of the court. 
of King's Bench, the following queſtions were put to 
the Judges by order of the houſe of lords. © 
E 3 pit, Whes | 


£3 


| 2 5 whereupon to give final judgment. 


| dpinioti of the judges preſent upon the firſt queſtion in 


the parties that this action ſhould not proceed; but that f 


jury, 7th:'of December 1787. 
| Fe told che jury; there were tive ben tor them 


— Wihar binn i ebe 


| iſt, Whether the finding on this yea, be: Hen 


Adly, If the finding be inſufficient, what award locke 

to be made on ſuch, finding. 

| gdly, If the finding | be. ſufficient, thay ep fuch 
finding the plaintiff in error appears to be a trader 
born the true-intent- and. ande of the Ratutes con. 

Ke 2 Lord Chief Baron Bure Ces hs unanimous 


the negative: and upon the ſecond queſtion that a writ i 
of wenire facias de novo ought to be awarded, whereupon 
it was adjudged accordingly, that the ee of Winke ; 
Bench do award a venire facias de nov. 
The plaintiff -Parker did not prvesed ann abi ; 
& nde, but hronght an action of trover againſt - Samuel © 
Long; Daniel. Richard, and William Pellat' and 7:1 . 
Halls. To this the defendants pleaded the former action 3 | 
Rill pending; and ſupported their plea with the uſual aver Wil 
ments. Upon which an agreement took place between 


mother ſhould. he brought in the edburt of King's F 
Bench; which was accordingly done, This laſt action 
came on to be; tried by Mr. Juſtice An nad Aae 


Mx, Juſtice Buller, previous to framing od the e . 


to determine. 161.0 . 
ift, Whether. Parker carried on the trade of chaking 2 
and fling. bricks and tiles for ſale; for [he Fare 00 
drawing a profit thereftm. 
ud. How long he carried on thts fot that purpow i 
whether from the 23d of June 1768, when Berand died 
to the time of his abſconding,. which was on the 7 Th 
nuary 1 783, or from what time to what tine. 
zd. Whether John Drug Parker was a joint oceu- 
er the farm with the father, or the father had the ſol 
benehcal lis of the 1 the time of his deaths 
AP; | 1. The 


-0 


2. 


ch Ba Went 1 — 16. 
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on the trade of making bricks and tiles for fale, for. 1 the 


1 purpoſe of drawing a profit W 
h. That he carried. on the trade for that purgoſe from 
der che 23d of June 1768, when William Berand died, to 


Michaelmas 1778. That he ceaſed to make bricks. on 
Michaelmas 17785 and he alſo ceaſed to a om wk the 
e day. 

3. That the 9 had the fole enjoyment ofthe farm 
until the time of his death. _ 
This finding was to be drawn. up ASA eri verdict, 
M1 ut! have been informed by the gentlemen concerned, 
: that as it appeared that Mr. * had left, off bricks 


making before the petitioning creditor's debt accrued; the 
nu defendants waived ſpecial verdict, and that a geen 
John ss been entered for the plainti ap ul Aſa 

Gon Another commiſſion was afterwards taken out by acre> 


ditor prior to his quitting. brick-mak 
ifion has been ſubmitted to. 
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E 3 The 


EY 


4 


5 Tue jury 1 2 that "bs Dag Por ler did carry — 


4 


A perſon who has dealt merely. i in running and Gang Ex * 
pling 1 e it is an FORE» and | GOA, to. * 2 I. 


Fa 


| ch. m. 6.2. 


x Eta 


Withardion v, v. 
Bradſhaw, 

1 Atk. 128. 
cited infra, 

2 Black. Com. 
476. 

Inglis v. Grant, 
5. Term. Rep. 


520. 


to any other way he had of living, then he might. become 
4 bankrupft. 


Mayo v. { He 
x Str. 523. 
Mod. TE 


= gn mifion. of bankrupt: taken out againſt him, occupied : 


_ perſons ſeveral great quantities of potatoes, with intention 3 
io ſell them for gain, which he publicly did in feverd 


hall an innkeeper If be turn chandler. They ſald it i 
true, the jury had not found that Baxter got the chieleſ 
55 & of his livelihood by buying and ſelling 1 5 ; but 


; took its riſe from that part of the 21 Fa 1. felating to 


| bankrupt laws, there mult be ſuch a buying and felling 
in groſs or retail as was the party's ptincipal means of 


farm ani ſheep of his own, and ſeveral hop-gardens, be 


What Traping is within 
The clauſe in 5 Geo. 2, relating to dealers,.as bankers, i 


feriyeners, who were more numerdus than! in latter days; 
fox bankers have taken upon them to act as ſcriyeners, 
and therefore made it neceſſary for the legiſlature to add 
bankers; ahd: a petfon acting as a banker will be canſidere 
* ſuch, although he does not keep an open ſhop. . 

Drawing and re-drawing bills of exchange may make 
man liable to be a bankrupt. 

' One ſingle act of buying and ſelling will not wake 1 
man a bankrupt; but a repeated practice and endeavour to 
gain: profit by it is required, 

It was formerly held that to bring a party within the 
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living; but if the buying and ſelling was in proportion 


As in the caſe of Mayo v. Archer, which, pan: a {pe- | 
cial verdict, appeared to be thus: 4 
One Richard Baxter, for divers years before any com- | 


8 E - 25 EN SIS 1 gr 
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farm of 300 J. per ann. and during ſuch occupation, an- I 
nually planted divers acres of the farm with, potatocs, i 
Which he ſold for gain, He likewiſe bought of other | 


markets; and hired warehouſes to put them i in, till be 
could conveniently ſell tbem. 

Two of the judges were of opinion, chat where a man 
bought great quantities of wool or hops, though he has 2 


ſhall be accounted a trader in theſe commodities and fo 


e Nane eh if it iß in n pio. 
© portod 


* 


a man has an a pes buys ſeveral quantities of fruit 

of other people, though not ſo mumy as he has in his ow 

orchard; yet this mall make him a trader, and conſe- 

quently ſubject him to the ſtatutes of dankruptey, and 

| Baxter was accorditigly held to be 2 bankrupt. * + | 
So where one Thickpenny, who was an ĩnnkeeper, not Buſcall v. — 

only ſold liquor to his gueſts in his inn, but alſo divers 3 Wl be oth 

great quantities of wine, rum, and brandy, by four, five, Sog une 5 N 

and ſix gallons at a time, to ſeveral perſons living two or os 

Ichree miles diſtant from his inn, for them to retall and 

Il out again; and had done this for ſome years. Lord 

Chief Baron Parker was of opinion that this was not 

ſufficient trading to make him a bankrupt.” But the 

ourt of Common Pleas faid, 'it not appearing what pro= 

Portion Thickpenny's trade in his inn bore to his trading 

abroad,” and out of doors, they could not Judge whether 

e was liable to be a bankrupt or not. And it was faid 

Hine Chief Juſtice, that if  Thickpenny's trade and „ 

I arg in his inn was much larger than his trade and pro- + 0M 

iets abroad out of the inn, he ſhould incline to think he | 1 

as not liable to be a bankrupt. If it ſhould come out in BB 
vidence, that Thickpenny got 600 J. per annum in his inn, 

nd not 600. per annum by ſending out and felling I- 
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other vors abroad, he was Clear in opinion he could not de a 
:ption ankrupft 

ever But in later caſes, it is eſtabliſhed, that oY extent of 
all he ne trading is not material, but that the true criterion is, 


F/hether the party means to ſell (with a view to profit) 
o any perſon who applies for the commodity in which he 
rofeſles to deal. The i intention of the party to ſell gene - 
h to all cuſtomers, or as a favour to particular perſons, 
$ 2 queſtion of fact to be left to the j jury. 
In the caſe of Patman v. Vaughan, it appeared in ei- batman v 
e, that the plaintiff had kept à public-houſe for nine 1 
_ daring which time he had ſold to three or four 372. 
1s about ſix gallons ws 3 One of 
the 


1 


2 - 
8 : 2 


Vid. infra 


Ch; III, fis. the 3 
Fbuoe i into the country; te psrſon who had ordered it of 


of one Benictt, he had deſired bim to ſend two of che 


him; it was alſo ſaid by his dn ſervant, that if any per. 
fon. had ſent for liquor, he might have had it, Mr. Juſtice 
Buller left the queſtion. to the jury, with this direction, 
that if they were of opinion that the plaintiff had endea- 

voured to make profit of his trading, and was ready to ſell 


; to any perſon who applied to him, and not merely as a 
Fo A of favour, that then the quantum and extent of 


the trading was immaterial ; and they ſhould find for the 


defendant. The jury found far the defendant accordingly, 


Abburſt, Juſtice (upon a motion for a new trial ſaid) 
I do not now conſider the queſtion of law to be governed 
by the quantum of the. trading, but I take the rule to be 


this, that where it is a man's common or ordinary mode 


of # Fake or where, if any ſtranger who applies, may be 
ſupplied with the commodity in which the other profeſſes 


to deal, and it is not ſold as a-fayour ; any particular ed 


ſon ſo ſelling is ſubject to the bankrupt laws. 
Buller, Juſtice, the caſe of Bartholomew, v. Sherwed 
was much « than the prong on the trial of this 


„ 


725 out a his houſe; aud © get a ona by it, the quan- 


| tity which he fold was immaterial. and he muſt be, conſt- 


dered as a trader; It a was proved at the trial, chat the 
plaintiff lived i ia the public-houſe only nine months, dut- 
ing the courſe, of which time, there could not be many 
inftagces adduced i in evidence of his having, ſold ſpirits qut 
of the douſe; but J particularly directed the jury to advert 
to the circumſtance of there not being any ohe inſtance 
of any perſon who, had applied to buy liquor haxing been 
refuſed. That! is the great point, for as to the extent of 


dhe Healing, and: the profit which he made, it is immaterial. 
1 . I if 588 man makes a Lonſiderable profit, he is not likely 


10 became a bankrupt; jt is 74 in calgs aa 


"YE 
* 


n 


— that ſuch an event is Oh. 11. f l. 
eurer, place. No the circumſtances here were, — 
chat from the time when the plaintiff took this houſe, he 
was willing to ſell ſpirits to any perſon who applic 
therefore, though the time was ſhort, and the inſtances © 
| his trading were few, yet I thought it proper to be left to 
| the jury, and they f found a verdict for the defendant. 

And in a càuſe tried before Mr. Baron Eyre at the Tum- Rat e 
mer aſſizes at Oxford, 1786, the plaintiffs as affig nes, v. Sherwood. 
brought an . We againſt the Ends who 3 . 
claimed under an execution againſt ti:e goods of the bank- 
| rupt. and the only queſtion was, whether Davis, the ſup- 
poſed bankrupt, was a trader within the meaning of the 
ſtatutes coneerning bankrupts; it was contended, that he 
was a dealer in horſes; as to which it appeared in evidence, | 
that Davis at this time, and for a few years paſt, had 
rented a Conſiderable farm at "7Yhitechurch, and that he 
kept two, occaficnally three teams of horſes, for the farm 
ing buſineſs. That previous to his taking this farm, he 
had lived with an uncle, during which time he attended 
ſeveral different fairs, and occaſionally bought and ſold 
horſes; that after he took this farm, there were ſeveral 
inſtances of his attending fairs, and of every now and 
then buying a horſe which was not calculated for the farm- 
ing buſineſs, and which he conſtantly ſold again. It ap- 
| peared that during the courſe of two years he had bought 
Jar fold five or 55 horſes in this manner, two of which 


had been ſold directly after he had bought them, for the 
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ny lake of a guinea profit; another was ſold again within 

aut three days. No evidence being offered to contradict this 

ext on the part of the defendant, the judge left it to the jury, 

nce on the plaintiff's evidence, and they found a verdict for 

een be plaintiff, A motion was made for a new trial, which 

t after argument was refuſed, and, 1 
al Abburgt, Juſtice, ſaid, It is admitted on the part of e 


ly. dfendant, that this was a matter of evidence, and proper 
ner: por Ute = GRE of- the] Jury; then iffit were Tn 


. Newton v. 


I. C. 3. ts be left to them, ee Meibes to eontradik 
ob they were bound to find as they did The genere 1 
| principle is right, that a farmer, as ſuch, is not an object 1 [ 
of the bankrupt laws; and if a farmer in the courſe of his | 
buſineſs buys a horſe, and aſter uſing him for ſome time, 3 
folls him again, that will not ſubject him to the bankrupt 
laws; but in this caſe the evidence is, that he bought 
norſes for the expreſs purpoſe of gaining by it. Buller, 
J. It appears by the evidence that there were many in- 
ſtances of the bankrupt's buying horſes which he could 
not uſe in the farming buſineſs, and others which he bought WAN 
for the expreſs purpoſe of ſelling again, whether there 
were more or fewer inſtances, was proper to be left to the 
conſideration of the jury. It is like the caſe of a vintner, 
who if he ſell only a dozen of liquor to particular friends, 
cannot be made a bankrupt, but if he is deſirous to ſell 
to every perſon who applies, that will ſubject him to the 
bankrupt laws; but in all theſe caſes the queſtion is, whe- 
ther the perſon buys and fells with a view to make a profit ; 
by it, and that is proper to be left to the conſideration of 
the jury: here it was left to the, ; and 1 0 have nn 4 
de Dovis was a _— | 


8 E 0 12 I. 
What Trading is not within the Bankrupt Low, 


# Black, Com. "Borixs, and ſling 1 cavcular reſtraints, and] for 
476. particular purpoſes, is not a trading within the bankrupt | 
Trigg. ſtatutes ; therefore a farmer who buys cattle for his farm; 4 
1 Salk. 109. 15 afterwards ſells them again, cannot be 2 bankrupt. 
5. a. c. 30 Nor a ſchool - maſter who buys books to ſell to his ſcho- 


Ze " a. lars; nor the owner of, a, mine who rags candies to {ll 
Harvey azad to his workmen, 985 


November 1788. Ex parte Craddock 21ſt Dec. 7794. Vitentine » v. 8 . N. p. 76. 


| ay" A contract to victual the fleet is no more than to table 
Toup 45r * a private man, which will neyer make a trader. The 


king 5 


- 


— „ 


1 king's F attacken. Ch. Ui 
rne commiſſioners of exciſe, ſehool keepers, and ſutlers — 
42 Mc armies, butlers and ſtewards of inns of courts, n ian 

is ners of the cuſtoms, ate not traders. 3%. 38. 


As innkeeper is not a trader within the barkript Oates) Newton v. 
r ne deals under a reſtraint and particular limitation 3 he Toes: 
x Fannot refuſe to lodge travellers, and he is under the * le 
power of the juſtices of the peace in the place where his 

om is ſituate; he does not deal upon contract as other 


n- 

na raders do, for a Judge of Aſſize may ſet a price upon his 

t goods, and if they ſhould ſet a price themſelves, if it is | 

re Loreafonable they may be indicted! for extortion. What \ 


1 they buy is to a particular intent, for it is to ſpend in their 
oufes, and though they get their living by it, it is not 


4 pd plurimum; for the greateſt part of their gains ariſech, _ 
ſell dy lodgings, attendance, drefling of meats, and other ne- 
the eſſaries for their gueſts, 


A victaller is to be 400 0 in the fame. light a 25 20 98 5. 
Wnnkceper in reſpect to the bankrupt laws; therefore a; 4 mig yon e 
Wyictualler who ſells liquors in his houſe, and. only fells 
em out of the houſe in ſmall retail quantities, as every 
ublican docs, is not fiabie to a commiſſion of bankrupt. 
\ccortingly bn a queſtion, whether one Shrotoder, who 
2 publican or victualler, could be a bankrupt: Lord 
ansfield delivered the opinion of the court, obſerving 
What the analogy between the two caſes of an innkeeper 
d a victualler, is fo ſtrong that it cannot be got over, 
And that the court were all clear, this man was not within 


| he bankrupt laws; upon the authority of the derermined 1 Far 
rupt ſe of an intibeeper; and alſo upon the reafon of the ching. 40081 
arm; rie makes no particular contract like a trader, he cannot ns 
ruft. — t his living by buying and ſelling S 2 
cho- E . F e buys only to ſpend in his houſe; and When he „ 
o fell Niutters it again, it is acibndet with many circumſtances” ; 6! ee 
2 Paditional to the mere ſelling ig | 8 cannot SEPM „ on 
u , ater e N 
The e e $3 0 TM 12 d x 
3 ae 


bo 


© Wks, | "The only authority mm this, i is _ dodtrine of Ein! 


* 


N ewton v. 
Newion, Trin. 
Ya. Sith at © 
Guild. 1757+ 


| Raymond 287. But that is an obiter ſaying only; and 


been deliberately and upon argument determined the 


buſineſs, is not ſuch a contract as is made amongſt mer. 


| ſcarce ſuffice to anſwer the expence of the commiſſion 


What 
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Chief Juſtice Holt, that though an innkecper cannot be 
bankrupt, yet a victueller may, reported in 1 Lord 


not a reſolution or determination of the court, or a direct 
ſolemn « opinion of the great Judge from whom it dropped. 
Jowever, even this authority is croſſed by the caſe of 
Newton v. Trigg, 3 Ad. 327. 5 
Weihe this mere obiter opinion ought. x not to weigh 
againſt the ſettled direct authority of the caſes which have 


IJ 


other WW... 
His dealing as A u vicualler, | in the ordinary courſe of his 


chants and ſhopkeepers, or other dealers, i in the e 
courſe of trade and commerce. 

The i inconvenicnce would be very great, if theſe _ 
ſons were liable to commiſſions. of bankrupt. It woult 
be very miſchicvous that. commiſſions ſhould be taken out, 
at 70 l. or 801. expence, in every Caſe where a victualler 
ſhould be unable to pay his debts ; his Whole effects might 


Therefore the court were clear, that this man upon the 
facts ſtated, was not an object of the bankrupt laws, 

The making of allum is not a trade within the þankrup 1 
ſtatutes; therefore in a caſe at Vi Prius before Lord i 
Mansfield, (with a note of which I have been favoured 1 
by a gentleman, who alſo furniſhed me with the argument 
in 8 v. Wells, in the Common Pleas, ſtated in a for- 
mer Fr. of this work,) where it appeared that the ſup- 
poſe 


bankrupt was leſſee of ſome allum works, let tu 
him by the executors of the dutcheſs of Buctingbam 
under an agreement to make it at a certain rate per ton. 
Evidence was given as to the manner of enjoying ſuch 
works; chat the rude maſs is che rock, it is dug, burach 
ſteeped and boiled in lead, and then mixed with kelp les 
and urine. Tharp was no evidence that any owner o 


allun 


te Kankeupt Lo 


Who ever togk advantage of his aki in any _ man- 2 
ner. No proof that it was ever ſold ag dug aut of the 
| Wa The "Kichef of Buckingham wroughtit in the (; 
Lanner. No proof of any, working ee that j 
een be advantageouly uſed otherwiſe, .' 5; 
Lord Man gſield ſaid, if a man mixes an TOES 
ef his own ſoil with others, this trifling ingredient 
oc make him a trader. The allum is not an ingredient 
ec the kel p and urine, but they are as neceſſary to make 
it allum as threſhing corn or malleating iron. Then, i 18 
rere any authority that a man who makes the beſt of 
„ produce in coming to market by one, two, or three 
7 proceſſes, ſhall be deemed a trader? It muſt be a general 
J g buying and ſelling, not a ſpecial one, for a particular pur- 
poſe. So, if a man buys a greater quantity of potatoes 
han neceſſary. But here, it is all his own allum, and he 
vot a trader for barely carrying the produce to market 
Wn ſome way manufactured. There is no. caſe found 
fimilar to this. The lead and iron mines go through 
everal proceſſes, ſmelted and caſt into bar. Chalk, marl, 
lime, each goes through a proceſs before it is fit for uſe; 


igbt yder made from a man's own apples, corn made into 
hon, Jour. '' As to malt, I don't know whether there has 


deen any reſolution ; hemp, flax, wood particularly goes : 
Wbrough many manufactures. The executors of the 

WW iitcheſs have all made theſe contracts, are they all liable ? „ 
f not liable as working it himſelf, he cannot be liable 1 


ourel s contracting with another to work it at ſo much; nor 
zment an the workman who only works it for the benefit of the 
a for- W2ndlord. Arid I ſhould not be for extending theſe acts 
e ſup · pf bnnrurtey. Accordingly, a a verdict was found for 
let to he defendant. DALEY 
gan The bnying . ſelling land, or an intereſt in land; is 


ot a buying and ſelling within the ſtatutes, which muſt 

e reſtrained to perſonal things. As where J. S. in con- | 
ideration-of 1600/ granted, bargained, and fold to Spare N . Turtors | | 
lp les v 1 adminiſtrators and aſſigns, 4 ceftaln * 


ner d | | mine 


allun 


Ch. By, 3. mine of Cbals, 


That Grading is not withirr 
ng 4 rent, and * certain quant N 
ebals to be delivered to the ſaid J. . every year, with 


power of re- entry in caſe of non-payment.” There was | 3 
no limitation of time or term, but it was a ole and Jur- | 


chaſe. of the whole mine ſo long as any coals are t be 
gotten therein. Sparrow worked the mine and ſold the 


toals, and then committed an act of bankruptcy. And 


whether'the buying the coal mine, working it, and ſelling 
the coals, can make him liable to be a bankrupt, within 


any of the fiatutes” e agp e was the 


queſt io. J 

The court ſaid, ths ſingle enen is, ether te 
ean de deemed to be a trader within the true meaning of 
any of the ſtatutes made concerning bankrupts. The 
ſtatute 21 J. 1. c. 19. is the ruling ſtatute whereby this 
matter muſt be determined. The perſon who ſhall be 
deemed a bankrupt is there deſcribed; viz. firſt, he 
muſt be a perſon. uſing trade or merchandize; 2dly, the 


ſeeking his living by buying and ſelling. By buying and 2 
ſelling what? Surely not by buying an intereſt in land, 


and. ſelling the profits thereof; this can never come within 


the idea of uſing the trade of merchandize, or getting 2 


living by buying and ſelling, in the ſenſe of the legiſlature. 
From the idea we have of merchandize the line may be 
drawn between the landholder and the merchant. One 


would wonder there could have ever been an doubt 
about a farmer; for if every buyer and ſeller was liable 


to be a bankrupt, many of the firſt perſons in the kingdom 


would be liable to be ſo. Whatever the owner of the 


land in fee may do, ſurely he who relies, it may do the 


fame, If the former may be a buyer and ſeller; and not | 
be liable to be a bankrupt, why may not the farmer be ſo 


alſo? His tilling the land, huſbandry and Rock on his 
farm, are known to every body; yet he ſceks his living by 
buying and ſelling. So an innkeeper, a victualler, and 


an alehouſe- keeper, get their living by buying and ſelling, 
a eng way of buying and ſelling is not within the 


aws. 


be R 


2 meaning of any of che ſtatutes of bankrupts. 'The-buy-- © 
ing and ſelling, which is within thoſe. ſtatutes, is to be 
confined to perſons eme, ee e 
certain capi ital ſtock, F 

= There. is no 3 1 a Teaſe. fav-years; 75 

chis caſe of the coal mine. Sparroto clearly had a chattel 
intereſt in the land, like an elegit. Though a mine be 

an inheritance, yet it may be ſevered from the inheritance, 

vy the grant now made; but it is certainly an intereſt in 

mie land. If Sparrow was neither the farmer, nor quner 

of this coal mine, what was he? He muſt be one or the 

other; and neither the owner, nor farmer of an intereſt in 


Y | land, by buying and ſelling the ſame, or profits thereof, 

e ee liable to bankruptcy. - The caſe of a brick-maker is 

„ cry different; the earth is manufactured, and turned into 
Jute another thing 3 but coals carried to market, are the 


ſame as they were found in the earth, Upon the whole, 
it is impoſſible to make this man a trader, within dene, 


1 
nd ing of the ſtatutes concerning bankrupfts. 

ry Lord Chancellor ,Cawper had before Jetta. the; Dec. 3 tyoy. 
I ame point, that a buyer. of caals in the mine, is not a trader * WII. 270. 


Within the ſtatutes; but if he ſells. them together witk 
ochers that he bought at market, then he becomes a trader 


able to a commiſſion. 


4 Gg ans 

ho Buying; and ſelling bank ſtock, or other government ſe- Colt v. 

FO urities, will not make a man a bankrupt, they not. being, nein. wy 
ble goods, wares or merchandize, within the intent of the Ray 2 Black. Com. 
n ute, by which a profit may be fairly made; and although 476. 

uns ne Molſtenlulme was declared a bankrupt, as We 123 went 14 C. . 
I Eaft India ſtock, this was reverſed by an act of. parliament, 

not eclaring that neither he nor any other perſon ſhould, be, 

1 iable to bankruptcy, i in reſpect of their having Ea India 

1 ſock ; ſo that ſtocks, or the dealing in zn ll. nat; 

by nake a man liable to bankruptcy., doth, 

5 11 Lord Chief Juſtice Halt inclined to think that 2 e Bird v. ww. | 
ling, a the ſtationers company. would not make a mann bank Ton Raym. 
de 0" * Lord ke e „„ 


A man 


- 
CE T_T LEES 
2 p — Ps a * 22 


erb. Ii. t. 3. 


64 


„ 


| x Com. Dig. 


522 · 


Hankeyv. Jones. 
Cowp, 745 · 


bankrupt Jaws. 


and 1776, draw bills, very many in number, and to: | 5 


| Inſtances, paid a quat cer per cent. to the perſons who pot 
them diſcounted, beſides intereſt at 5. per cent. The de- 


- enumerated in the ſtatutes, i is a queſtion of law, upon the 
conſtruction of the ſtatutes themſelves. It is not uſing 


What-'Tradirig is not within 


A man who lives by buying eelyy or n only, art. 
not be a bankrupt. 
- Drawing and rezdrawing bills if eels for a pa 
ticular purpoſe is not a en wü the n boy the 


Thus on an iſſue directed to the court of Chancery to 
try whether the defendant was a bankrupt; at the trial 
the following caſe was made for the opinion of the court, 
That the defendant, a clergyman, being poſſeſſed of land: RN 
in the iſle of Ely, and engaged in' expenſive works of 
cultivating and draining ſuch lands, to raiſe money for 
that purpoſe and his other occaſions; did before the year 
1774, but more particularly in the years 1774, 1775, 


large amount, which were accepted by different perſons: 1 

That the defendant, in order to provide money for the | 
payment of the ſaid bills, ſent caſh and other remittances 
to the acceptors, and allowed to ſome of his bankers : 
quarter per cent. for paying his bills; and alſo in many 


fendant alſo borrowed accommodation bills to 2 large 
value, in lieu of which he gave his own bills or notes w 
the ſame amount. 

The queſtion for the opinion of the court was, whe- 
ther this was trading within the true intent and gs, 
of the bankrupt laws ? 

Lord Mansfield faid; the caſe particularly ſtates tht 
only thing done by the defendant, from which it can be 
argued, that he is become a bankrupt within the defery- 
tion and meaning of the bankrupt laws. | 

The facts neceſſary to ſhew what was the nature d 
the buſineſs cartied on by the patty, being laid before tht 
court, whether they come within any of the deſcriptions 


an ae? of merchandize.” Every man does that; evety mu 
bus; 


ys; eee ithin 4 | 
He muſt 


49 
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I | on of a perſon liable to become bankrupt. 


af the trade of merchandiae. He muſt. therefore ſell 
the F js well as buyz nor will every; act of ſelling do; for there 


re various ſpecies of ſelling, which are no trading with 

Tha meaning of the acta; as where a farmer buys in 
. heep and ſells. them again. The queſtion in this caſe is, 
# phether the circumſtance of a man borrownig money on 


15 - own bills, for his ,own, occaſions, makes him an ob- 
00 1 B not a particle of doubt 


Phe trig]. 1 Ap to the caſe of Richardſon v. Bradſhaw, 
ze what it was. M igen was an agent to 26 regiments, 
1 I. lived in London... | Jobnſon, his correſpondent, was 
"Jp 10 agent to many regiments, and lived in 


znd when the troops that were in MWilſen's department 
vere in 1reland, ae raiſed money to pay them. And 
vice verſd. 1 4 from the year 1745, to 3757, 
grew on Jobnſon to che amount of 280, ooo]. and John/on 
ele on igen to the amount of 290, 00. They took 
2 Wo commiſſion, and there was no reaſon why they ſhould; 


ff this re-drawing? They drew for. the money of many 


xchange,—What was the determination of- the jury? 
though it was not the province of the jury, it was'a very 
ſenſible one, Drawing and re-drawing.may or may not 
be exerciſing | trade and merchandize—lIt depends on Cir= 
qcumſtances—Suppoſe'a perſon in Yorkfbire, with a large 


jor any other ſecurity, in the city of London-—He draws 
on his banker for it, and to repay him, tells the banker to 
draw on bim by bills, — Would that be drawing and re- 


of the bankrupt laws? Certainly not But take it the 


other way, that a perſon has the caſh of other er people to 
ok. I. F | the 


he troops were occaſionally i in England and 11 | 


or the advantage was equal. But what was the purpoſe 


eſtate, has occaſion for money to pay a debt on mortgage, 


drawing, ſo as to conſtitute a trading within the meaning 


ana, | 


Richardſon v. 
Bradſhaw. 
x Atk. 128. 


Was... 


houſand perſons, officers, widows, and ſoldiers together ; 
nd there was a viſible gain from thence ariſing from the 
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1 Ventr. 29- 
Con b. 182. 
7 Sic. 411, 


| What trading is nor within 


the benefit of the exchange ariſing from the remittance 


| of it; that is merchandizing, and that was the ground 


upon which the jury went, in the cafe of Wiſſon. There 
— — fault in citing caſes, than that of drawing 
general concluſions from particular premiſes. In H#//on's 
caſe it was ſaid, that drawing and re-drawing was mer- 


| chandize, It does not follow that all drawing and re- 


drawing is merchandize.. The words of the jury in 


Wiln's caſe were, that drawing and re-drawing for ſuch 


large ſums of money, is trafficking in exchange. But 


-_ , there was no re- drawing in the preſent caſe: nobody re- 


drew on the defendant, and all the drawing was to his 
loſs, and tended to his ruin. For he paid a quarter per 
cent, commiſſion, beſides intereſt on every bill he drew. 
With regard to what paſſed on the trial in Wiſſan's caſe, 
with great reſpect to Lord Chief Juſtice Lee's memory, 

I think the jury aſked him a very proper queſtion ;- whe- 
ther this drawing and re-drawing was, in point of law, 


a trading in merchandize within the ſtatutes concerning 


bankrupts? And as the note is taken, he might have 
directed them, as it is there ſaid he did. But the report 

ſays, he told them, it was a queſtion of fact, and not of 
law. With all deference to his opinion, it was a queſtion 
of law upon the fat, It may be proper to leave it to 
the jury, whether the perſon gets a profit, or remits other 
people's money; but the fact being eſtabliſhed, the reſult 
is matter of law. In Wilſon's caſe he had vaſt ſums of 
other people's money: but this caſe. is ſtripped of every 
circumſtance of that kind: merely a drawing by a per- 


fon, for the purpoſe of improving his own eſtate, and he 


pays diſcount on what he draws. Therefore there is no 
colour for ſaying he is within the en of the 


bankrupt laws. 


The having a ſhare in a ſhip, if the owner does not 
_ it, will not make a man * any more 
| than 


"4 
* 
7 


* ” 
® 2 
Mp the 5 


0 rg . 

© There can be no ſuch thing as an -6quitoble bank: 
uptcy, it muſt be a legal one; and the party muſt be a 
in his own right; for if a perſon that is a trader, 
ikes another his executor, who only diſpoſes of the 
tock of his trade, it will not make the executor a trader, 


an having a ſhare in's hackney coach or teting hore Ch ur e. 


a 


Small v. Oily: 
2 P. W. 429. _ 
Ex parte Nutt. 
1 Atk. 10a. 
Teſtator ordered 
the reſidue of 
his eſtate to be 
employed in 


e- Ind liable to a commiſſion of bankrupt; ſo where a carreins oh 

in xecutor was the repreſentative of a wine cooper, and ray wh 
4 it neceſſary to duy wines to refine the ſtock, left by al the dedes of 
ut he teſtator, it was held not to make him a trader. op RT. 


able for the debts. 


No member of the Wards of ck. 8 3 of the Eaſt 
or Engliſh Linen company; nor any perſon eir- 
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om Royal Fiſhing trade, or Guinea company; nor any 
| ' WE <mber of the London Aſſurance, or Royal Exchange, 
fs : Ir South Sea companies, ſhall be deemed ans on ac- 


dur eee 8 jo 1 


rg em SECT. w. 
of the Place fee or to which the Trade * þ* 


carried on. 


ns of | | 
very Any perſon trading to England, he native, 
per” enizen, or alien, though never reſident as a trader in 
1d he ngland, may be a bankrupt, if he occaſionally comes to 
F bs, his country and commits an act of bankruptcy. 


Accordingly where one W. Grice, a ſubject born, whe 
ved in Dublin, and traded as a merchant in Ireland, and 


's not Wot his living by bu and ſelling, b 
ying elling, but frequently came 
more into England, and bought goods there and fold them in 


"_— and became indebted to divers perſons z and 
"FM 


once 


lating Exchequer bills; nor any adventurer in the < 


. mmond at the Rolls, 1785. In Hankey v. Twogood. Mich. Term. 1785. Lord Thurs 
dw expreſſed the ſame opinion, and alſo intimated that the executor carrying on the trade with _. 
might be a bankrupt, even thougb ee TENT IO ny | 


G. 1. e. 3. 
43. 
Aether 
24 11 


19 * 
1. c. 1 
2 6. 1. c. 23. 


Alexander v. 
Vaughan. 

Cow 8. a 
Ex . 
cited Cowp. 402. 
Hitchcox'v. 
Sedgwick. 

2 Vern. 162, 
Dodſworth v. 
Anderſon. 


Raym. 37 5» 


2 Jones 141. 
142. 


ON 
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e ae 
2. Vern. 162. 
Inglis vy. Grant, 
5 Term, MY: - 
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Bird R 


Ex parte - x98 


The court reſolved that he was a bankrupt. For though 
he bought and ſold but once in England, it is not neceſ. Wi 
| fary that he do ſo; for many merchants do only buy be. 
yond. ſea, and ſell here, and others do only buy here and 


71 enn that Grice did trad: 


badbes till 1735, where he was a factor and planter, and 
tradetÞ to England by ſending goods from his or nc , 4 
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another time in Ireland, a parcel of tallow, to be delivered 


at Cheſter in England, which was done accordingly; and 
afterwards committed an act of bankruptcy in England, 


ſell beyond ſea, for it is trading that makes a man capable 


in England. 
So where a gentleman of the Tanple went 8 hams 


to Liſbon, where he turned factor, and traded to Engl 
and broke. The court held him a bankrupt by reaſon of 


-: 
7 
7 
— 
2 
- C 
* 


his trading hither and back again, which gainec 

credit bee,” > „„ 
And in a petition ex parte Smith, it appeared that John 

Aſbley went from England in 1720, and reſided in Bar. 


and receiving goods back again bought in England; and 
merchants in Englend, as a factor; and being greatly in- 


debted, came to England iu April, 1737, and committei 


an act of bankruptcy. A commiſſion iſſued. Upon i 
queſtion whether he was, within the ſtatutes of bank- 
rupts; the caſes of Sedewick v. Bird, and Dodſivorth . 
Anderſon, were cited. Lord Hardwicke ſaid, if this point 
had not been decided in Sedgwick's caſe, he ſhould have 


© doubted; but as it was there decided, he. held himſel | 


bound by that determination. 
In another caſe Lord Hardwicke ſaid, if a perſon ca 


ries on a trade in one kingdom belonging to the crown d 


Great Britain, and comes over to another, a. commiſſion 


may be taken out by a creditor, in the place where tiff 


bankrupt happens to be, as he has traded to this kingdon 
and contracted debts here. There are ſeveral inſet 


* 
- = 


| diſpoſed of goods ſent from England to Barbadues, for 1 


* o 4 . 
ON 
. TE op .*. ” * > 
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= this kind, where perſons belonging to the plantations 


abroad, and which is their ſole place of reſidence, yet 
happening to be in England, have had commiffions of 
WT bankrupt taken out againſt them here. 


And, conformably to theſe deciſions, it has been ſettled 


that where a merchant trades to England, if he commits 
an act of bankruptcy here he may be made a bankrupt. 
"Therefore in an action of treſpaſs againſt the meſſenger 
to a commiſſion, upon the trial it appe red, that Alexander 
the plaintiff, was a native of Scotland, reſided there, and 
had a great houſe of trade in Edinburgh. Beſides that 
| buſineſs, he was concerned as partner with Bell and Co. 
in a great brewery. In both characters he might be con- 
ſidered as one of the greateſt traders in Europe, and he 
traded to all parts of the world. He comes to England, 


69 


on 4. | 


Alexander v. 
Vaughan. 
Cowp. 398. | 


and being there occaſionally, i is arreſted and lies in priſon 


| two months. 

The queſtion was, whether by the Buglif ſtatutes 
c againſt bankrupts, a perſon, to come within the meaning 
und deſcription of a trader there named, muſt not be a 
WT reſident trader; that is, whether as the acts of bank- 
ruptcy muſt be local in England, the trading ſhould not 
be ſo likewiſe ? Lord Mansfield delivered the opinion of 


the court, as follows. The caſe is ſimply this. A mer- 


chant who has traded to England, but who is a native of, 
and conſtantly reſident in, a country not ſubje& to the 
Engliſb ſtatutes concerning bankrupts, comes occaſionally 
to England, is arreſted, and lies in priſon two months, 
which'is an a& of. bankruptcy. The queſtion is, whe- 


ther ſuch perſon having traded 4% England, not in Eng- 


land, is an object of the bankrupt laws? 
The circumſtance of a trader being a natural born 


ſubject or a foreigner makes no difference. The laſt 


$ {<Ction of the ſtatute 21 Fac. 1. c. 19. expreſsly declares, 
That ſtrangers as well as natural born ſubjects and deni- 
Zens, ſhall be ſubject to the bankrupt laws; and there- 
fore it puts that point out of the caſe, But it ſtill leaves 


- | EM a. 


7 
ch m. £ 4-. the queſtion, whether both natives and bareignory mu 


| he commits an act of bankruptcy. 


mike me then as it does now; for the opinion there 


themſelves. I recommended it therefore to the counſel 


| Of the Place from or to which 


not be traders in England. 

I own when the, general queſtion 1 was ſtarted at the 
trial, I felt great objections, upon principles of juſtice, to 
the idea of a foreigner occaſionally coming here, being 
ſubject to the bankrupt laws. Whoever gives credit, 

ives it upon the property a man has in the country 
where the credit is given. I was ; alſo ſtruck with the 
very inconvenient conſequences that might ariſe in dif- 
ferent parts of our dominions, if a trader might come 
over here behind the back of his creditors, hurry through 
a commiſſion, and obtain his certificate, before his cre- 
ditors abroad could even know the commiſlion had iſſued, 
On the other hand, it appeared there was a locality i in the 
deſcription of the acts of bankruptcy, and that the trader, 
whether a native or foreigner, wult be in England when 


e 


The caſe ex parte Williamſon, 1. Atk. 82. did no i 


given was not an opinion founded on any part of the 
caſe before the court. At the ſame time, I never doubt- 
ed, but many ſuch commiſſions have iſſued, and that 
many perſons: have. come from Ireland, and the planta- 
tions, on purpoſe to get commiſſions taken out againſt 


to ſearch for caſes decided upon the point. That ſeatch 
ws * made, and ſeveral authorities have been * 
uce 

I am confirmed in every objection that aroſe. in my 
mind upon 7 8 principles, by what Lord Hardwick 
ſays; but if in the year 1750, he did not think the mat- 
ter entire, I think it is not ſo now. However it may 
ſtand upon principles, I think we are bound by the au- 
thorities, The caſes of Dadſiborth v. Anderſon, and Wiſh: 
BEV v. en are . hertter ben, che ſub⸗ 
J 


the Trade muff be-carried'on. | _ 

But the moſt material authority of all, is the caſe ex Ch. III. f. 
parte Smith, in Chancery, upon the bankruptcy of one ba. n 
Aſbley, who was never reſident in England, nor had ever © 9 : 
traded in England. That caſe was ſolemnly argued be- 92 Bank, Low _ 
I fore Lord Hardwicke, and the ſeveral caſes above men- 15 

WS tioned were cited and relied on. ; The bankrupt 2 

over on purpoſe to get the commiſſion taken out agai 

nim. The opinion given by Lord Hardwicke in that 


- caſe, was much ſtronger, becauſe he had no doubt, that 
ne che commiſſion was fraudulent; and therefore he gave | 
gh his opinion both againſt his inclination, and againſt what 


> he thought the juſtice of the caſe. The words of his 
opinion are very ſtrong. “ The new laws relating to 
« bankrupts have turned the edge of commiſſions of 
W< bankrupt, from being, as they were originally, remedial 
<« to the creditors, and in the nature of puniſhments to 
( the bankrupt, whom they conſider as an offender ; to 
de the accidental occaſion of great frauds. This has 
deen the caſe here; and I will, as far as I can, prevent 
me extending them to other parts of the world. If 


ubt- . the act of bankruptcy had been committed abroad, to 
that © be ſure no commiſſion ought to go againſt him for 
nta- © that act. The affidavits ſpeak only of his trading to 
aink . England while he reſided at Barbados. If this point 


e hod not been determined in Sedgwrick's caſe, I ſhould 
© have doubted of it, but that caſe is in point, and muſt 
WW govern this. However I will ſuſpend the certificate 

till the creditors abroad have an opportunity to ſend 
* over proofs of their debts,” . 0 
This throws a different light upon the caſe ex parte 


mat. Villiamſon in the year 1750, which was 13 years after- 
may ards, and ſhews that Lord Hardwicke continued of 


he ſame opinion then, though the ſame point was dot 


e au- 

„and immediately before him at the time. Here the plaintiff 

; ſub- rraded to England, and never was a reſident trader in 
. ngland, but came hither only occaſionally, The conſe- 


Noence is, that a nonſuit muſt be entered, · 1 
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SECT IL 
What are Alls of Bankruptcy. 
Ch. IV. f. 1. ANY «of the acts of bankruptcy 1 deſcribed, 


are in themſelves equivocal, and capable of being 
lead by circumſtances; for to bring them within the 
purview and meaning of the ſtatutes, it is abſolutely ne- 


/ 


\_ 1Salk. 10. cedlary they ſhould be done to defraud and delay erediton | 


from recoyering their juſt debts. 

The better to obtain a clear, and com peblienſive view 
of the deciſions upon the ſubject of this chapter, I ſhal 
conſider ſeparately each act of bankruptcy, upon which 
| Alexanderv- any queſtion appears to have been raiſed ; premiſing that 


Vaughan. 


Cowp. 398. the ſtatutes of bankrupts are, as to the act of bankruptc) 
Ex parce Smith, and trading, confined to England, and do not extend to 


cited Cowp. 402. 
eee a ac. As done in öther dominions of che crown of Gret 


. Britain, or or. In foreign countries; and alfo that the act d 


Meggot and banEruptcy 19 75 committed after the party has quitted 


Mills. 
12 Mod. 159. 


1 L. Raym. 287. I TOs 8. Heya Hall Palm. 32 5. 8 5 


The 


- 


= 
8 eh. Iv. g. 2. 
EL, The bankrupe 8 Janie of his fours of being a- 4 , 
; I | reſted, or of his bad circumſtances, nm An; PE; 

1 net where it 1s concomitant with facts, ſuch as re- CockranvApvey 
2 moving his books, goods, &c. or wy the . 3 
. ee d Tu 
3 himſelf conteſts 9 "Rogan Ve Bailey, L > Nope $06 


i Departing the ai will not be an act of bankruptcy, 2 | 
unleſs done with a view of defrauding or delaying cre- 1 Atk. 193. 
, bur E m ger that they are i fa delay by 122, 90 

1 ſuch abſence, it will be the fame as if the I depar= 123; Good. 20. 
dure were fraudulent. 1 B. . * i 
_ Therefore one Moodier, a mercer on Ludgate Hill, 2 b eaſe, 
= who fled beyond ſea for the murder of his wife, whereby * | * 
his creditors were in fact prevented from recovering their 
= cbts, was held to have committed an act of bankruptcy. 38 
__ So in Raikes v. Pareau, which was an action for Raikes v. 
money had and received, plea the general iſſue. The Pinay. Sittings 
plaintiffs were the affignees of Hervey, and the queſtion after Trin. 
in the cauſe was, the time at which he became a bankrupt. 0 e 
—The evidence was that he left England in company 
with a young lady of about 16 years of age, wWwho, as 
Hervey was a married man, refuſed to live with him as 
à miſtreſs, unleſs he took her abroad. The defendant, 
who was a relation of the lady, and a creditor of the 
bankrupt, followed them to Holland, and there obtained 
from him the bill for the amount of which this action 
was brought. The counſel for the defendants contended, 
that the ſole motive of the bankrupt's leaving England 
was to effect his defign upon the lady, and that the de- 
| fendant followed them, not for the purpoſe of obtaining 

the bill, but of bringing back the lady. x 

Mr. Juſtice Buller—lf it were neceſſary to ſay whe- 
ther the bankrupt left the kingdom to delay his creditors, 
L think no great doubt can be entertained of it. The 
evidence of his clerk as to the bad ſituation of his affairs, 
and the bills which he was to have paid on the ſubſe- 


\ Gay, 2 evince his intention, But this point 
| — 1 


The 


74 


Ch. IV. ſ. 1. 


Same paint, 
5 Vernon v. 


Qpat ate das of Baikruptey: 
it is now unneceſſary to decide, for it has been ſettled in 
Woodier's caſe, that if a man goes abroad, though not 


with the intention of delaying his creditors, and in fact 
they are delayed, it is an act of bankruptcy. I do not 
know that this caſe has ever been over- ruled. It id in 
general of more importance that the law ſhould be ſet- 


tled, than what the law is. IF I were now to lay down 


1 Com. Digg. 
821. 


Hawkes v. 
Saun zers. 


Trin. 2 G. . 
B. R. ST 


the law for the firſt time, I do not know that I ſhould 
do it in this manner. But here I am 9 7 1 to cor 
to decided authority. 
The jury found a verdict for the olaintiffs. | 
Aut a trader going abroad, to avoid performing a duty, 
will not therefore be a bankrupt, as if it be to avoid an 
arreſt upon an excommuntcato capiendo, or the ſervice of 


proceſs to inforce a decree in Chancery, unleſs it be 2 J 
deeree for the payment of money; but if creditors, by 


ſuch abſence are delayed and defrauded, it then becomes 


an act of bankruptey, according to the ift of 


Moudier s caſe, ſupported by thoſe above cited, 
Beginning to keep houſe, or otherwiſe to abſent himſelf 
Denial to a creditor is not itſelf. an act of bankruptcy, 
but is prima atis evidence of keeping houſe. But as 
the ſtatute requires it to be with an intent to delay or 


| defraud creditors, the mere denial is therefore capable of 


being explained by circumſtances, ſuch as ſickneſs, com- 
pany, buſineſs, or even the lateneſs of the hour. Neither 


will an order by the debtor to his ſervant to deny him to 


creditors be ſufficient without an actual denial. For 
where a trader gave orders to his fervant to deny him to 
creditors on the 26th of May, but was not actually denied 
to a creditor till the 28th, the court held the actual denial, 
and not the order to _ ewas the — of bank - 


ruptcy.. 
Any keeping houſe for the bh of Aden a cre- 
ditor, even for a very ſhort time, will be an act of bank- 


I 9 5 x 
| : | Thus 
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. cumſtances, on the evening of the 7th of January, 1786, 
n epreſſed his concern to his clerk, and his fears that he 
I ſhould not be able to anſwer a bill which would become 


5 him. In fact, that bill- holder did call the next i 
WE before nine o'clock, and preſented a bill for payment, 


an | 
of when the clerk gave him the anſwer as he was directed, 
Ss that his maſter was not at home. Afterwards, however, 


| F in the courſe of that day, Falch appeared in public, and 
having procured ſome money from a friend whom he met, 


oed for the plaintiffs, inaſmuch as the act of bank- 


N ruptcy was compleat by the denial of a creditor with in- 


ent to delay him, notwithſtanding ſeveral of the jury, 
which was a ſpecial one, ſuggeſted to him at the time, 
that by the practice of merchants in the city of London, 


” the payer of a bill has the. whole of the day on which it 
8 becomes due till five o'clock to pay it in. However, 
8 upon the judge's repeating to them his opinion upon the 
Por point of law, they found their verdict accordingly. 1 

SY Aſhburſt, J.— I have always underſtood the general 
ied rule to be, that where a trader commits an unequivocal 
al act of bankruptcy, nothing that paſſes afterwards can 


nk- - . ; | 

equivocal, there it may be explained by ſubſequent acts, 
_ as by the bankrupt”s afterwards appearing in public, or 
nk- be like: Then the only queſtion. here is, whether the 


act at the time it was done was a clear unequivocal act 
of bankruptcy ? From the facts which have been ated, 
„ | it 


5 payable the next day, and deſired him to come earlier 
an uſual the next morning, and be in the way; in caſe 
be holder of that bill ſhould enquire for him, to deny 


e bent for the bill and paid it before five o'clock on that 
day. The learned judge directed the jury to find their 


explain it away. Where indeed the act done is in itſelf 


. 


1 „ 
y | Thus upon a rule to ſhew y cauſe why a new trial Ch. W. t 1. 
Would not be granted, it appeared that at the trial tb 
ay queſtion that aroſe was concerning the act of bank- Colkett v. | 
1 | 2 . reeman. ' 

WW uptcy alledged to have been committed by Falch, as ta Term. Rep · 

ich the facts were as ſollow: Falch being in bad cir- 59 | 


[ 


76 


Ch, IV. . 


* 


ruptey, and whatever might happen afterwards could not 


exchange diſcharge it before five o clock, on the da 7 when 


it becomes d due, that will be 
in order to prevent a proteſt/ but that is not the queſtion 


1 caſe, although I myſelf entertained no doubt upon the 1 


it appears that the bankrupt could only order himſelf to 
be denied with a view to delay his creditors; for he him. 
ſelf thought that his circumſtances were in a deſperate 
ſituation at that time, and that he ſhould not be able to 
fulfil his engagements, and directed his clerk to deny him 
When the bill holder called, which was accordingly done 
early the next morning. This was a clear act of bank. 


alter the caſe, It is true, that if the payer of a bill q 1 


ſufficient payment in law, | y 


| here; what we are now to conſider is, whether the de. 
nial to a creditor, with a view to delay him, was a com- 
. plete act of bankruptcy at the time? I am of opinion 
that it was, and I believe that this has been ſo held in 
ſeveral caſes, ; 

Buller, J.—On account of a doubt ſtarted at the. oy 3 
by ſome of the jury, which was a very reſpectable one, 1M 
was deſirous of taking the opinion of the court upon this 


ſubject. But if the reſt of the court are now clear that 
the law laid down by me was right, it will only be 
putting the parties to further and unneceſſary expence to 
grant a rule to ſhew cauſe. It appeared at the trial, that 
the bankrupt had given himſelf up as a Joſt man thei 
night before the morning on which the denial was proved; 
he was then in deſperate circumſtances, he had beet 
getting money for ſome time before, in a manner not 
altogether to his credit, by buying goods of perſons fot 
the purpoſe of turning them into money, who were after- 
wards obliged to come in as creditors under the com- 
mittion ; ſuch was his general fituation when the denial 
took place. The jury doubted whether that denial wi 
an act of bankruptcy, becauſe the bill upon which the 
demand aroſe was paid before five o'clock on that ſam? 
6 due, and they deſired to know 
. wWuhethel 


e 


 - UWhat are Aas of Bankruptey; 77 
eder in point of law the bankrupt had not the whole Cb. . 6, 

oy them, with reſpe& to the time which the payer of a 

vin was allowed to diſcharge it in on the day on which it 

ne due, was a good one; but that they were mik. 

WE taken in the application of that rule to the preſent in- 

= tance. That where the queſtion wa laches of | 

ca holder would diſcharge the indorſer, there the former 
WE whi 


- 


of — II AY !. ðͤ v 7! 9s, = 75 67 8G 
— the bill became due: but that was With à different 


biw. Here the caſe turned ön a different queffion, 


I = whether a denial of a creditor, with a view to delay him, 


though but for an hour, was not an act of bankruptcy ? 
For though the words of the act 13 Elix. c. 7. are «begin 


s keep bouſe,” yet. on the conſtruction of them it bas 
us been held that a denial to a creditor, with a view 


to delay him, was an act of bankruptcy. ' And I told the 
jury, that if they were ſatisfied that the bankrupt denied 


my himſelf at nine in the morning, with a view to delay his 
this Wl creditor, that was in itſelf a clear act of bankruptcy, and 
| the his afterwards appearing in public on that day, and pay- 
5 ing the bill before five o'clock in the evening, could not 
„ buge that act once committed. A clear act of bank- 
7 ruptcy can in no caſe be explained. At the trial of this 
Ce {0 = cauſe, a gentleman at the bar mentioned a caſe which had 
„ca come before Lord Manfield a few years ago, the cir- 
n we cumſtances of which were theſe ; a bill having become 
oved; due, and the drawer being preſſed for payment, deſired 
been the holder to call upon him the next morning at a friend's 
eh houſe in Bridge-/treet, and he would pay him; the holder 
we . went accordingly, and was denied at the drawer's requeſt. 
te Upon being aſked, by his friend, if he was aware that he 
_—_ had been committing an act of bankruptcy, he anſwered 
with ſurpriſe- in the negative, and ſaid, that he did not 
jal 2 mean to do ſo, and went afterwards and paid the bill; 
_—_ Lord Mansfield, in his directions to the jury told them, 
fre | that if they were ſatisfied that the denial had been with a 
rages | | View 


cr. v. ta. 


view to delay chs creditor at this Hm” it was in aft of 
bankruptcy, and if fo, it could not be purged by paying 


| the bill afterwards, The term of « purging an a of 


bankruptcy” is frequently perverted, and that has often 


© been complained of by Lord Mansfield, who has on fe- 


Dickenſon 
v. Foord. 
Barnes 160. 


HFall's cafe, 
2 Stra. 309. 


Pl. 14. 


veral occaſions taken the opportunity of declaring, that 
it can only mean, that if the act done be in itſelf equi. 


vocal, other circumſtances may be called in to explain i it; 


but if the act be a clear unequivocal act of bankruptcy, it WM 


cannot be purged or explained away by Fg Cir. 
cumſtances, 


Graſs, J.--It ſeerns tome that the dire uon of the learnei (WG 
judge were perfectly right, for the only queſtion was, Will 


whether the denial was with a view to delay the creditor! 


That was the province of the Jury to determine, and they 
have found by their verdi& that it was; and in my opinion 


they have judged right. The direction therefore being 


right in point of fact, it would be a loſs of time and an 1 
unneceſſary increaſe of expence to "= even a rule to 


ſhew cauſe. 
Upon a queſtion, whether a — who, after having 


been arreſted, kept at home, and declared he did fo to : 


avoid the conſequence of a former arreſt, had by this 
conduct committed an act of bankruptcy, the court of 
Common Pleas was of opinion, that he had. And in 4 
ſtill later cafe it was held, that a trader leaving his houſe 
to avoid being arreſted on a particular day to gain the 
term, and then offering bail, was an act of bankruptcy. 
A general denial will not be ſufficient, but it muſt be 


a denial to a creditor who has a debt at that time due; 


for if he is only a creditor by a note payable at a future 
day, a denial to him will be no a& of bankruptcy; the 


ſtatute requires a keeping houſe to defeat or delay credi- 


behalf of a creditor to demand a debt, will not be 9 


tors of their debts, which cannot be where the creditor 
has no debt due to demand. 
It has been held that a denial to a ale ela 


the ſtatute. 


1 


_— 1 in an | aftivn of troverʒ brought by the Oh w. Ln 
7 = Agnes of a. bankrupt for a parcel of goods taken in = 1 
61 Execution, Lord Camden was of opinion, that in point of — _ 
1 We vidence, the action could not be ſupported unleſs the 8. A. 176 f. 
„ Plaintiff proved, that the perſon to whom the bankrupt had 2 
een denied antecedently to the execution, was a ereditor, 
2 ny he ſaid being denied to a perſon who came'in behalf 
t: 9 bf the creditor was not ſufficient, and this, though it ap- 
t earcd, and was given in evidence, that the bankrupt had 
ir een denied to many creditors afterwards, and n 

to be denied daily till the commiſſion iſſued. Aber ys; 5, 
ied But it is certain, that in practice, a denial to the * Bramley v. 
2 f a holder of a bill of exchange or promiſſory note is Mundes, infra. 
\r? onſidered as ſuch an evidence of keeping houſe, as to 
hey anke it an act of bankruptcy. Thus in the caſe before Colkett and 
ion ited of Cultett v. Freeman, it appears, from the follows. r __— 
ing ne note on which I can depend, that the denial was to Freeman and 
ee holder's clerk, and no objection was taken . * Ale. Sittings 
to ircumſtance. | after Trinity 
The plaintiffs in an aQton of trover claimed ps ai Laing Yo 
ing bay ing been afligned to the defendant by the bankrupt, on motion for a 
to era a TecTet act of bankruptcy committed on the gth of ae trial. 


; fanuary. | A bill drawn upon the bankrupt became due 
hat day. He had been the preceding evening endeavour- 


ins Ing to raiſe money to pay it, but without ſucceſs; when 
ouls e ſaw the clerk of the holder coming in the morning, he 
a the Wc fired to be denied; and the clerk was accordingly told 


it the bankrupt was not at home. The bankrupt af 


-4 be r went out and got money ſuſſicient to diſcharge 
due; ie bill, which he ſent to the holder before 5 o'clock in 
ature he evening, ſo that the bill could not be noted, 

z the W Buller, J. told the jury that a denial, with intent to de- 
redi- WF) creditors, was an act of bankruptcy, that in this caſe 
-ditor e denial was undoubted, and the only queſtion was with 


eſpect to the intention. That if they were of opinion, 
hat the bankrupt, at the time of the denial, meant to 
clay the holder of the bill, the ſubſequent payment would 

not 


Ch. W. . 
96g 6g 


- 2 Black. Rep. 
To 75 
Bamford v. 
Baron, cited 
2 Term. Rep. 


94+ 
5 v. Bir beck, 
cited 2 Term. 
Rep. 595+ 
Roberts v. 
Teiſdalde. 


„ e . 
would be to render the intention leſs certain. 

Mr. Peters, one of the ſpecial jury, expreſſed ſome doubts 
to the judge, and faid the circumſtance of the bankrupt 
going out immediately after the denial, in ſearch of mo- 
ney, very much inclined him to think that this was not 
an act of bankruptcy. 

Buller, J. ſaid, that if, at the time f the 4 TP 
was any intention to delay, it could not be purged away 


by any ſubſequent act, and all inconvenience might have 3 


been prevented by the bankrupt having ſeen the clerk, 


and telling him he was going in ſearch of money to pay | ; 
the bill. A verdi& was found for the plaintiffs. ; 


It frequently happens that traders in declining circum. 
ſtances call their creditors together to inſpect their affairs, 
and determine whether a commiſſion ſhall iſſue againſt 


them or not, and, if thought adviſable, it is uſual for the i 
trader to deny himſelf to a creditor for the purpoſe of 3 | 


making an act of bankruptcy. However it was formerly 


doubtful how far ſuch concerted denial would be an att 


of bankruptcy affect the intereſt of third perſons, The 
ſſtatute requires a with an intentto delay or defraud Wi 


the creditor, but it is clear that a denial by agreement 


cannot be ſaid to be with either of thoſe intents, and Lori 
Hooper v. Smith Mansfield in Hooper v. Smith obſerved, he much doubted 
how far ſuch an act of bankruptcy committed by conſent 
and agreement is valid, with reſpect to a third perſon not 
privy to ſuch agreement; certainly, ſaid his Lordſhip, the BR 
bankrupt himſelf, and all thoſe who come in under the | 


commiſſion, are concluded to ſay any ching againſt it. 
But the relation of a commiſſion of bankrupt to the time 
of committing the act, though uſeful to prevent frauds, 


222 4 — is ſufficiently hard already upon private perſons, and ought 


20. N. 7 N. P. 107. 


not to be extended further. An act of bankruptcy, in 
the eye of the law, is conſidered as a crime; but whefk 


is the crime of denying n to another, by PI 
conſent and agreement ? 


* 46 * And 


char are das of Bankruprey. = 
And this point has been variouſſy determined at Nij — IV. ſ. 2. 
Prius, for Mr. Juſtice Fofter held, that the bankrupt's II. 
1 = being denied to the plaintiff's clerk (who was ſent to de- a | 
wand money in conſequence of an *Sreement made at a Bull. N. P. 3g. 
A | meeting of the creditors two hours before, at which the 
Ef| bankrupt and the plaintiff both were) was ſufficient. 2 
= But Lee Chief Juſtice ruled that a denial by agree- 3 v. Halbe 
ment was no act of bankruptcy, and ſo the law ſeems to 4 | 


: nte, 1 
be ſ now ſettled; accordingly in an action of Trover for Cawley and an- 


; A F . other v. Hop- 
ave goods taken in execution, the queſtion was as to the time Kins London 
rk, of committing the act of bankruptcy, Buller Juſtice, who Sittings after 
Pay tried the cauſe, held, that if a man 1 


. Mich. Term, 
cagues with ſome of 178 5. 
his creditors, and keeps houſe with intent to commit an — houſe 
act of bankruptcy, and is accordi 


ngly denied to one of to a creditor is 
and not a good act of dot an act of 


nt bankruptcy. But if the creditor callins be not a party t — ne” 
the nor acquainted with fach agreement, it ET not operate 3 T. Rep. 575. 
0e his diladvantage, and the denial will be good evidence 
ryan TT oFbantru ptcy, | e 

at eparimg from his awelling -houſe, may become an act 1 Salk. 11995 
"he 1 of bankruptcy or not, according to the motive by which Burr. 484. 
ud the party is impelled; if it be done with a view of de- 
ent WE frauding his Creditors, or even delaying them, and NS paws cafe. 

ord BR abſence but for a ſingle day, it will be an act of bank- 2 Stra. 809. 
tol ruptCy, and his very abſenting himſelf is ſufficient prim PhillipsandPeck 
ent BR /acie evidence of an intention to defraud or delay his ere. v. Sheriff of | 
not WW ditors, but it muſt be a voluntary abſenting, and not- by Pcs 
the BN means of an arreſt. And as keeping houſe to avoid per- on C.J. C. P. 
the forming a duty will not be an act of bankruptcy, fo nei- n 5 

it ther will the departing from his dwelling-houſe on the 

me occaſion; 


Li Fade 
for it is the abſenting to avoid the payment Atk. 296, 


ExparteLj 
| delivering of Ad. __ 
00ds, is not an act of bankruptcy 3 but, on the other — 
hand, abſconding to avoid ag attachment for non-pay- T1 


ment 


32 What are Aus of Bankruptcp, 


Ch. W. f.'1. ment of money in purſuance of an award is within the 
| ſtatute, 
Com. Dis, $24 Cuffering himſelf to be outlawed. An outlawry in 
2 Sid. 69. 114. Ireland does not make one a bankrupt, but in the county 
mm palatine of Durham it does. However, an outlawry does 
Stone 124+» 


Billing. 94. not appear to be an act of bankruptcy, unleſs it be ſut- 
Got 33  feredwithan intent to defraud creditors. 
Bludwortbz. Lord Chief Baron Comyns adds, that if the outlawry be 
LAST» A reverſed before the commiſſion iſſues, or for default of i 
| | proclamations after the commiſſion, it ſhall not be an a« 
of bankruptcy. But this opinion is ſupported by the 
reſpectability of that author alone; he quotes no autho- i 
rity, and therefore it may be reaſonably doubted whether 
ſuch poſitions can be conſidered as law; for if the out- 
lawry were originally fraudulently ſuffered, and intended 
to defeat or delay creditors, it ſhauld ſeem that no ſubſe- 
quent event would be ſufficient to clear,the fraud, or pre- 
vent the effect of the bankrupt laws. 
Billing. 95. Yeilaing himſelf to priſen, is to be intended a voluntan ll 
Dood a5. yielding for debt; and if a perſon capable of paying will, 
notwithſtanding, from fraudulent motives, voluntarily go Y 
| to priſon, it is an act of bankruptcy, Y 
| Exparte Burton B. was arreſted for 281. and though he had money 
and Bank. 62. ſufficient to pay the debt, yet choſe rather to go to priſon, 
in order, as he declared, to force his creditors to come 
to a compoſition. The Lord Chancellor faid, this 
is an act of bankruptcy within 1 Fac. 1. though without 
ſuch intent, yielding himſelf to priſon was no act of bank- 
ruptcy, unleſs he lay there two months; otherwiſe where 
the party procures himſelf to be arreſted on a ſham debt, 
for that by the ſtatute of ane is immediately an at 
of bankruptcy. 
PM-aillingiy er frautulenty procuring his 8 to be at- 
2 Black. Com. tached or ſequeſtered, which is a plain and direct endeavour 
N j to diſappoint his creditors of their ſecurity. But an at- 
tachment out of a court for default or laches is not an ad 
of reyes ; nor if A. has a oa impropriate, and 
the 


Thar ate Aas of Bankruptcy. 


1 the tithes are ſequeſtered for not repairing the chancel, 
ein he thereby become 2 bankrupt. The attachment 


oeere meant, and which the legiſlature had in view, is that 


ort of attachment by which ſuits are commenced, as in 
London and other towns where that ſpecies of proceſs is 
| uſed ; therefore a fraudulent judgment and execution ſued 
eereupon, was held not to be procuring: goods to be at- 
t:ched within the words of this ac. : 
Maling any fraudulent grant or conveyance of his lands 
ud tenements, goods or chattels. A fraudulent grant, 
Wo come within the meaning of this ſtatute, muſt be by 


no act of bankruptcy in itſelf : but being a ſcheme con- 
erted at the eve of a bankrupcy, to cheat innocent per- 
ons, in order to ſecure particular creditors, is ſuch a 
raud as ſhall render the ſale void. | | 
A trader, before he becomes a bankrupt, may prefer 
dne creditor to another, and may pay him his debt, or 


ay aſſign part of his effects; but a preference of one 
reditor to the reſt, by conveying by deed all his effects to 
im, 15 a fraud upon the whole bankrupt law; and an act 
ff bankruptcy, | | 1 | 
Whether a tranſaction be fair or fraudulent is often a 
queſtion of law, it is the judgment of law upon facts and 
Yrtents; but valid tranſactions as between the parties may 
e fraudulent by reaſon of covin, colluſion, or confederacy 
0 injure third perſons. . $205 

Therefore when trader by deed transferred and aſſigned 
II his eſtate and intereſt in certain premiſes, and alſo all 
is ſtock uſed and employed in the ſeveral trades he car- 
ied on, and all his changeable ſtock, debts, c. to one 
De Mattos, for the purpoſe of ſecuring him the re- pay- 
ment of money he ſhould advance; at the ſame time con- 


„.... ; ; 
war nung himſelf in poſſeſſion of every thing conveyed by 
wal he deed,” having nothing of value but what was com- 
85 © prized therein, | 


G2 . 


4 eed; therefore a fraudulent ſale of goods, not by deed, 


ay make him a mortgage, with poſſeſſion delivered, or 


33 
ch. IV. ſ. 2. 
. 


Clavey v. Haley. 
Cowp. 427» 


Harman v. 
Spoti ſ wood. 
infra. 


See ex parte 
Scudamore 
5 Vez. Jun. 85. 
ut liberty was 
given to bring 
an action. 
1 Burr. 674. 


2 Burr. 8276 


Worſely v. 
De Mattos. 
1 Burr. 467 


$4 


Ch. IV. f. 1. 


though by way of ſecurity and for valuable conſideration, 
to have committed an act of bankruptcy. 


Wilton v. Day. 
2 Burr. 327, 


the world to ſecure: money really due to him, and which 


- inveſts his own clerk with the management of his effect, 


Butcher v. Eaſto, 
Dougl. 282. 


dating the ſum. No poſſeſſion was delivered, but a let- 


goods continued in Lawſon's houſe, No notice was 


and ſoon after abſconded. 


pat are Aas of Banbrupten. Y 
He was held by this conveyance of all his ſubſtance, 3 1 


So in the caſe of Milſon v. Day, ak j $a: : 
| trader being indebted to Wilſon, and finding he could not 
tand his ground, aſſigned to-1/3/ſor every thing he had in WM 


he was liable to pay on Lawſon's account without liqui. 


ter of attorney was given to one Betham, (who was clerk 
to Lawſon) to collect, receive, diſpoſe, Sc. But the 


given to the debtors of Lawſon, till Lawſon went off, 
which was in a few days after. The court obſerved that 


this deed was made to prefer Wilſon to the bankrupts 


other creditors. That it aſſigns all his property, and f 


inſtead of the commiſſioners. And they held him to {iy 
bert the moment he executed the deed. | | 
In ancther caſe, a trader being arreſted for debt, deſir 3 
the bailiff to convey him to Zafts's,. a creditor, whon 
he requeſted to bail him Eaſto refuſed But the trader 
propoſing to execute to him a bill of ſale of all his effeds 
for the debt for which he was arreſted, and alſo for li 
debts to him, he conſented to give a bond payable 2 
the return of the writ, which the ſheriff's officer ac- 
cepted. On the fame evening the trader executed a bil 
of ſale of all his goods and effects whatſoever ta EA 
with power to enter and fell the fame, The next dy 
Eaſo was put into poſſeſſion of the effects. The fant 
day he committed an act of bankruptcy by keeping nol 


Lord Adorafield; fond this was a ranger caſe. than ay 
of the former. The bill of ſale was a fraud on all the 
bankrupt laws. It was a conyeyance 90/0806 9's 
be world. Wannen (this man 0 carzy nw ſrems 

; e mak: 


pat are Aas of Bankruptep. 95 


buſineſs after the bill of fale had d ſwept away all wind Ch, . 6-3 
and effects? | Ap — 6 
This conveyance was 5 therefore held to be fraudulent, | 
end an act of bankruptcy. 
9 Nor will the caſe be different if the afignment i is links 
to indemnify a ſurety, for the inconvenience and miſchief 
Waring from an undue preference is the ſame ; therefore 
na late caſe, where it appeared that the bankrupt hal 
porrowed of Mr. Bartlom a ſum of money, for the pay- Haſſel v. 
ment of which the defendant became ſurety in a bond, 1 0. 
gte ſurety was never called upon for payment till after the 3. 1784. 
ovankruptey. The bankrupt conveyed to the defendang 
for 500 years) a copyhold eſtate; and all his ſtock in 
trade, and all his perſonal eſtate whatſoever and where- 
f ſoever, and a nominal poſſeſſion was given by delivery of 
ſilver ſpoon. There was a proviſo in the deed, that 
11] the defendant was nt re he ene not an __ | 
poſſeſſion. e 
Lord Mansfield fad, "hs 67 difficulty was to find a 
doubt after all the caſes that had been decided. It has 
been ſaid over and over again, that when a man conveys 
Wall his ſtock in trade, it is an act of bankruptcy, for it 
Wdeftroys his capacity of trading. He cannot afterwards 
ſell any thing, for all belongs to another man. Another 
reaſon is, that it prevents creditors from recovering or 
debts. | 
And though it may he faid this conveyance is wich 
he ſtatute of Eliz. KF fraudulent, and will not therefore 
have effect, yet if it is ſo, it is an act of bankruptcy; for 
very fraudulent deed is an act of bankruptcy. His Lord- 
chip added, that this aſſignment not being to ſecure: a 
preſent debt made no difference, it was to give à pre- 
terence to the ſurety when he became a creditor. 
He further obſerved, there was nothing ſtated in the 
caſe that ſnews the ſurety knew of the aſſignment; it 
ſeems as if the bankrupt had applied to his attorney to 
make this conyeyange, who went too far and conveyed 
G3 all; 
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Gayner's Caſc, 
x Burr. 477. 


Kettle and 
others, aſſignees 
of Ewing v. 
Hammond, 
Sittings after 
Hilary Term, 
7 Geo. 3. 


But thoſe who 
execute the deed 
cannot ſet it 


provided for ever ſince the act of 21 J. 1. c. 19. there. 
fore when a bankrupt by deed conveys all his effects to 


aſſignment of all his effects, goods, ſtock in trade, and 
- book debts, (except houſhold goods, watches, wg bill 
of exchange, inland bills, promiſſory notes, and caſh 
then by him) to truſtees in truſt to pay themſelves ani 


another, wherein the truſtees: were to pay themſelves; i 
and all the eredicors mentioned in,a ſchedule (in which i 


or advantage under that aſſignment. 


an action of trover againſt the ſheriff who had levied ar 


What are Aas of Banbrupttp. 


all; if he had conveyed only the copyhold, eee at 
the requeſt of the ſurety, it would have been good. 

An equal diſtribution among ereditors who aq 
give a general perſonal credit to the bankrupt, is anxiouſly 


truſtees to pay all but one creditor, it is fraudulent and I 
an act of bankruptey. For where a trader made a il 


all the reſt of his creditors, except Foord. But the trul. 
tees declining to act under this aſſignment, he executed 


ſchedule Foord was not included) and in this ſecond aflign. 
ment a large parcel of ginger, as ; well as the bg above- 
mentioned, were excepted.” VVV : 

Lord - Hardwicke was py that- the executing th: 
deed was an act of bankruptcy, whereupon the en m A 
mentioned in the ſchedule conſented to waive 115 benet Ml 


An even an aſſignment of all a trader's effects for the 
benefit of all the creditors, has been held an act of bank- 
ruptcy, unleſs they all affent to the deed; accordingly i 


execution at the ſuit of one Lee, under 2 warrant of attor: 
ney given him by the bankrupt. To prove an act d 
bankruptcy, prior to the execution, the-plaintiff?s coun- 
ſel relied on an aſſignment made by the banktupt of al 
his effects ro two of his creditors in truſt for themlelve 


and the reſt, in conſequence of a propoſition made by th! Bl val 
bankrupt at a meeting of his creditors and accepted / iel 
them. Lord Mansfield held ſuch deed to be an 28 U 277 
bankruptcy as a fraud on the bankrupt laws, unleſs ever and 


creditor had concurred, And the plaintiff had a verdict. 2 
; But ay As 


1 


What are Acts of Bankruptcy, 


effects, or ſo much of his his ſtock in trade, as to diſable 


5 nim from being a trader, er all his houſhold goods, although B 


| 1 for the payment of all his creditors, is itſelf an act of 
bankruptcy; a conveyance of part is very different; 
mat may be public, fair, and honeſt. As a trader may 
een, ſo he may opeuly transfer many kinds of property by 
= way of fecurity. What aſſignment of part will or will 
not be fraudulent, muſt depend upon the particular cir- 
7 | cumſtances of the caſe ; but a colourable exception of a 
3 | ſmall part of his eſtate or effects will not prevent the deed 
veing declared fraudulent, for the law will never ſuffer an 
WF evaſion to prevail to take a caſe out of the general rule, 
which is ſo eſſential to juſtice. Therefore in Gayner's 
caſe, the exception in the deed of his houſhold goods, 
watches, plate, bills of exchange, inland bills, promiſſory 


was conſidered as colourable, and not ſuffered to prevail. 
The intention of the deed was fraudulent in giving an 
undue and illegal preference ; and therefore could not we 
ſubſtantiated by ſuch an exception. | 
So where John Appleford (on the 5th of Decenber 
1769) in conſideration of 300 /. afligned to the plaintiff 
Law, two leaſehold meſſuages, and all his ſtock in trade, 
by way of mortgage for 300 J. and intereſt; but his 
houſhold goods and debts (which were very trifling) were 
not included in this aſſignment. The 300 l. was not paid 
at the day, ſo that the mortgage became abſolute. | 
= Onthe gth of Aug 1771, the ſaid Appleford, i in con- 
ſideration of the faid 300 J. and 40 l. more, bargained and 


gage for the ſaid 340 J. But his debts (which were of no 


included in this bill of ſale. On the 17th of September 
1771, a commiſſion of bankrupt iſſued againſt Applefora, 
and his goods and ſtock in trade were ſeized under the 
ſaid commiſſion ; and the plaintiff permitted them to be 
ſeized and ſold, 

G4  Appleford 


But though a conFeyan ce by deed of all a bankrupt” $-% 


ſoldall his houlhold goods to the ſaid Law, by way of mort- 


Ch.IV..L. 5; 


CP | | 
up as an act of 
ankruptcy, 
Bamfordv.Baron 
cited Term 
Rep. 594. 
Hooper v. Smith, 
1 Black, Rep. 
441. | 
Harman v. 
Ficher. 7 
Cowp. 12 

1 Burr. pe. | 
Ex parte Scuda- 
more 3 Vea. 
Jun. 85. 


Gayner's Caſe, 
1 Burr, 477 


notes, and caſh then by him, and a large parcel of ginger, 


1 Shlhons, 


2 Black. Rep. 
996. 


9 value when the commiſſion afterwards iſſued) were not 


88 . What are aas of Baubrupten. 
Ch. I. . 1. Apple gerd, till a ſhort time before the common iſſued, 
ee ae xa carried on his trade with credit. 
8 The court ſaid, this deed created an infolveney i in the 
trader. It is aſfignment of all his ſtock. in trade, without 
which, he can carry on no buſineſs. It is of all his ſub. 
ſtance, except his houſhold goods and debts, which alone 
were inſufficient to diſcharge his incumbrances ; and there- 
fore made him inſolvent. And if the deed be in itſelf an 


act of bankruptcy, the mortgage of the houſes in the ſame 
deed 1 is equally void and fraudulent. 


Compton * And in another caſe, a trader finding his circumſtance 0 
ap mba, Rep, On the decline, but willing to give a preference to ſome Wl 
262. favourite creditors, made an inventory of all his goods and 


ſtock in trade (ſome few particulars excepted, tothe amount 
of about 100 J.) and at midnight made a bill of ſale of 
them, i in truſt to pay thoſe creditors their full debts, lea 
ing debts to the amount of 900J. unprovided for. Next 
morning he abſconded, and a commiſſion of bankrupt 
was afterwards taken out. 

Lord Mansfield, at Niſi Prius, ruled this to be an 4 
of bankruptcy. He told the jury the deed created an in- 
ſolvency. The aſſignor muſt go off the next morning; 
elſe his poſſeſſion will be colourable, The intereſt ch 
is omitted in the aſſignment, is too minute to make a 
difference. The affignor has given up all his power oi 
trading for the future, His very ſign and ſign- iron make 
part of the goods aſſigned. And another ſtrong badge of 
fraud is the ſuſpicious hour at which the tranſaction i; 
done; being only twelve hours before he actually went 

off. He was therefore clearly of olan the deed, was 
| fraudulent and void, 

x Burr. 484. An alignment by decd of part of a trader” s effeds 
will be good, if made bond fid:, and poſſeſſion delivered; i 
and indeed the not delivering poſſeſſion being only evi- 
dence of fraud, may be explained by circumſtances. - 

| Jacoby Shep- Teigb, a Turiey merchant, by deed dated 8th June 1700, 
ſold and conveyed particular $0999, in the hands of his WW »:: 

3 Burr, 478. factors 
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factors, to Snelling in truſt to ſatisfy, in the firſt place, 
a debt of 1, 500 J. due to Snelling himſelf; and then a debt 
1,551 J. and intereſt, due to Morley; and out of the 
eeſidue to pay ſuch of the bankrupt's ereditors, as he, 
ich 1Morlcy's conſent, ſhould direct. 
_ And, if there ſhould be any ſurplus after the ſaid Snel- 
„es and Morley s debts were paid, and ſuch ſums for 
nich they were bail or ſecurity for the ſaid bankrupt, the 
came was to be paid to the faid bankrupt. The truſts of 
Ai this deed were RY and openly carried into ex- 
ccution. 
| Upon a trial, the j jury found he became a bankrupt on 
the 11th of February 1709. Lord Mansfield, obſerving 
upon this caſe in that of Worſeley v. Demattos, ſays, there 


ulent upon the trial. It was executed on the 8th of June, 


ion. The act of bankruptcy was not till the February 
following, and no ſuggeſtion that in June Leigh thought 
of committing an act of bankruptcy. 

So the aſſignment of ſeveral debts mentioned in a ſche- 


19; 3 dule annexed to the aſſignment to indemnify the ſureties 
ich of the aſſignor was held good, he not becoming a bank- 
e a rupt till a month afterwards, and at the time not having 


his bankruptcy in contemplation. + 

But an aſſignment by deed of only part of a trader's 
effects to a fair creditor, will, notwithſtanding, if done 
in contemplation of bankruptcy, itſelf become the very 
act, There is indeed a caſe which appears to contradict 
this poſition. Where Norcotts, who were goldſmiths, 
after ſhutting up their ſhop, being indebted to ſeveral 


eds perſons much beyond what they were able to pay; in 
red; {contemplation of bankruptcy, and to give a preference in 


payment to the plaintiff Small (who, upon a preſſing 
occaſion, transferred to them 500 l. South Sea ſtock, upon 


Sruth Sea —_ in a week or ten Py at fartheſt, and 
| | gir ing 


may be many reaſons, why the deed was not found frau- 


of ſpecific goods, and was immediately carried into execu- 


their engaging to transfer to him the like ſum in the 
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b giving a a note ki that purpoſe) on the os of September 
1720, made an aſſignment of their ſhare in a wine part. 
nerſhip with Oudley, amounting to 300 J. carried op 
ſolely in his name (in which they had two thirds, and 
Oudley one third) as a ſecurity for transferring 500 l. Sou 
Sea ſtock, and reciting the truth of the caſe. 

They, at the ſame time, aſſigned two leaſehold eſtate; 
to Small, for the ſame purpoſe. 

This alignment was made without the privity of the 
plaintiff Small, Norcotts never opened their ſhop again, - 
but the very next op after making this a HR wer: 

96. | ; 


2 


ode 
1 8 


| 1 L 

The Maſter of the Rolls ſaid this agent was go 
and eſtabliſhed it. * Ws 
And it has been alſo ruled at Nig Prius, that a trader i. 
aſſigning half his ſtock in trade to his mother, in part pa- 
ment of a juſt debt, the very day on which he called ii; WA c 
creditors together, was not an act of bankruptcy. 6 - 
But the authority of the caſe of Small v. Oudley, bu c. 
been ſince much ſhaken by a deciſion in the court do 
Common Pleas, expreſsly upon the ground of ay. aflign 1 
ment of part in contemplation af bankruptcy, being u p. 
itſelf fraudulent, and an act of bankruptcy. = c: 
A trader, in conſideration of a loan of mb without 2 
Intereſt, being in inſolvent circumſtances, aſſigns on; ec 
third part of All his effects to the lender, who is bi I 
brother. Poſſeſſion of the goods was delivered inſtant) P 
upon the aſſignment being made, and a clear act of ov. 7: 
erſhip exerciſed by the brother, by his expoſing them u di 
ſale, and carryigg on the trade, nor had he the leaſt know. WW 1» 
ledge or ſuſpicion of the infolvency. Within two dan thi 
after the making the deed, the trader abſconds, and he ni. 
declared a bankrupt. fre 
The court ſaid, if they ſhould let this deod Fr ther as 
ſhould tear up the whole bankrupt laws by the roots. pa. 
is a bill of ſale made by a trader, at a time when be w the 
dei and * bad an act of bankruptcy in co tha 


te mplation; 


T5 
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templation 3 it is partial and unjuſt to all the n ers. | 
ditors. They therefore held the deed voie 
| And agreeably to this deciſion, the ahead of a 
leaſe to ſome creditors to ſecure the payment of money 
due to them, and then in truſt for the bankrupt,” was held 
a fraud, and an act of .bankruptcy ; becauſe done in im- 
= mcdiate contemplation of becoming a bankrupt. It was 
1 a voluntary aſſignment, and though the motive might 
not perhaps be culpable, the tranſaction was en to 
Ie the general policy of the law. „„ 
4 So in an action of trover, where the queſtion ds Round and 
upon the validity of a deed of aſſignment, dated the 23d 2 
of October 1778, from the bankrupt to his ſon, of part London Sitringy . 
of his real and perſonal eſtate. The aſſignment was _— CO 77% 
impeached on two grounds; the one, that the bankrupt Whitwell'y. 
bad committed an at of bankruptcy prior to the'Exe- 15. 8-3 
cution of the deed ; the other, that the deed itſelf was an 
act of bankruptcy. The petitioning ereditor's debt be- 
came due, on bond, the 3d of January 1779. The 7th 
of April following the coramiffion of bankrupt iued. 
The bankrupt had carried on the buſineſs of a banker in 
partnerſhip with Archer and another; which partnerſhip 
commenced the 1ſt of June 177, and was diſſolved the 
28th of March 1778. But the bankrupt appeared to 
continue in the buſineſs, for a length of time afterwards. 
The bankrupt and his family lived at his ſcat at Mure 
Park in Hertfordſhire, having a houſe in town, in White 
Hart Court, Gracechurch Street, which he attended 
during the hours of banking buſineſs; wes his ſervant, 
W {wore he was the only man | who let e in and out at 
| the town houſe. That in Augu/t and September he de- 
nied ſeveral: perſons. That he had ſometimes orders 
from his maſter to deny every body, at other times, ſuch | 
as he knew to be creditots: to one creditor, Chipps, in 
particular, by name. This witneſs was contradicted on 
the part of the defendant, by another ſervant, who ſwore, 
A any one came about bulineſs, he always called 
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way of revenge for a quarrel, that he would ruin the | 


rupt, more than the value of the eſtates, and that he had 


evidence of it, and therefore to be explained, If a man 
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Green, who ſaid he had not his maſter's orders to deny, 
The evidence of Green was alſo attacked on the ſcore 


of its being new, the ſame not having been given before 3s 


the commiſſioners, but a different act of bankruptcy hay- 
ing been ſworn to, and Green having threatened, by 


family, and that it would have been better for then 
if they had paid him his wages: the defendant called 
other witneſſes to prove the bankrupt's attendance at 
public meetings and other places during the months of 
Auguſt, September, and October. The conſideration of 
the deed of aſſignment could not be impeached. The 
defendant, as it appeared, had from time to time entered 
into engagements for, or advanced money to the bank. 


taken poſſeſſion immediately on the execution of the deed, 
The bankrupt left Fare Park on the 26th of Oclober, 
three days after the execution of the deed, and was net 
ſeen afterwards. _ 

Lord Mansfield —A denial by order of a x to 2 
creditor is not of itſelf an act of bankruptcy, but only 
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is fick, or as this caſe is, if a man lives three days in 
buſineſs, and the reſt of the week in the country, this 
explains a denial at any other houſe or lodging at any 
other part of the town, ſaying, go to the ſhop. On the 
other hand it is not neceſſary, in order to conſtitute 
denial an act of bankruptcy, that the bankrupt ſhould 

have given orders to deny any particular perſan by name: 
if he gives orders to be denied to every body, it includes 
creditors, and is 4 keeping houſe, within the meaning of 
the act of parliament, As to che firſt point, whether an 
act of bankruptcy had been committed, previous to the 
execution of the deed, it reſts chiefly on the evidence of 
Green, The ſecond queſtion will be material, if you 
determine for the defendant on the firſt. I take it to be 
clear ** chat if in coatemplation of bankruptey, a man 
| conveys 
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dubat are Aug ok \Bankruptep, 


Eonveys to the faireſt creditor that ever exiſted, i it is not 
fraudulent deed as between tham; but it tends to defeat 
> whole bankrupt laws, and as ſuch is held to be a irony 

+ the reſt of the creditors. It is equally clear, that 


og it be not a conveyance of the whole of his pro- 
eq, and that a part be omitted, yet if it be made in 


pontemplation of bankruptcy, it is a preference, and as 
uch an act of bankruptcy. To apply this; the deed is 


rr as between the bankrupt and his ſon the defendant, 


but having been made three days before his abſconding, 
t is a preference. Verdict for the plaintiff. 1353 
A grant or conveyance fraudulent within the ſtatute 
3th Elix. or 27th Eli. is an act of bankruptcy. 3 
Pracuring any protection except ſuch as ſhall be. e 4 
rotected by, privilege of parliament. | 
If any one be protected as the king 5 ſervant, i it does 
not make him bankrupt. | 
By the 7th Aun. c. 12. JS. declaring the priyilege + 
ambaſſadors and their train, it is enacted, That no mer- 


Chant, or other trader whatſoever within the deſcription 


f any of the ſtatutes againſt 8 ſhall have any 
denefit by that act. 
Being arreſied for debt, fall, im 5 arreſt, 0 in 


en true months or more, upon that or any other arreſt ar 


detention in priſon for debt, Fe 

The arreſt muſt be lawful, and therefore an arreſt by 
an executor before probate is not within the act. 

The ſtatute does not. make the, mere being ded an 
act of bankruptcy. The moſt ſubſtantial trader is liable 
to be arreſted; but the preſumption of inſolyency ariſes 
from his lying in priſon two months, without being able 


e get bail; nor will this preſumption be obviated by a 


mere formal bail put in for the purpoſe of changing from 
one cuſtody to another. Where bail is really put in, the 
bankruptcy only relates to the time of the ſurrender ; 
but ARA eee bal, am las ene 
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7 Ch. IV. ſ. 1. 
Duncomb v. 
Walter. 

3 Lev. 57. 
1 Ventr. 370. 
Ray m. 4. 
Came v. 
Colman. 

T Salk. 109. 
Smith v. Tracy, 
1 Salk, 110. 
Hill. v. Shiſh. 
Show. Rep. 
512. 

Roſe v. Green, 
1 Burr. 439 · 
King v. Leith. 
5 625 Rep. 


the Fiſt arreſt, Thin a man arreſted in Kent; and 


brought up to London to be bailed, and immediately 


turned over to the King's Bench priſon, where he lay 
two months, was held a bankrupt from the firſt arreſt.— 


In a caſe where a man was arreſted on the 2d of May; 


and on the 4th of May was charged i in cuſtody with that 
and another action, and laid in priſon till the ad of Fuh, 
at the ſuit of the firſt plaintiff, when he was diſcharged 
out of cuſtody as to him, and continued in priſon at the 


ſuit of the ſecond plaintiff till the 6th of July. The 


court held there was plainly an act of bankruptcy on the 
Ath of May, whatever diſpute there 975 be as i its 
being a bankruptcy on the 2d. | 


8 v. Bridgen. 2 Burr. $18. 


Hope v. Gill. 


Beawes Lex W 


Mer. 489. 
Salk 109, 110. 
2 Show. 519. 
u. as to the 
— be- 
ing well taken 
Hut. 
Smith v. Tracy, 
1 Salk. 111. 


Bul. N. P. 38. 


—— 


Billingh. 96. 


Good. 26. 


It has been determined, that lying in eib t two lunar 
months will make the party bankrupt from the time of 
the firſt arreſt ; and it was ruled by Lord Raymond, that 
although the condition was r ode he the two 


months expired, yet the party appearing to be bankrupt 


by relation to a time before the ſuing out the commiſ- 
fion, it was valid. 


But where A. being arreſted puts in bail, "Meth 


he ſurrenders in diſcharge of his bail, and is above two 


months in priſon, he is a bankrupt only from the time of 
his ſurrender, not from the time of his arreſt. 

- Billinghurſt ſeems to be of opinion, that if a perſon 
lies in priſon two months on an arreſt upon a bond be- 


fore the day of payment, in order to oblige him to find 


ſureties according to the cuſtom of London, that this wil 
be an act of bankruptcy ; but Serjeant Goodinge doubts 
this poſition, becauſe, though it be debitum in prefenti 
and ſo a releaſe of all debts will bar it, yet it is not pro- 
perly a debt within the words or intent of the ſtatute, 
for that muſt be ſuch a debt for which a cauſe of action 
is given, and there can be no cauſe of action properly 
till the forfeiture, for the obligation is- guided by the 
condition, But 3 this queſtion may never in fact 

3 


What are As ok ankrupteps 


in the $th Rep. 126. (from whence Billinghurft cites, it) 


« day of. payment to drive him to find ſureties. 
differently alledged in Hob. where it is ſaid, c If a debtor 


« payment.“ 
the debtor cannot become fugitive without committing 


from his houſe. 


- out of priſon. The act clearly intends ſuch an eſcape as 
ſuheus he means to run away, and thereby to defeat his 


ſheriff, for a man ſhall not be wade a criminal where he 


4 has not the leaſt criminal intention to diſobey any law. 5 
f Therefore, a man who was arreſted in Kent, and 
t | coming to town in cuſtody of the ſheriff's officer, was 
0 permitted by him to call at his attorney's houſe in the 
t city, and from thence immediately carried to the judge's 8 
ſ- chambers in obedience to a Habeas Corpus, was held not 
to be an eſcape in the ſenſe of this act of perliament, but 
(s that he remained ſubſtantially in cuſtody notwithſtanding 
v0 his being carried into another county. 
of If any bankrupt after iſſuing any ane againſt him 
pay to the perſon who ſued out the ſame, or otherwiſe. give 
on and deliver to ſuch perſon, goods, or any other fatisfattion 
1 or ſecurity for his debt, whereby ſuch perſon ſhall privately 
ind | have and receive more in the pound in reſpect of his debt 
will than the other creditors, fuch payment of mg ſhall be an 
bis ac? of bankruptcy. 
ntl, In an action brought againſt the FI aL (one of 
ro- whom had been a co-aſſignee with the plaintiff, and re- 
me; moved for the purpoſe) to recover the proceeds of a 
tion variety of articles, amounting to upwards of 6000 4 which 
yl hal been affigned to them by the Wee after ſeveral 


8 * 
a Buller, 


become material; for though the cuſtom is looſely ſtated 


That the creditor may arreſt the debtor before the 
It i is. 


« become fuguive, he may be arreſted before the day of 
Now, if the cuſtom is there truly Rated, 


another clear act of We VIZ, Metin, himſelf 


creditors; it muſt be an eſcape againſt the will of the 5 


95 
55 we, kite I. 


Hob. 86. 


Being arreſted for 100 J. or more juſt 4.75 hal eſcape | 


Ex parte 
Thompſon. 
Vez, Tom 157. 


Vernon v. 
Hankey. 
London Sitting 
aſter Trin. 


Term, 27 G. 3. 


this caſe; 1ſt, Whether by the leaving of her houſe, Mr, 


tte leaving of the kingdom without ſuch intention, but 
1 whereby i in fact creditors are delayed, be an act of bank 


to ſay what you think was Mrs. Tyler's intention when 
the left ber houſe, ſhe knew that a great number of bil 
were. ſoon to become due, and had not made any pro- 


the court, though it was ſaid not to be concluſive, the 


dence againſt ſuch e diſputing eee be 


having killed his wife. The point, indeed, has nevt! 
deen neatly before the court ſince that time; but it hi 


What are Aus of Sankrapets; | | 
Buller, J. ſaid, there have been three points made in 


Tyler intended to delay her. creditors. 2dly, Whether 


ruptcy. 3dly, As to the compoſition with Mr, T backer), 
They are all points of general conſequence and import. 
ance. The firſt is a queſtion of fact, and it is for you 


viſion for the payment of them; beſides, the affidavit of | i 


the defendant for the purpoſe of himſelf taking out 2 : 
commiſſion is very ſtrong, and ſhews you what he though 


at the time. I remember a caſe about fourteen years 290, 
in which Lord Mansfield held ſuch an affidavit concluſive i 
evidence againſt the defendant, and upon application t 


judges were all of opinion, that it was prima facie ei- 


had ſworn to. 

2dly, As to the going abroad, there cannot..be.a an 
doubt that Mrs. Tyler” s creditors were thereby delayed 
but it is ſaid, that it is not ſufficient unleſs the going ws 
with an intention to delay them, and that the bankrupt 
went to Calais merely to avoid an impending proſecution. 
The law upon this ſubject is eſtabliſhed by JFradirr" 
caſe, which happened in 1739, and was not ſo ſtrong } 
caſe as this, for he had more ground for his apprehenſion 


always been confidered, and acted upon as good lay 
And at this time, without examining into the expedienct 
of that decifion, I ſhould be extremely averſe to over 
rule it. For as you have often heard it obſerved fron 
this feat, certainty and uniformity of deciſion are, in mt 
a this ſort, of much more rn oF: 
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| Wharore nor gases. 


the *eſtabliſhinent of a rule one way or the n ge 
It appears from Mr. Ward's evidence, chat Thackery 
had fued out a commiſſion which was fealed o che 1 30h 
of May, and that on the roth, It the preſener of one f 
the defendants, he agreed, upon Mrs. Tyler's pay ig bim 
200% and giving ſecurity for tie remainder of his debt, 
that the commiſſion ſhould die away. This f 1$ expreſsly 
made an act of bankruptcy by the 5 Geo. 2. c. 30. 8. 24. 


— 1 
5 W. 2 
b 
J near 88 2 7 1 
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Payment of a 
bill after the 
holder had iſſued 


a commiſſion is 


den The affignment then made to tlie defendants, being an a& of bank- 

il — to thoſe acts of bankruptcy, chere cannot be on Expante 

ro- y doubt of the plaintiff's . to rigen -OTRE Jury 1 Ves. Jon. 

tel cg a verdict for the plaintift. © Ces 

it 2 4th April 2797; Oreditor truck a docket and e ee bt. Upon a c. 

my Foy NY ID ind the e 

280 { 8 ods 1 178 Nt 2 * 2 15 ener, ; 

alive 118 the? 41 e 1 vs 47 

n to 4 £115 11% S. E C. 60 "Th. he . agel. A 

; th be ere not 4 of Bankruptey. | 

ev. een . ee * - 

cy be Tas 0 having by poſitive nes Frakk 

2 acts ſhall be conſidered as criterions of inſolveney or 

e 20 „ none other can 

yed be admitted by inference or analogy - Therefore i it is Cole v. Davies. 

g not an act of bankruptcy for a e ſeeretly'ts conve . aa: 

nkrupt his goods out of his houſe, and "conceat chem to prev 1 

eution. i their being taken in execution. KEITH 190 

dir" 80 if a trader makes a Cabin file of his goods; or Ruſt v. Cooper. 

rong 3 fraudulently procures them to be taken in execution, it A 

enſio is not an el nn a ee ne OD Cre> Peutreſi. 

; newt ditors. 6 4 © ONT 1 * 3 

t it ha . an iſe" from the Gef Hayley: 

od ly whether Gray was a bankrupt om the Sth of pril. grp. 427+ 
On a ſpecial cafe, it appeared that Gray had. borrdwed Spnidifword, 


o over-oney from Spottifvord; the defendant, upon à bond and 

ed fron errant of attorney to confeſs judgment. Spottafttioed 

in mt entered up judgment, and ſued execution, whieh was 

nce thi ou + Seh of April. The trarlastion however 
the OL, = 


H a 


I" 1 95 0 
B. 1 49.3 ˙ 


, 


was kept Fg the | afficer.in elfen appearing, to be 
an indigent relation of Gray's, who continued in buſineß 
as a coach - maker, until the 2 th of os which he w 
arreſted, and. an inventory, made out, and the goods fold, 
the money remaining in the hands of the ſheriff, During 
the time the bankrupt remained i in poſlefion he contractel 


large debts, and paid to the defendant on divers accounts, 


1,390/. which was more than double 155 debt on > Judgmen, 
that being only 50 [· * 

It did not appear in evidence that the 1 was 
entered up, or the execution fued 4 the, inſtanee of th 
bankrupt. | 

Lord Mansfield. —It 3 me. It "the * * trial that 


# bl execution did not come within the word attachment. A 


concealed * execution could have no effect, becauſe it 
could not prevent an open execution taking place. By 
the cuſtom a ſequeſtration only ſtops the goods in their 
| progreſs. I thought this a narrow. conſtruction, as al 
Clauſes in the bankrupt laws are to be conſtrued liberal 
Upon the ſecond trial, I ſummed up to the jury, tht 
execution was within the ſtatute. The jury thoughtit 

Vas a bond fide debt, and that the execution was adverſe. 


It appeared Spottifwood. had in the interyal receive 
money from Gray, and did not bring it to the account d 


che execution, but to other debts; this ſtruck me Rrongy 
as à fraud againſt the other. creditors, I do however 
nom extremely doubt whether an execution is an attach 
ment. Several of the ſtatutes, ſay attachment in Lond 
ar other places. There is no. caſe, nor digum to ſhe 
an execution to be an attachment, which is ſtrong . 
ſhall give no opinion on the matter, it being unneceſſar 
here. An act of bankruptcy being a crime, there en 
be no act of bankruptcy by conſtruction. In Pewtri 
v. Roberts, there was a great fraud, but it could not b 
made an act of bankruptcy, The act of bankruptcy 
muſt then be an execution procured by the defendant 
This was bond fide and adverſe, and the ee 
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made after the execution came in; and p. v I I? 
/ 0 og PR RS 
It ſeems the ſubſequent agreement banner be a a pro- 
G the execution, as it takes away the effect of it in 
caſe of a ſecond execution, therefore the day of the bank 
ruptcy was the roth of May. 
Mr. Juſtice Mon. — The lien mad be oftenſible; and 
not real, and muſt be in truſt for the bankrupt. - The 
bankrupt acts are juris poſitivi;z no poſitive crime can be 
created by conſtruCtion, the act of TEST muſt” be 
clearly within the acts. 
Mr. Juſtice Vi es, nano is not within the __ | | 
attachment. The word arreſts, immediately follows, e 5 
which fignifies on meſne proceſs.” The jury have found - Mi 
it a bond fide debt, and that the execution was not pro- EN! 
cured by the bankrupt. Many frauds are not Yun the 4 
s, and conſequently, not acts of bankruptcy. os” 
= Mr. Juſtice Aſbburft.—L think execution” not vin . 
the ſtatutes; here is a poſitive law, creating a erime z 
1 dee crime cannot be carried againſt the intent of the act. 
zht i Tue court therefore held he was not bankrupt on the 
erſe. 5th of 4prid, and the verdict was entered for the plaintiff. | 
This authority has been confirmed by a ſubſequent N 8 
unt d ciſion, in which the court declared they adhered to 9 | 2 
ng 2 opinion given in Harman v. Spottiſivoud, that a  ' Þ 
We'll Fraudulent execution, though it will not ſtand in the way | 
tact br creditors, being void as againſt them, yet dors not of 

Itſelf conſtitute an act of bankruptcy,” Ne 
o ſhe A fraudulent ſurrender of a copyhold eftate | is not an Ex parts ba, 
Ng TY T9; bankruptcy, becauſe it has not the effect of defeat nd * 
eceſla) Mag ot delaying creditors, as no proceſs can 585 to levy bay infra. - 
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ere cn debt upon the copyhold eſtate. 
if A fraudulent deed executed abroad is not an 48 of ae Grant. 
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rupicl Wl An 7 — of part A. a a trader 5 effects by pry is 5 Ante. 
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4 
o 5 2 2 . © 
e A trader 


N ee himſelf to be — Ireland 
— does not thereby commit an act of bankruptey, nor hy 
Stone, 124. ſuffering an outlawyry — ee eee i 
Oed 33% A view to deſraud his creditors. biin 
Keb. 11. 2 Sid. 60. 1234. 176. Radford v. Bludworth, 1 1 e n 

2 28 Com. An attachment or . onde for default or ache 8 


3 4 trader being arreſted, and adiog with Se ſherif 
, 2 Burr. 440. eee e county, does not er, gg e ere 
14 commit an act af bankruptcy. 
Lingoode v. Departing the dwelling houſk, or keeping bouſe b 
. _ performance of a duty, is not an act of bankruptcy, 
. r s Br. therefore keeping houſe to N re g v of an award 
8 if it is not within the ſtatute. * 15 | 
be an award for payment of money. - 
Ann, Dein ri foot en 68 of dadbruptey; un- 
1 leſs done to defraud or delay creditors; but if it appear 
5 thar der are, in fact dead by the trader's abſence, iti 
| dn act of bankruptcy. 

1 L. Raym. Me ig ripe neſt een ue 608 7 See WR 
1 tice when, a writ ſhould come into the ſheriff's office; 
OE AI I RIS Apes 
| +. keeps bis ſhop pen. | 

006-26 F „ Denial to a creditor at an beten Jaye | is.not a 
1 Alk. 201. act of bankruptcy Therefore denial to a creęditor 2 
5 | eleven Oelek at night was: held not to be ſo. 801 
denial in caſe of ſickneſs, being engaged in Company « 

buſineſs, is not an act of bankruptcy. 
Ia 1. Of pl 15 2 to a Freditar 8 note eee not an at 
enn ., Keeping, houſe without denial, to a menue is was 

5 Tem. Rep. att of ee . 

. | 
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Ji Whether an At of Bankruptcy can be. FO away. 
Palm. 325. : WA act of bankruptcy, if once plainly committed, cu 


N | never be pur ged, even though the party continues? o 


x Burr. 484. N on a hn trade; but if the act was doubtful, t 
| 3 circull 
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PTY es ch . 
cnet done with a view to. dee are Ie” 


Nine Bie. 7 
creditors," But if after # Pain cb of 12 


ey a m 1 Salk, 110. 


pays off, and ee, gd n . editors, he 2 2 er 
3 a new man, $i POM 1 BY f ek J 5 ; ; Ws. ESE 
CHAP. Ne ORE 
0 . | 5 x 
Of Dpening the Commitian. 
Of 3 the party Eee 5 „ 
Of the power f the Commiſſioner's . „„ 
_ * » the bankrapt's property. TN | 1 1 JN 
III. Power of the Commiſſioners to examine the . 
1 bankrupt and others. 17 
1 of the e the bankrupt from arrefl. © mY 
1 5. 6. 7 Tr, » 3 
1 J. 1. Co 15. 1. 10. 11. 12. 17, Bi 
21]. c. 19. f. 6. S. g. | 
5: G. a. c. 30. f. 5.14. 16. 17. 18. 19-20, 21. 47 
* E 4 1 i 9580 


07 declaring the Cary Bauen 4 5 


HE commiſſion being ſealed, three of the com- Ch. V. f. x. | 
miſſioners are to be ſummoned to attend a privat xp 
meeting, for the purpoſe of opening the commiſſion, = 
who after having qualified themſelves by taking the oath = 4 
directed by hen proceed to receive proof of the 
Pars ed . Py ho at of 


| ch. v. G. | bonknuphegy e of which: nicks made out: to. their 
—— = ſatisfaction, previgus. to their declaring the party bank. 
rupt. Tho petitioning creditor ought himſelf to attend 
to prove his own debt, but where he reſides at a diſtance 
in the country, or any other particular circumſtance 
ſhould prevent his attendance, the commiſſioners, at 
their diſcretion, will receive the office. copy of the affida · 
vit, to found the petition to the chancellor for the com- 
miſſion. But witneſſes muſt be produced and examined 
before the commiſſioners to prove the pong and the act 
of bankruptcy. ' 
Though the evidence e at the firſt meetingi i 
all ex parte, yet it is both the practice and the duty of 
| the commiſſioners to enquire minutely into the fairneſs of 
3 - __ — the petitioning creditor's debt, and the manner in which 
80G * it aroſe, as well as the facts of trading and the act of 
3 ITY e eee | 
| Toro If ſufficient evidence is given to. ſatisfy the. minds. dd 
Bromiey v. he gommiſſionets (for they are not bound to believe 


ts 3 all that is ſworn) that the party is a bankrupt; they? then 


ExparteGroome proceed to declare him a bankrupt generally. 

3 5 The depoſitions taken before commiſſioners are not of 

* 7 public nature, but taken to defend themſelves, there. 
orreſt. 243. 


eee fore the court will not order a copy of them. But the 
ee aſſignees are entitled to nominate he ſolicitor who {hal 
ieee. | have the 8 of cem, 


March, 


7 4, n 
„ 3 
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of he Aa of the Commiſſioners to ſeize 0 Baur, 
Property. 


2 Show. 247. "Taz e at cannot ks open any. but th 
bankrupt” s houſe to ſearch for his goods, GW. 

When goods have been ſent by the bankrupt on boar 

a ſhip to be conveyed. to his correſpondents abroad, the 

| 3 and take them TY: without 

LO RE 9 7 paying 
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from one cuſe, that it was not ſuch a contempt for which 
the chancellor would order an attachment. 
Therefore, where comwiſſioners of bankrupt had ĩſſued 
4 warrant to ſeize goods of the bankrupt on board two 


them, the maſters refuſed to deliver the goods, notwith- 
ſtanding the warrant; which occaſioned the commiſfion- 
ers coming to demand them, who were alſo refuſet. 


to the commiſfioners warrant of "ſeizure, it ſhould ſeem, 


- . 


Molloy 253. 


| ſhips in Top/ham" Bay, which goods were conſigned” to 
perſons in Holland, who had not paid the bankrupt for 


Sir Peter King VE ho an Ser, der m_ maſter by 


for their contempt. - 90 


Lord Chancellor; I at ff greatly doubted et 


could make an order in aid and aſſiſtance of the warrant 


of the commiſſioners of bankrupt, the ſtatute having 
veſted a large power in them; beſides, the perſons to 
whom the goods are conſigned, would be indebted to the 
creditors of the bankrupt, nm en VP recover 
by the law of ZHalland. 


Their refuſing to deliver the REY upon the ann TT 


is no contemipt to this court, though the commiſſioners 
act under a commiſſion under the broad ſeal. TI remem- 


der the queen was applied to, to lay an embargo upon a 
ſhip in the like caſe, but denied; becauſe an embargo 
| would have affected other goods in the ſhip, The maſters 


in this preſent caſe have ſome colour to detain the goods, 
for upon a delivery of them they may be difappointed of 
freight, and the aſſignees of the commiſſion muſt ſtand 
in hs Gals ne ee K e ſubject to his 
contract. | 

However, an order was made upon the maſters to de- 
liver the goods, upon payment of the freight-money, 
and the maſters to be'indemnified by the creditors againft 
z bill of lading, which was ſent to che conſignees. 


| But Lord Hardwicke, on the contrary, appears to have Ex parte Tituer. 


1 I 8 authoriſed to affiſt the power of the' com- 


. . 


1 Atk, 136. 


ge 


gti 
# 
% 


1 to haye been ſeized * all vnde n en ee 


| bankrupt was taken out againſt Francis. And by vir 
tue of a warrant of ſeizure, the meſſenger under, the 
commiſſion attzmpted .to, ſeize the effects of Haycocl in 
| the hands of his repreſentative, who oppoſed * meſlen- 


in Haycoek ; and that the aſſignee could ſtand in no better 
1 ght tban Francis himſelf, who had relinquiſhed all hi 


and therefore kis lordſhip diſmiſſed the petition with colts 
; TIES WA 1 248 PET TED g 1 1 a 73 N 


Ot he potter ar the 


miſſioners, for upon tlitir preferring a petition; - com- 
plaining of their meſſenger being oppoſed and turned out 
of poſſeſſion, it appeared that Haycocl, a ſilkman, en- 
tered into partnerſhip with Francis, a dealer in coals, t 
be mutually partners in both trades. Some years after- 
' wards they agreed to diſſolve the partnerſhip, and at tbe 
time of the diſſolution, upon the balaneing of accounts, 
Hrancit gave Haycock a releaſe of all demands, and took 
upon him the payment of debts due from the coal trade, 
and Hayceck the payment of the debts. from the ſilk trade, 
and the reſpective debts were aſſigned accordingly. . _ 

. Hayceck died, and ſoon after bis death a commiſſion d 


ger and turned him out of poſſe A 
1 Hardwicke was of opinion, that by 3 of the 
Ic teaſe frony Francis to Haycoch, the whole, property d 
the filk trade from the diſlolution of the partnerſhip veſted 


— and therefore that the goods of Haycocł ought nat 


Fr aucis. : 

But though the bing theſe goods by the. ph Page 
was illegal, et the turning him out of poſſeſſion. by force 
could not be juſtiſied; for the owner of the goods ought 
to have aſſerted his right by a due courſe. of law. How: 
ever, the evidence on the part of the petitioner was / 
Abt chat it did not by any means ſupport the charges 
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ners | IF by hand i ag 4 el | 


the bankrupt is making away with and conceding 
effects, or preparing to depart the kingdom, to avoid fur= 
rendering, may ſummon an to o appear Winde ves” by be 


= cxamined immediately. 


And this was fa iſed in a cafe where, Ader hs ies 
Wy fittings at Guildhall had been advertifed in the Gazette 
or the bankrupt to ſurrender, and diſcover his eſtate and 
effects, the commiſſioners in the intermediate time hav- 
ing met, arid examined witneſſes upon interrogatories, 


jand finding upon ſuch examination, that the bafkrupt 


had been removing and concealing his effects, and frau- 


dulently conveying away his real eſtate, in order to de- 


fraud his creditors, thought proper to ſummon him 
their meſſenger to appear - before them the next morning. 
And it appearing that he had been ferved with the ſum- 
mons and refuſed to attend. The commiſſioners in pur- 
WE ſuance of a clauſe in the 5 & 2. certified this fact to Mr. 
Juſtice Ghapple, who committed him to Newgate ; and 
© upon the keeper of Negatꝰs ſending a written notice to 
the commiſſioners that he had Lingeed in his cuſtody, 


they immediately ſent their own warrant to bring him | 


before them, and upon his refuſing to take the oath in 


order to his being examined, the A e re: com- a 


mitted him to Netwgate, 

Lingood petitioned the Lat Chardeltot, faggeltivis 
that he had been illegally committed to Newgate, and 
praying that he might be e e confine- 


ment. 


Lord Hardwicke faid, as to the legality of the com- 


milioners Ag to Mr, 0 Ghapple, and pro- 


—— 0 


Ch. V. 8 ſ. 3. 
Y TY »-. 
* . 


Ex parte 
Lingood. 


1 Atk. 240. 


This Certificate 
has of late been 
granted in ſeve- 
ral inſtances, 


Wai of the e 


cp. v. f g. ceedings upon it; ite is an entire new ab $a 


quite 4 new'caſe; and therefore at the firſt opening of it 
I had a great doubt, whether I could properly determine 
the legality of the commitment, as a habeas corpus migbt 
have deen ſued out, and have been decided by the Judges 
of the common law, which is the ready way. But I & 
remember a caſe of John Ward, before Lord Chancellor 
King, not unlike the preſent, where he determined : 
commitment by commiſſioners of bankrupt to be juſti 
fable, aſter he had taken ſome time to conſider of it. 
1 think therefore, the certificate which is made in this 


caſe is purſuant to the powers given to commiſſioner i 


under the ſtatutes of bankruptcy, for by the old ad 
which conſidered him as a criminal and fraudulent perſon; 
commiſſioners had “ full power and authority to take by 
« their diſcretions ſuch order and direction with the bod 
« of a bankrupt, whereſoever he may be had, either in 
* his houſe, ſanctuary, or elſewhere, as well by im- 
« priſonment of his body, as alſo with all his lands, &. 
« and alſo with his money, goods, chattels, uy mer 
& chandizes, and debts, whatſoever.” (1 

The rigour of the law, indeed, as to his derb i 
taken away, and yet the -power of examining Rill re- 
mains; but though the ſeverity of the old acts is removed 


yet a greater puniſhment i is inflicted for a bankrupt if be 


does not ſurrender; it is now made felony without benefit 
of clergy, but then he has till the laſt 5 to e 
himſelf to this and the other acts. = 

The 5 G. 2. appoints three ſittings at Guildbat, in the 
| ſpace of forty-two days for particular purpoſes ; but 
would it not be a very great abſurdity, if the bankrupt 


might make uſe of the forty-two days to embezzle hi 


effects and to quit the kingdom; and that the commil- 
ſioners, though apprized of his intention; ſhould have 
no power to prevent it, by ſummoning him before them 
in the intermediate time, and SONS: n 7 oe ſe- 
fuſes to be examined r : hs | 7 . 
10 ˖ 


m — 1 OT 


It has been objected by the petitioner's counſel, that en. 
the comtniſfioners have made the certificate variant from 
the ſummons, for the latter is general for the bankrupt to 
attend, and the certificate mentions the cauſe for which 
they ſummoned him, namely, to examine him bee an 
embezzlement of his effects. 
But there is no weight in this e ot abs 
miſſioners were not under any neceſſity of mentioning | _. 
= the cauſe of ſummoning the bankrupt in their certificate; And ſuch 5s the 4 
becauſe the Judge, upon their barely certifying Thats be preſent praQtices, 
refuſed to attend, is obliged to commit him. | f 
As in this caſe the commiſſioners had full ks of thats 

the bankrupt's intention to ſecrete his effects, and to 
make fraudulent aſſignments of them, they have done 
rightly, wiſely, and diſcreetly, in the method they have 
W taken to prevent it, by ſummoning the bankrupt, and 
committing him for diſobeying their ſummons. 1 do not 
ſay this to encourage commiſſioners of bankrupt to uſe 
this power wantonly; but upon ſuch circumſtances as 
appear in the preſent caſe, I am of opinion it was very 
properly exerciſed, and the proviſo which immediately 
follows the clauſe that relates to the certificate of the 
commiſſioners of bankrupt to the Judges, c. in the 
5 C. 2. makes it extremely clear, that the commiſſion- 
ers at their diſeretion may examine a bankrupt in the in- 
termediate time, between his being declared a bankrupt 
and the fittings at Guildhall; for the words are“ Pro- 
« vided always, that if any ſuch perſon ſo apprehended 
* and taken, ſhall within the time or times allowed by 
this act for that purpoſe, ſubmit to be examined, and 
ein all things conform as if he had ſurrendered, as by 
this act ſuch bankrupt. is required, that then ſuch per- 

lon ſo ſubmitting and conforming ſhall have and re- 
* ceive the benefit of this act, to all intents and purpoſes, 
* as if he had voluntarily come in and ſurrendered him- 
ſelf; any thing herein contained to on UN nn. 


e Bolle d 1 
ne ut 


EI: 490 


jj 13 Elix. c.) the commiſſioners had no power to commit, 


Power ot the Tommitisners to ex amine 

8 ut though I have no doubt as to the conſtructioſ of 

_ this aft of parliament, yet I do not mean to preclude the 

3 his Habras corpus, Which I un e ** 
at full liberty to bring if he thinks proper. 

Buy che old ſtatutes of bankrupt of ate, 0 & 


1 


cc 

but they had power to call before them perſons to be ex- fo 
 amined*on oath, for the diſcovery of the bankrnpt's eſtate m 
and effects; and if ſuch perſons, upon examination, did wy 
not diſcloſe. the whole truth of ſuch things concerning mi 
which they - ſhould be examined, or if they denied to ple 

_ wear, then fuch perſons were to forfeit es the value ſut 
of the goods and debts by them concealed. ruf 
The ſtatute 1 Fac. 1. c. 15. gives the e e me 


anſwer touching the bankrupt's eſtate and effects: thi 
power is adopted by the ſtatute 4 H 5 Ann. c. 17. and 
dy the 3 G. 2. c. 30. But there does not appear to be 


Ex parte „ 
xz P. W. 611. 


Brownl. 7. 


power to commit perſons refuſing to be ſworn, and male 


any puniſtiment in caſe a witneſs refuſes to obey the com. 
kr wa em, ak {19a e pee f whe 


| The 1. of a atnkrupe cannot be end i 
her 'huſband touching his bankruptcy, for ſhe, by tht 


common law, cannot be a witneſs for or againſt ha = 
huſband; and though the former ſtature 21 Far. 1. a6 Juſt 
thoriſes the commiſſioners to exahine the wife touchit I to * 
any concealments of the goods, effects or eſtate of do b. 
bankrupt, yet neither does that or any other ſtatute e-: = {© 
tend to examining the bankrupt's wife touching db brou 
| bankruptcy, or whether he had committed any act u lec 
bankruptcy, and how or when he became a bankrup 


And the commiſfioners - having committed the bunk 
ropt's wife as well for refuſing to diſcover the good 
and effects of the bankrupt, as to diſcover the time anl 
manner of his bankruptcy ; the Lord Chancellor ſaid, u 
one of the reaſons. for comnmitting the wife; was lu 
der not diſcovering how and when Rn) 


aaa the Wu 


| bankrupt; and ſhe being to continue in 8 e eb. Vc . 
ſhould* make this diſcovery,” the commitment is illegal, _ ww, 
| and ſhe ought te be diſcharged," which was accordingly 
done. AF 2031: ASD} 4&4; ATE ALT TS ä BE: 
Phecoorraliicwer have no power or authority W.-M 
commit one ſuſpected to detain effects of the bankrupt, —=_ 5 8 
eg . wee, ene eta Nn we f 
mon. PETY EEE T ak 0 EE ON OA 105 QNNHEE 
As, where in ne OP PREY ele ie be- Dyer v. Mi: 
ment, againſt three commiſſioners of bankrupt,” they * "WF 
pleaded the commiſſion, and that they had (juſt eauſe to 
ſuſpect, that the plaintiff had detained ſome of the bank 
rupt's goods, and, on the 1 5th of September, 1774, ſums age eg 
moned him to attend on the Zoth of September, at South- coſts 2 
anpton, to be examined, and five guineas were tendered b. paid fo them 
for his expences from London thither, which he accepted; Koners, may 
but did not appear at the day. Whereupon they iſſued . 
their warrants on the ſaid 3oth September, to apprehend; N. 5 
and commit the plaintiff to Newgate, till he ſhould: ſub- 
mit himſelf to be examined by the major part of the com 
miſſioners, which warrant was accordingly executed, ana 
they Juſtify 4 neee under the. alt: 1 Fae. 1. . 
4 156% 5 4) HA Gf: + Ne 
The court held, tha fats e For dn | « 
juſtification, becauſe the ſtatute directs, Iſt. a ſummons — 
to. the party, adly, on his default, or neglect, a warrant 
to bring him before the commiſſioners, in euſtody, or elſe 
a ſecond ſummons at their diſcretion. z3dly, if when 
brought in euſtody, he refuſes to be examined, or upon 
a ſecond ſummons refuſes to come, then, and not beſore, 
the commiſſioners have power to commit. 
The commiſhoners of bankrupt mn proceſs of 
ntempt, not to puniſh, but to compel an anſwery they 2 Black. 1145. 
ve no power of committing; for puniſhment, and they L: ee, 407. 
re not judges, and therefore the cauſe of their commit- Wilkes TS 
zent is traverſable. Tbey are not any; where called 4 Term Rep. 


judges, and the only authority S ſucſr an 3 Co. 4 ; 
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. , idea, that of Sir Edward Cote intivling the foxty-thi 


their authority is by commiſſion under the Great Seal, 


Ex co Dick. 
2 Black. 1 142. 


bie bad conveyed” to the new aſſignees, and paſſed b 


FORAY of the Committioners to'examine 


© Chapter'of his 4 In. Phe court of the apap vcr 
c upon the ſtatute of bankrupts.“ In the context of the 
chapter, he does not ſay that they are Judges, but that 


and that as their juriſdiction and power is by force of act 
col parliament, they ought to be purſued, or 11 my are 
ſubject to the action of the party grieved. 
They are, however, a court of Juſtice ſuficien for 
the purpoſe of having their witneſſes protected. 
A queſtion was raiſed, whether a bankrupt, din 7 
een was protected from arreſts at the time, and 
eundo et redeundo. "The fact was, that the bankrupt W 
arreſted upon an extent. Lord Hardwicke held, that the 
King was not bound by the bankrupt acts; therefore 
that it was merely a queſtion at common law. And cet- 
| tainly at common law, the commiſſioners have no autho- 
rity. And een m is not Jain aaron 
ſterial. 
__ TY 5 Loyd bee ſaid, that wo con. 
—— are a court of juſtice, ſufficient for the 
purpoſe of having their witneſſes protected, at leaſt by 
the Court of Chancery, if not by themſelves ; elſe wits 
neſſes would be in a ſtrange dilemma, If they do not 
appear, they are liable to be committed by the court for 
their contempt; if they do, they are liable to arreſis 
which would be abſurd, and therefore impoſſible. 
A perſon who had been an aſſignee under a commil- 
ſion againſt Philip Sheban, and was diſcharged, by ordet 
of the Lord Chancellor, from being aſſignee, and directe 
to convey to new aſſignees, and to account. Aft 


accounts, being an incumbered perſon, he begged the 
commiſſioners would give him their ſummons for the 
next ſitting under the commiſſion: the commiſſiones 
told him, that as he had done every thing that was 2 


i At $4 


ary ns 1 eel 


de of no uſe to him; but however; upon his impertunity, 
&y did give him their ſummons. Kaen; 1 4 Nen 


home, one Latun, a ſheriff's officer, arreſted him; and 
notwithſtanding he was ſhewn the commiſſioner's ſum- 


arthing, and kept him in cuſtody ſeveral hours. 


harged from the arreſt, and that the officer may be cen- 

red for his abuſe of the commiſioner's warrant of ſum 
nons, the Lord Chancellor obſerved, that he thought this 
a matter of great, conſequence, and he ordered that 
aum ſhould give ſecurity, to be approved of before the 


barged upon bim. And if Lawn, ſhould not give ſuch 


cry probably may have happened, his Lordſhip ordered a 
zarch to be made for ſuch caſes, and what the court have 


arge his priſoner. 

As the commiſſioners, i in the eee * the 3 
pt, and others, have but a ſpecial authority, they muſt 
e careful not to exceed it, for an action will lie againſt 
hem, in caſe of an illegal commitment, for, though it is 
jard that commiſſioners ſhould; be perpetually haraſſed 
vith actions, in caſe, of an innocent miſtake, it is harder 


ower of committing whom, and for what they pleaſe, 


ght to ſuffer e & for an error in judgment, it is 
| equally 


He attended on the day mentioned in thę ſens; 5 
and was examinedatwo hours. As he was returning 


mons, he damned it, and ſaid he did not regard it of a 
Upon an application to the Lord Chancellor to be dit | 


Maſter, for his attending de die in diam, to-anfwer-inter-" 
ogatories, to be exhibited. concerning the contempts 


curity, he ordered, that he ſhould ſtand committed io 
he Fleet for the ſaid. contempt.. And as no precedents 
ad been produced of like caſes before the court, of 
creſts notwithſtanding commiſſioners warrant, though it 


one upon them, and in the mean time recommended i it to 
be counſel for the ſheriff's Alberts. to N bim to Gif: ; 


ithout being liable to. anſwer for it. Though no man 


e BU Saf 


x Salle. 34. 


Miller v. Seare. 
2 Black. 1144. 


dr the public, if they are to be inveſted, with an arbitrary | 


5 Mod. 309. 


Comb. 391. 


Sed quzre and 
vide ex parte 
Bland. infra. 


Ex parte 
_ Parſons. 
x Atk. 204. 


. Bracy's cafe, 
I Lord Raym. 
n 


Ex bade Bland. 
1 Atk, 205. 


— damage which other -perſons have ſuffered by his 


Power of the Commilttioners, &c. 
e b ub make reparation civilly, for 


error. The commitment therefore muſt purſue the 
words of the act of parliament; and in this, the n 
courts have been very ſtrict in their conſtruction. 
It has been held; chat a perſon examined e 
— of bankrupt, is not bound to anſwer any thing 
which tends to naue nen, be is not to 3 
thing criminal. 

The Lord Chiancellor as awer to: VA Theme 
mifhoners of bankrapt, to make particular i inquiries, | 

Thus the Lord Chancellor, upon a petition, limitel 
the examination of a mother to her ſon's trading, bit 
would not reſtrain the commiſſioners from oy ar 
queſtion that might be relevant thereto. 

The depoſitions taken before commiſſioners of bank 
* rupt, are not of a public nature, but taken by comm. 
ſioners to defend themſelves ; therefors Wy court yp wil hot 
_ a copy of them. 25 : 

And the Court has alſo refuſed being RE F 
before the commiffioners a copy oF the ene e W 
2 former depoſitions. 

© As where Mr. Bland, a vankey: who, had 3 ſunk 
maned before commiſhoners, inſtead of attendigg them 
petitioned the Lord Chancellor that he miguc be er- 
mined upon interrogatories, and might have a cop d 
the interrogatories, and four montlis time to prepit 
himſelf for his examination. And tfiat the commiſſions 
might de reſtrained from aſking him queſtions, touclin 
notes given for money, or bank notes, or goldſmiths notth 
or money paid by him for bank bills, or caſli bann 
the petitioner or other bankers. | 

The Lord Chancellor diſmiſſed the . gan tt 
opening of the ' petitioner's counſel, and ſaid he wo 
not limit or reſtrain commiſſioners in hate examinations in 
if he did, it would be attended with expence and incor 
W TT | 
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So where the” alfignees wipe ung abu had en. v. g 4. 
aids concealment, examined a great many of his rela- OY 
tions at Guiluball, and brought à bill againſt the ſame Delos. 

perſons for diſcovery of thoſe concealments. Upon a 5 
motion on the part of the defendants, that they might he 
allowed to look into their depoſitions before the com- 
miſſioners, in order to make their anſwers conſiſtent: 
Lord Hardwicke refuſed the motion, obſerving that, as 
truth is always uppermoſt, they might put in an anſwer 
conſiſtent with what they had already ſworn in their de- 
Wpolitions, ſuppoſing them to be true, and if falſe, ac! 
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K : _ Of the Privilege of the i from n | 
Tue 5 G. 2. c. 30. allows a bankrupt forty· two days Kanye v. 
n ſurrender in, but the ſooner he ſurrenders the better Cons dam. 
or the credito . Therefore to induce bankrupts to ſur- | 
der, a privilege is held out to them by the ſame 


atute, that in coming to ſurrender they ſhall be free „ 
om arreſt; and alſo after atiual al ſurrender for the 225 Ex parte De 


Fries. Beawes. -- 


'forty-two we or ſuch further time — a — a wel Lox Mer. 5 338. 
ee their Taft examination. But this'is'a artig This privilege 


lar privilege to enable them to ſurrender, and till actual 5. proveable. 
render confined to the act of their going with that 2 v. 
jew, not a generals privilege during the whole time + Tori Bags 
Which the act of parliament allows them to furrender in. 299 · 
evertheleſs if a bankrupt be abroad, and upon his re- 

m with an intention to ſurrender, is arreſted on his 

ding before he can conveniently make his ſurrender, 

privilege ſhall extend to him; but it muſt N- that 

was actually going to ſurrender.. 

For where one Levi Solomon, a bunkruptz came from Kenyon v. 
Aland to England within the forty-two days, with e 5 
ent to ſurrender himſelf upon the forty-ſecond day, but 
ding that his time for Ty was enlarged to a 

Vol, I. 1 further 
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17 . the Privilege of the 


es. v. 6 4. further Fr he then laid aſide his deſign of ſurrendering 

3 Hhimſelf upon the forty-ſecond day, and did not mean ty 
Panera until the enlarged day. In the intermediate 
time he was arreſted by one of his creditors. 

Upon a motion that he might be diſcharged out o 
cuſtody, the court ſaid, if a bankrupt be abroad, as this 
man Was, and upon his return with an intention to ur. 
render, i is arreſted on his landing, or within a day or tw 
after his arrival, before he can conveniently make his 
furrender, it would be too rigorous a conſtruction of the 

| ſtatute, to ſay he ſhall not have a reaſonable time in 
which. to execute ſuch intention; becauſe in fact he is on 
his way to ſurrender. But here the bankrupt, inſtead of 
ſurrendering on his arrival, ſwears he had no intention 
of doing ſo till the laſt moment of the time allowed hin 
for finiſhing his laſt examination. There is no pretence 
therefore for faying he is within the privilege of being 
free from arreſts in coming to ſurrender 5 which muſt be 
confined, like the caſes of witneſſes arreſted in attending 
the court, to a reaſonable time eundi & dun; and 
beyond that the privilege does not extend. 
Ez parte Nor will the act be any protection but againſt the ſuit 
. of creditorsz for Lord Hardwicke ſaid, a bankrupt may 
be taken and ſurrendered by his bail within the time d 
privilege. Bail are no creditors till damnified, and there- 
fore not within the deſcription of the act, which plain) 
appears to be confined to an arreſt, reſtraint, or impti- 
ſonment by his creditors. 
Every perſon that is arreſted in the court of King 
| Bench, the bail-piece is, ſuch a one defendant traditur 
in ballium ſuper cepi corpus, &c. (naming the bail, ther 
additions and places of abode) fo that in the conftat 
language of that court the bail are his gaolers; and it 
upon this notion the bail have an authority to take th! 
principal, and he may be arreſted on a Sunday, for as be 
is only at liberty by the permiſſion and indulgence of tit 
bail, they may take him up at any time, 


aa. co a. n 1 8 


Therefor 


- Sarikrupe from Arreſt, =_ 
„ that an A vE:purliament hall pre- ch. v. 2 
vent a perſon, who has been ſo kigd as to give the prin- 
cipal his liberty, from taking him up in diſcharge of 
himſelf, would be very hard, eſpecially as there is no ſort 
of danger to the bankrupt of his being a felon, as the 
commithoners may examine bim in gaol, and conſe- 
quently it in no fort can be ſaid to be in contradiction to 
the act of parliament. His Jardſhip added, that he did 
not know that the bail's taking the principal coming to 
a court of juſtice to be examined as a witneſs, had ever 
been determined as a contempt of the court, provided 
they bring him to be examined by chat court; but that 
he would not. be underſtood to be bound by tlus opinion, 
or to have it cited in another place, which is the only 
proper (place, the court of King's Bench (where the 

bankrupt was ſurrendered) and it is dar- that 
tan diſcharge the proceſs. 
The privilege extends to protect a e againſt Exparte 
= an attachment for non-payment of money, which is con- erp 4 
ſidered only as pracels to enforce nent of a debt, and 1797. 
analogous to an ne 
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- Sf che Proof e of Debts, 


Set. I. Time and Manner of Proof and herein if 
1 8 8 the Effect f a Mortgage « or tes ans 
II. The Creditors Election. 
HI. Creditors of Bankrupt, Executor or Truſſir. 
IV. Creditors by Annuities. 
V. Apprentices and Children. 
VI. Bonds. © 
VII. Bill f ge and Promiſſory Notes = 
VIII. Rents. 
IX. Intereſt. 
X. Ciſis. 
6 XI. Debts made md 4 by Statute. + 
VII. Debts payable at a future Days and ber- 
; „ 
N 1 . the unn. 
45 | Bands and Tudgments, 
en 1 Bills and Notes. 
Agreements. | 
XIII. Of contingent Debts, and herein, of 
Contingent Debts aided by Statute. 
Cauſe of Action. | 
Covenants. 
© Collateral Undertakings. 
Bail, | 
2341 Contingent Debts not proveable. 
XIV. Of Creditors by Marriage Articles, and 
herein, of 
"Ow to pay in | the Lifetime of th 
een, | 
. | Bands 


Eine and der oY 


Money to be paid after his Death. 
Condition is broken before his Death. 


pel the Performance of a 
Set. xv. 25 joint Debts, and herein, of © 


-, How they are to be proved. 


 Elefiion where Debt is joint « and ſeveral, 
XVI. N e a Hue 2 


. 
* 


” —_— * 


i Is 
21 J. I. C. 19. ſ, ED 1 8 125 
7 n 


5 G. 2. c 30. fo 25, ak . 
19 G. 2. c. 32.1.2. 17 . 


8 E C 1 7 _ * 
. and Manner of Prof. © 


proof is the oath of the creditor, which if not obj 


rally eſteemed ſufficient ; but if any well-founded objec- 
tion is raiſed, the demand muſt be further ſubſtantiated 
by evidence. For though the creditor ſhould make a 
poſitive oath of the debt, the commiſſioners, if they con- 

eive themſelves to have juſt grounds to doubt its fair- 
neſs, ought to admit it only as a claim, for the debt muſt 


de made out to the e e e eee e 
iſe it may be rejected. 1 FA 


In caſes where the creditor lives in the 898 or is 
abroad, the ſtatute direAs that his. affidavit of the debt 
hall be received by the commiſſioners; but where cir- 
unſtances make the obtaining an affidayit impoſſible 


+ from 


Bond and Covenants by the Huſband fo 


2, Where the Father gives a Bond, and the 


| Where the Aſſignees come into 727 5 to en- — 


Der- may be proved at any of the public meet⸗ ch. VL, Cx. 
ings appointed by the commiſfioners ; the uſual 


to Teſtator on con- 
by the bankrupt himſelf, or any of the . . $ gene- 


t forgiven by 


dition to pay 

\ annuity, on 
bankruptcy, 

the executrix 
ſhould prove the 
debt. 


Ex parteEngliſh, 
2 Bro. 610. 

Ex parte 
Simpſon. 

Ex parte Wood. 

1 — 222. 


3 


. Ch. vl. £2, 


Sccalage 49 · 
Ex parte Voun 
th March, 5 


1785. 


ends ani ibid 6f Pe 


from his not beinj; preſent to fettle the accounts, or other 
good reaſon, proof may be admitted alunde, = 
Thbetefote, on 2 petition by Young, fetting forth that 
the bankrupts were juſtly and truly indebted to him in 
the ſum of 2,1601. 155. 10d. on the balance of accounts 
depending between them and the petitioner, but that the 


accounts of ſuch dealings and tranſactions had never been 


boaly adjuſted ; and that at a meeting at Guildhall on 
the 14th of February, 1780, the petitioner; by his agent, 
entered a claim for the faid debt. That at the fame 
meeting, a dividend of three ſhillings and ſixpence in the 
und was declared, and made, by the ſaid commil. 
eg amongſt all the creditors of the ſaid baukrupt, 
who had proved or claimed their debts. That a meeting 
had been advertiſed in the London Gazette, for, and wa 
intended to be had on the 14th February, 1785, for the 
Proof of debts, and for the purpoſe of having a further 


dividend declared by the ſaid commiſſioners, amongſt the 


creditors. That the petitioner did; for ſome time pre- 
vious to the entering the ſaid claim for his faid debt, reſide, 
and had ever fince reſided, and did then reſide in the 


ifland of Grthdda, and by means thereof, the petitione 


had been prevented from having the accounts between 
the petitioner and the ſaid bankrupts liquidated and 2d. 


jouſted, fo as to enable him to prove his ſaid debt. An 


from the circumſtance of his refiding i in Grenada, it would 
be impoſſible, on his part, to make proof of bis debt, or 


: "275 ſettle the accounts at the faid propoſed meeting. 


It was therefore ordered, that the commiſſioners be it 
liberty to receive ſuch proof of the debt claimed by the 
petitioner under the ſaid commiſſion, as he ſhall be adviſe 


to make, without requiring the oath of the petitioner, i 
proof of ſuch debt; and that the petitioner be admitted: 


creditor under the faid commiſſion, for what ſhall be f. 
prov ed to be due to him, and be paid a dividend or di. 
denids, in reſpect thereof ratably, and in equal proportion 
N ſaid e And that 
7 


any eating k Ke making a dividend "wider the ſaid com- "© 
miſſion be poſtponed for the ſpace of kx wes f | the | 
date of the order. „ 
The aim of the legiſlature in all the ſtatutes 0 

ing bankrupts, being, that the creditors ſhould hai e At 
equal proportion of the bankrupt's effects, creditors 
every degree muſt come in equally ; nor will the. natur 
of their demands make any difference, unleſs — 
obfamed actual execution, or taken fome pledge or 

rity before an act of "of bankruptcy committed 
a creditor comes to prove his debt; he is obliged to ſwear, 
whether he has a ſecurity or not; and if he has, and = 
ſiſts upon proving, he muſt deliver it up for the benefig | 
of his creditors, unleſs it be a joint ſecurity from the 
bankrupt, and another perſon; in which caſe he may come | 
in for his whole debt under the commiffion, without Ex parte Bennet 
being compelled to deliver up the joint ſecurity, being k. gat. 
intitled to recover what he can from the co-ſecurity, 


5 : and take his dividend, upon the whole of his demand, 

20 upon the bankrupt s eſtate, provided he does not receive | 

: he more than 205. in the pound, in the whole, When See the 

1 therefore a creditor has a mortgage or other pledge that wan 

_ he apprehends is not equal to the payment of his debt, he | 

Lg | muſt apply to the "Commiſſioners to have the pledge * 

ks fold; and to be_ admitted a creditor for the reſidue, — parte 

Vir and the commiſſioners may direct the ſale to be made zoth aa 4 
: py before them, or by public auction. 5 . : 
fy 7 Bonds, bills of exchange, and other perſonal eln Ex parte 

= ties, pledged or depoſited with a creditor, may be directed Hillir 

wh to be ſold before the commiſfoners in the ſame manner nnn 

by as an eſtate. . 

Avifel If nees of the 

mw a debtor, by way of collateral ſecurity, delivers 4 debtor making 

ner, u bill of exc the pledge cam 

edt hange or promiffory note to his creditor, with- in6& upon its 


out his name appearing upon the paper, it muſt be diſs E nals. 


0 a 
0 poſed of as a pledge, and the produce applied to reduce N 
orden be debt, the relidue of the demand being only proveable 19%. 
1105 pager the commilſion, Therefore in a caſe where Meſſrs. Ex parte 
| | : I "i ; | k Gardner ; 

W} | | + Hancoc| 21K Dec, 

& | bp, © 279G 
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Ex parte Smith 
19th Dec. 1789. 


Where a perſon - 


takes a bill with- 
out the name of 
the party from 
whom he re- 
ceives it, it may 
pe either as a 
pledge or a pur- 
chaſe, according 
to the agreement 
of the parties. 
If it is taken - 
as a pledge it 
muſt be ſold,but 
If as a purchaſe 
it liquidates the 
debt to the full 
amount of the 
bill. 

Ex parte Whitter 
6th. Feb. 1790. 


Ex parte Roberts 


* he 


Ex parte Smith 
18th Nov. 1789. 


Tizie aud Manner ab Proof, 


Hanack and Rawlinſon had been permitted to prove a i 


debt of 2,498. L 1 5. 11 d. againſt the eſtate of Lewis and 
Potter for goods ſold and delivered, an application was 
to expunge part. of the proof, becauſe, among ſe 
veral bills of exchange Which Hancock and Rawlinſn 
had 3 from the bankrupts, on account of their 
debt, there was one dated the 20th March, 1789, drawn 
by one P. Green, by procuration of George Cooke, for 
305 l. 145. upon and accepted, by Willinſan and Gols, 
and upon which the bankrupt's name did not appear, 
Upon hearing the petition the Lord Chancellor held 
that as the bill was intended as an additional ſecurity, an 
the names of the bankrupts were not upon the bill, i 
"muſt be conſidered as a pledge, and he ordered the bil 
to be ſold, and the money to ariſe from the ſale to be 
deducted from the ſum of 2,498 J. 1 5. 114. and the fad 
debt proved by Hancock and Rawlinſon to be expunged as 
a proof, and admitted only as a claim; and that a divi- 
dend ſhould be reſerved thereon i in caſe any theme * 
made before the fale of the bill, 


S. P. Bank of E 26964 Newman 1. Ld. Ray. 12. Mod. 241. Comyn? 5Rep. 57 


: | 
- 


Ex parte Havard 
xithJune, 1790. 


| Where a ſecurity i is depoſited generally, if the creditor 
has two demands, the one proveable under the com- 
miſſion, and the other not, he may apply his ſecurity, in 
the firſt place, to reduce that demand which is not provee 
able. 1 

Lindegreen, Son and Grill, » were chants? in Londm, 
and Meſſrs. Gooch and Cotton were merchants at Vr. 
mouth. Lindegreen and company acted as bankers in 
London for the houſe of Gooch and company at Yarmouth 
by accepting and paying their bills, and otherwiſe giving 
them credit in London. 

In Auguft 1783, Lindegreen and company. were in 
adyance for Gooch and Cotton upwards of 12,000 l. and 
Gooch and company were then in want of further afliſt 


fe ; Le by four ſeveral een dated in the {ai 


. * 
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CEime and Panner of Proof. 


money, and that Lindegreen and company were under 


dat Goch and Cotton had occaſion for further aſſiſtance, 
bhich Lindegreen and company had agreed to advance 
them, therefore Gooch and Cotton, by the ſaid indentures, 
aſſigned to Lindegreen and company ſeveral debts, ſums 
of money, ſhips and effects therein mentioned, to ſecure 
to them the balance then due, with 5 per cent intereſt, 
together with ſuch further ſums of money as ſhould be 
due to them for money to be advanced and paid for Gooch 

and company, either by bills accepted or to be accepted; 
and they, at the ſame time, executed to them a mort 
in fee of a freehold houſe in "Ik armouth, by 8 of a fur» 
ther ſecurity. 
| Lindegreen and company being indebted to their own 
WE bankers, Meſſrs. Stephenſon and Batſon, in Sept 1783, 
aſſigned and conveyed the ſaid ſecurities to that houſe, by 
way of mortgage for the money then due to them. 

4th Od. 1783, a commiſſion iſſued againſt Gooch and 
coinpany. 

7th Odi. 1783, Lindegreen and company became bank- 
rupts. .Gooch and Cotton, at the date of their commiſſion, 
were indebted to Lindegreen and company in 144393 “ 
55. 74. upon balance for money actually advanced to 
chem; and Lindegreen and company were alſo under ac- 
eceptances for them, and had given them letters of credit 
to the amount in the whole of 29,5441. 165. 6d. _ 


OO To 


— - 
0 
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ances and engagements, for Gooch and Cotton, debts to the 


eſtate, and a further debt was claimed. 
On the 6th Nov. 1784, a dividend of 3 5. 44. in the 
pound was declared under Lindegreen's 'commiſfion, and 


W amounted to 3, 758 J. 18 5. 8 fa,, and ex- 
ceeded 


121 


month of Auguſt, reciting that they were then indebted Ch. vi. 6. 
to Lindegreen and company in a conſiderable ſum of 70 | 


acceptance, and liable to pay ſeveral of their bills, and | 


In conſequence of Lindegreen and company's accept= 


amount of 15, 143 J. 155. 3 d. were proved e their 


which dividend upon the ſaid 15,143 J. 15 f. 3 d. and the 


\ ; * 


122 
Ch. VI. f. 3. 


Coach and Cotton; which was objected to, becauſe the 


and it was agrecd, that if the affignees of Lindegreen and 


Ex parte Arkley ' 


26th Nov. 1791. 


ceeded the value of the ſecurities aſſigned by Gooch and F 


55. 74. under the commiſlion againſt Gooch and Cotto, 


ceptances and engagements they were under for the {ai 


Time and Panner of Proof. 


Cotton to Lindegreen and company. 
On the 7th Dec. 1784, a dividend of 3 s. in the pound 
was declared under Gooch and Cotton's commiſſion. 
Lindegreen and company's aſſignees applied unde 
Gooch and Cotton's commiſſion to be admitted creditor, 
for the 14,3937. 55. 7 d. the amount of money actual 
paid by them, prior to the date of the commiſſion againf 


ſecurities ought to be applicd towards liquidating that de. 
mand, and not to ſatisfy the engagements that were out. 
ſtanding at the time of the bankruptcy. 

. Stephenſon and Batſon appeared by counſel at the hear. 
ing of the petition, which was preſented by the aſſignes 
of Lindegreen to be admitted to prove the ſaid debe 


company were permitted to prove, they ſhould account 
with Stephenſon and company for the dividend. 

It was ordered that the petitioners, as aſſignees of Lin 
degreen and company, ſhould prove the ſum of 14, 303“ 


and be paid in reſpect thereof a dividend in proportiat 
with the other creditors, and that all the ſecurities and 
effects made or afligned by Gooch and Cotton to Lindegrin 
and company ſhould be applied, ſo far as the ſame woull 
extend, in or towards exonerating or diſcharging tit 
eſtate of Lindegreen and company from the ſeveral 2. 


Henry Gooch and Thomas Cotton, at the time of the iſſuing 
of the (aid commiſſion againſt them. 

So where it appeared that, previous to the year 178), 
Dixon and Viney, and Freeman and Grace, had dealing 
together, and that in Dec. 1786, Dixon and /iney bus 
rote of Freeman and Grace their acceptances for 3,500, 
on the depoſit of a certain quantity of cotton, valued a 
5,0004. with a proviſo, to enable them to ſell the cotton 
aud apply the produce to the POET" the bills whid 


3 
- 
; 


— — bf Proof, 
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ley accepted for Dixon and Viney, to the amount of Ch. vI. C 1. 


the 3,500 J. 

A little before the bills became due 55 Mätket he 
Cotton was very Tow, and therefore the bills were ee 
WY inſtead of their diſpofing of the cotton. 
Accordingly five other bills were accepted by Freeman 
and Grace, and aftetwards they accpted two more bills. 
on che 3d of March, 1787, Dixon and Vincy Stele 
a power to Freeman And Grace to ſell the cotton for the 
even bills, amounting to 4,773 l. 66. Freeman and 
f Grace paid their bills when due, and ACEC WRIT 59 We 
Cotton for 3,502 J. 65. 5 4. 


On the 5th March 1787, Viney and Dixon applied to 


: Freeman and Grace for further aſſiſtance, and to indem- 
5 ify them they propoſed to depoſit a quantity of tallow; 
pon which Freeman and Grace, on the 5th March 1787, 
accepted four bills, amounting to 2,000 . and the tallow 
as depoſited, 

=_ On the 13th February, Freeman and Grace, accepted 
Wt wo other bills for Dixon and Viney, amounting to 1 2 
= 17 5. 4d. 


13th Marth 1587, Viney, on behalf of himſelf hd 


Dixon, executed an authority for Freeman and Grace to 
l the tallow, and to pay themſelves 3,201 /. 17 g. 44 
d whatever balance might be due on account. 
Freeman and Grace paid theſe bills. In March 1787 
ey ſold the tallow for 1,637 l. 18 5. 8 d. e 


34 May 1787, a commiſſion of bankrupt iſſued againſt . 


Dixon and Viney. 


6th Augu/? 1790, a commiſſion of bankrupt iſſued 
wainſt Freeman and Grace. Dixon and Viney committed 


its of bankruptcy on different days. One on the 7th 


fpril 1787; the other on the 16th of the fame month. 
1,300 J. part of the bills accepted on the depoſit of the 
otton, were paid previous to the 7th April and 9985 
were 2 between the = and 16th, 


124 e Flint or Pier 


Cb. VI. ſ. x. All the bills accepted on account of the tallow were 
* paid after the bankruptcy. 
. The: queſtion. upon the petition Was, Whether the 
aflignees of Freeman and Grace had a right to apply the 
proceeds of the cotton to the account of the bills which 
became due ſubſequent to the 7th. April 1787, or whe- 
ther they were to be applied generally. 

- This petition ſtood over until the 22d December 1791, | 
| wien it was agreed between the parties that part of the 
bills, amounting to 1, 300 J. were paid before the bank- 
ruptey, and that other part of the bills, amounting to 

34731. 6s. became due on the 8th and 27th April. 
Luhe chancellor held that the aſſignees of Freeman and 
| Grace had a right to apply the proceeds of the goods 
>. depoſited to the 3,4737. 65. the bills which b h became due 
15 after the 7th April. | 
© Corporations uſually appoint a ak or iber, whe 
is the perſon to prove debts due to them; he muſt hoy- 
ever produce his appointment under ſeal to the com. 
miſſioners. 
I che bankrupt's et eſtate is in arrear for taxes, the col. 
lector ſeems. che proper perſon to prove the debts, and he 
ought to produce his appointment, that the commiſſionen 
may judge of the Jegality of it; but if the collector him- 
ſelf ſhould become bankrupt, having received the taxs I 
from the inhabitants but not paid the money over, one 
| of the inhabitants may prove for himſelf and the reſt. 
Ex parte Chilg Thus in a petition ex parte Child, the petitioner prayed 
Alk. 111. that he might for himſelf, and the reſt of the pariſhioners 
of St. Dun/tan's in the Weſt, be admitted a creditor 
under the commiſſion againſt John Cuff, a bankrupt, fot 
the ſum of 869 J. 85. 1 A the balance of the money hal 
and received by John Cuff from the ſaid pariſhioners. 
The bankrupt was duly appointed collector of the land 
tax, and as ſuch received of the ſeveral inhabitants for 
the land tax and window duties, ſeveral: ſums of mone), 
amounting in the whole to 3,3914. 10s. and had wy 
RX | paid 


Es a os HA 2 Bebo ; F 8 . WEE was 
_—_ 


C 


D's 
5 
3+ 


he doubt entertained was, Whether the a. | — 
according to the form of depoſitions of debts could ſuffer 
ne inhabitant to ſwear, that neither he nor any other of 

he inhabitants had received any ſecurity or ſatisfaction? 

he Lord Chancellor thought in this caſe one inhabitant 

ight prove for himſelf and the reſt of the pariſhioners; 

nd ordered it accordingly, becauſe he might ſwear, that 

either he nor the reſt of the pariſhioners to his know- 

edge or belief, had received any ſecurity or ſatisfaction. 

So where it appeared that John Muggeridge was ap- Ex parte: 
jointed joint collector with Burgeſs the bankrupt, of the gy * 
ind tax for the borough liberty of the pariſh of St. 1 
osviour, for the years 1789 and 1790, and that William 79%. 
larke was alſo appointed for the ſame time joint collector 
ith Burgeſs the bankrupt, of the conſolidated rates, con- 
ſting of window, commutation, houſe tax, and others. 

The practice of theſe collectors was, at the cloſe of 
ch day's collection, to divide the money collected in 
eir reſpective diviſions with the bankrupt, which had 
cen the cuſtom for many years. The monies remained 
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115 their hands until called for by the receiver. | 
Ab On the 3d December 1790, a commiſſion of r 
bim. ued againſt Burgeſs. At the time of the commiſſion 


Wurgeſs and Muggeridge, as collectors of the land tax, 
id a balance in their hands of 331 J. 115. 11d, and 
Purgeſs and Clarke had a balance of 4051. 05. 241 l. 
After the bankruptcy Muggeridge, out of the money 
nich he retained as his proportion of the daily receipts, 
aid to thereceiver 2251. 4 5. 10 fa. leaving 1061, 7 5. 03d, 
npaid, being part of the monies collected and retained 
the bankrupt. Clarke had not paid any money to. the 


rer 

5 The petitioners had applied. to the „ 11 
nts for d not permit them to prove, which they PADMA uh 
moneſ, liderty to do. 


ad only For the e ex parte Child, 1. 4th. 111. was TOR ER 
pal  * ; | Againlt 


— 


s, @Cinoand Pauner ef Proof. il 
| Ch. TEED. : Againſt the petition, at was inſiſted that the parih 1 : 
" "0 having paid the money to the collectors, and they bein £1 
jointly liable, no demand could be made upon the pariſꝭ 
nor was there any debt due to the pariſh from the bank. 
rupt. And it was inſiſted that the proper perſons to Prove 
would have been the joint collectors on their own a. i 
count, as for debts which they had been obliged to pay ail 
being jointly liable with the bankrupt; and that as thy i 
had not paid until after the W they could n« 
Prove at all. 5 
Lord Chancellor faid it was a joint debt, but that i WW 
was a joint debt to the pariſh, for which the bank 
had not accounted. It is till money due to the patiꝭ 
and when the bankrupt miſapplied the money and ney. 
lected to pay it over, it was money received to the uſed - | t 
the pariſh. He thought the demand of the pariſh was m 
extinguiſhed, for the bankrupt had money of theirs in AW 
hands which had not been accounted for, and ordered n 
Muggeridge and Clarke ſhould be reſpectively at libel 
to go before the commiſſioners, to prove the reſpedinWil 
ſums of 3317. 115. 114. and 4057. os. 22d. on beidii 
of the pariſh, and ſhould be admitted creditors under th 
- | faid commiſſion, for what they ſhould ſo prove, and & 
4 | reſpectively paid a dividend or dividends in reſpect of the 
| faid debts, ratably with the other creditors under the can 
miſſion, | Z 
Every ſecurity that a creditor has for his debt, mult i 
produced at the time of his proving, when the commi 
fioners will mark them as having been exhibited, Aol 
i che creditor has a judgment, it ſhould ſeem that i 
5 dauanht to produce an office copy of the judgment to 
Expane exhibited, for upon a petition to have the proof of 2 di 
3iMarch1796. admitted which the commiſſioners had rejected, becaut 
the creditor had not an office copy of the judgment i 
exhibit, the petition was diſmiſſed with coſts. 
In the ſame manner any perſon acting for another, mu 
produce his authority, and have it exhibited. * 


et ene e, 


debts, and bankrupts to be diſcharged therefrom, is ſaid 
to be co- extenſive and commenſurate. However, the 
court will not abſolutely ſtop him from bringing an action, 
but put him to his election; and ſhould he elect to pro- 
ceed at law, he will ſtill be allowed to prove his debt, 
for the purpoſe of aſſenting to or diſſenting from from the cer- 
= tificate, which permiſſion is abſolutely Tequiſite. | to make 
, bis remedy at law of any avail ; for ſhould the bankrupt 


i I» 
» Of th the Crediters Flas Jojo! 


Tas 1 of creditors to come in and prove theſr Ex parte 


Groome 
1 Atk. 119. 
Ex parte 
Williamſon 
1 Atk. 83. 
Ex parte 
1 Atk. 220. 


procure his certificate, he will be thereby diſcharged from 


parte 
8 
1 Atk. 83. 
Some doubt has 
been entertained 
of this ; but ſee 


neg· 

*. mat action, as well as from all debts contracted before 
asm the act of bankruptcy. 0 

in ue Where a creditor has W at law before he ap- 

2d thit : | plies to prove his debt under the commiſſion, he _— 
lidem not to be permitted to prove without relinquiſhing his 
pectin WY proceedings at law, unleſs by order from the Great Seal, 

\ bebal AS for the purpoſe of ſignifying his aſſent to or diſſent from 


de certificate. 

But the circumſtance of a creditor proving his debt 
previous to proceeding at law againſt the bankrupt, does 
not amount to a concluſive election to take under the 
S commiſſion, for a creditor has been ſuffered to make his 
election of proceeding at law, againſt the bankrupt him- 
comm. elf, after having proved his debt, and received two divi- 
dends, upon condition of refunding what he had received. 
But the caſe, perhaps, might be different, if the creditor 
had in view, the charging à third perſon, as the ſecurity, 

dor the bail of the bankrupt. 

| Therefore, where a creditor who had brought. an Alen 
o which the defendant gave bail, afterwards proved his 
lebt, and ſigned an agreement to permit the bankrupt to 
ep his houſe ſtill apen for trade, and to make him an annual 
unvance, The — afterwards delerted his houſe, 


and 


ex parte Botteril 
infra, where the. 
commiſſioners _ 
refuſed. 

Ex parte 
Dorvilliers 

1 Atk. 221. 

Ex parte 
Lindſay 

1 Atk. 220. 

Ex parte Capot 
1 Atk. 219. 

Ex parte White 
17th Jan. 1792. 
Ex parte 

OY 
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ez. gen 1 
Aren v. 
Harford, 

2 Black, Rep, 
1317. 
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Ch. LC. 
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and abſcoiided. Upon which the creditor proceeded to» i 
fix the bail, and ſerved execution upon them. The Wi 
court faid, there were ſome inſtances, in which the cout Wil 
of 'hancery permits a credicor to do certain acts, ſuch 
as proving his debt, and voting for affignees, without 
binding him to come in under the commiſſion, and re- 


nounce his legal remedy. But the creditor here, has 


gone much further, he has made his eleFFion, has ac- 


= quieſced under the commiſſion, and ſhall not, on a ſub- 


Ex parte Ward 
1 Atk. 153. 


Ex parte 
Dorvilliers 
x Ack. 221. 


ſequent, unforeſeen event, at the diſtance of a twelve- 
month, deſert the nen and come upon the ball 
by ſurprize. | 

The being choſen aſſignee, will not prevent the clear 
from ſuing the bankrupt at law if he has not proved his 
debt, for in that caſe, he can only be conſidered as a cre- 
ditor at large, and even if he has proved his debt, and 
choſen himſelf aſſignee, he may f{ill elect to proceed at 
law, and be diſcharged as a aged under the com. 


- miſſion, 


But he cannot 
petition for a 
commiſſion. 
Burnaby's caſe, 


1. Sta. 653. 


Ex parte Hicklin 


ad February 
12775. 


If a creditor at the time the commiſſion ines has the 
bankrupt in execution, he may prove his debt under the 
commiſſion, and elect to ditcharge the bankrupt; but if 
after the con miſſion has iſſued a creditor proceeds at Jaw 
againſt the bankrupt,” and takes his body in execution, it 


is a concluſive election, and he will not be entitled to 


prove ſo as to receive a dividend, although he ſhould after- 


wards diſcharge the bankrupt out of cuſtody. 

As where Miller and Knight being indebted to Hicklin, 
he brought an action againſt them and recovered judg- 
ment. Miller was taken in execution, but previous to 


his being taken in execution and after the judgment, 2 


commiſſion of bankrupt iflued againſt Miller, and he was 


_ found to be a bank rupt. After that a compromiſe was 


entered into between Hicblin and the bankrupt, by which 


Hicklin was ſecured part of his debt to be paid by inſtal- 
ments, and was to come in as a creditor for the reſt of 
his demand under the IE and the bankrupt was 

IO 


icharged..out. of Roy  Hiebh ed to prors his 
lebt under the commiſſion according to the agreement, 


reditor has his election either to continue him in execu- 
ion, or to come in under the commiſſion. In the latter 
aſe he muſt diſcharge the bankrupt out of priſon. The 


he taking the body of the bankrupt in execution is 2 
atisfaction of the debt. It is the higheſt ſatisfaction a 
reditor can have, and if he diſcharges his perſon aſter- 
ards, he cannot reſort to the debtor's effects, for having 


| tished. 


he has taken the body of his debtor in execution before 


bim in execution after the commiſſion; In the latter caſe 
t is making an election. His Lordſhip declared that the 


ards diſcharged him, his ne is S 08 _ he diſs 
miſled the petition. 

In another caſe the bankrupt, Peter ibis, prior 
o the date of the commiſſion, which iflued on the 7th 


partner of John Dearnſon, i in the ſum of 250 l. | 
In January or February 1789, the bankrupt was caken 
in execution at the ſuit of ſome other creditors, and com- 
mitted on habeas corpus to the Fleet. The petitioner being 
in America, his agent here thought it proper to charge 
e bankrupt in cuſtody at the ſuit of the petitioner,” which” 
1 did by commencing an action in the Court of Exche- 
ha. I s quer 


ion here ie, whether he has ſuch election where he 
i ; bas taken the bankrupt in execution after the commiſſion. . 


9 ken him in cution, his debt is e e as ar | 
commiſſion, does not hold in the caſe where he takes 


petitioner having made his election after the commiſſion 
by taking the bankrupt in execution, and having after- - 


g 1789, was indebted to the petitioner as A 


129, 


Cb. VI. . . 
— 


ut was refuſed, and now. petitioned to be admitted. 

Lord Chancellor Apſley, after taking time for conſiders. 15 
tion, ſaid he was clear hat if a man is taken in execution 
before a commiſſion of bank rupt iſſues againſt him, the 


The reaſon for putting the 5 to cleQion where 


Ex parte Warder 
224 December 
1790. | 


Ex parte Caton 
21ſt December 
1791, 

Same point in 
the ſame bank» 
ruptcy. a 
Ex parte | 
Rattray zoth 
Avguft 1791. 
Same poiat, 


. or the Creditors el 


ch. vi. t 4. quer againſt the ſaid Peter WWhue/ide at. the ſuit of th 3 

e d a petitioner, The action was commenced i in June, 178, Y { 

and judgment obtained 'againſt the bankrupt, and in Wi 
Eafter Term, 1790, he was charged in execution at the i 

- petitioner's ſuit, for the ſum of 297. 155. 5d. The pet. 

tioner did not arrive in England until after the bankrupt 

had been charged in execution. 

On the 28th Fuly 1790, the bankrupt. abwined his 

. and was diſcharged by an order of one of the 

Barons of the Court of Exchequer, in the uſual manne;, 

| On the gth Oclober, 1790, the petitioner applied to the 

Ex parte Biſſon commiſſioners to be admitted to prove, but was refuſe 

—5 March upon the ground of his having charged the bankrupt i 

| Creditor having execution ſubſequent to the commiſſion, being a concl- 

navel 15 five election, and a ſatisfaction of the debt. 
tion ſubſequent The petition was preſented to be permitted to provg 


to the commil- 


Goa, afrerwards and to be let in to receive a dividend with the other er. 
— Jo 
micted do prove. The Lord Chancellor was of opinion, that chargin 


e 1 the bankrupt in execution after the commiſſion ilſuc, 
| Hewit2if Jan. was a concluſive election to proceed againſt the 1 
273g. and he diſmiſſed the petition. 

If a creditor is proceeding at law the bankrept i is ern. 

titled by petition to put the creditor to his election, eithe 

to abide by the commiſſion and waive the proceedings a 

We wand law, or relinquiſh all benefit under it; but whether uff 
_ Hopkinſon creditor-can be compelled to elect before a dividend ſeem 

Vezey jun. to be ſomewhat unſettled, 5 

159 Several modern determinations, ſupported is ſome d 

| an earlier date, have put the creditor to his election be 

fore a dividend, provided the application was not ma 

before a reaſonable time had been afforded the credita 

0 to examine into or inform himſelf of the bankrupt's 

fairs, and Lord Thurlow, in a petition. ex parte Faber 

. - a bankrupt, faid he would not lay it down generally, Uf 


23th Jn. 1789. there myſt be a dividend . breauſe, it e 


e the fault of the (EN VION BL he mor etpect the cb. vl. f a. 
a nkrupt to explain his conduct, and ſ ſhew that the Wye. — 
end was not delayed by his fault. [fe a 
lam Cow, inſurance broker, 2 baubrupe⸗ being Ex parte Caw. 
ebted to Thomas Hebert, of London, merchant, in 214 March, 
. 28. 65. 14. Hebert arreſted him for the money, Py ee 
oceeded in his action to judgment, -Gaw was alſo in- 

oted to Savage Barrell, of London, merchant, i in 2 210, 

ao also arreſted him, and bad proceeded in his action 

. judgment. In April, 1742, a commiſſion of bankrupt 

ed againſt Caw. Both Hebert and Barrell proyed 

eic debts under the commiſſion. The petition. ſtated 

eſe facts, and alledged, that notwichſtanding they had 

oved their debts, they threatened to take out execution, 

Wh otherwiſe proceed under the ſaid ſeveral actions againſt 

ror, de petitioner, and that the perſons who were his bail in 

r cre he ſaid actions intended to ſurrender him in their diſ- 

| arge; and the petition prayed that the ſaid creditors 

arging icht make their election within a certain time, whether 

igel, Wi ey would proceed againſt the petitioner at law, or take | 

perioy, Weir relief under the commiſſion. 

15 The Lord Chancellor, after hearing counſel for the | ; 
is tion, Hebert and Barrell not appearing, although duly | 4 
, eite g red, directed that they ſhouid reſpectiyely make their 8 | 
ling Aeon within a fortni ght after ſervice of the order 

her ur Whether they would proceed againſt the petitioner at law, | 

id ſeem take their relief under the commiſſion. 

[In another caſe, Solomon Du Pax, on the 27th Fanu- x, parte 

1443, was taken in execution at the ſuit of William Du Pas, . 

on d, for the ſum of C. 277. 195. 24. and not being eee 

zot malle to pay the debt, he was afterwards by habeas corpus | 

(cred oved to the Fleet, where he remained. On the 3oth 

rupt's i arch, 1743, a commiſſion of bankrupt iſſued againſt 

n, and the faid IVilliam leans re his a 

a commiſſion. 

pight = Paz petitioned and prayed that the cid William 

.. Mt might abide by ſuch ſatisfaction as he ſhoald 0 

8 tain 


132 


21 4 2 tain under the commiſſion, and that the petitioner might 1 


x 


t withe, it is not ſtated that there were any dividend, 


Ex parte 

Rogers, 

12th june, 1790. 

So ex parte 

Forſey, ↄth 
t Hh 1791. 

rte Koops 

Sf M hr hg : 

ol, 

Ex parte James, 

23d June, 1791. 


Ex parte Side- 


botham, 2 1ſt 
December, 1792, 
and final order 


in March, 1793. 


Ex parte 
Crinſoz, 
I Bro. 270. 


Ex parte Bot- 
teril. 
x Atk. 109. 


- titioner, the ſaid William IV intie not appearing, order 


ceed againſt the petitioner at law, on take his relief unde 


rupt, a creditor proceeding at law, was put to his eledion 


to his election, until he had fully anſwered the bill. 


5 ſignees ſufficient to make a dividend. 


had arreſted him upon the bond and charged him in er 


** 2. 


Elen. - 


be diſcharged from his wan en at the __ of the ſaid 
Villiam Wintle. 


The Lord Chancellor opon Lg 6 for — 5 
that he ſhould make his election, whether he would pro 


the commiſſion,  - 
In the two caſes 3 before * Hal 


which probably would not have been amines, if that ſad 
could have been inſerted with truth. | 
So in ex parte Rogers, upon the petition of tho bank 


before any dividend declared. Again in e parte Kujy 
the commiſſion iſſued in 1790, and an order was mak 
in 1791, before any, dividend, for the greditor to.eled; 
and in another caſe in which the commiſſion had iſſued u 
the 3d 44py, 1791, the creditor. was put to his elecia i 

an the 23d June, in the ſame: year, which. was oor 
— a dividend could be made; and in ex parte Sd. 
bat ham, an order was made for the creditor to. elect be- 
fore a dividend ; but he having filed a. bill of diſcovey 
againſt the bankrupt, the court refuſed to put the credits 


But. notwithſtanding theſe. determinations, the presa 
practice ſeems to require that a dividend ſhould be & 
clared before the creditor can be put to his election, ar 
leaſt, that there ſhquld be funds j in the hands of the 6 


If a creditgr has demands upon the bankrupt of diltias 
natures, or in different rights, he, is at liberty to pro 
one under the commiſſion, and proceed at law for 
recovery of. the other. Therefore, where a ban 
had borrowed 1007, upon bond of a near 3 vs 


n 1 5 ts 


would not waive his execution upon the bond debt. The 
commiſſioners refuſed to admit him to prove, unleſs he 
would waive his execution. But Lord . Hardwicke! ſaid, 


5 ed b. VI. 23. 
— — 


erel though it was a hard caſe upon the bankrupt, as the * 
pto⸗ were intirely diſtinct, he ſhould be allowed to prove. 
nder So, on a petition eæ parte Matthews, it appeared that Ex parte 


Mr. Gary had proved a debt under the commiſſion in 
WS right of his wife, amounting to 5,0004. being her fortune 
under a marriage ſettlement; and alſo; brought an action 
WT at law in his own right fora debt due to bins for poo 
fold and delivered. 

The Lord vat blind the Sw bs never 
ſuffer a creditor to ſplit a demand, and prove part under 
the commiſſion, and proſecute at the ſame time, a bank- 
rupt, for the remainder at law. But in this caſe there are 
two remedies and different rights, and he even thought 
be might have done it, if the debts had been both in his 
own right. Suppoſe one debt had been due to Mr. 
Cary by bond, and another upon an account current, and 


therefore the court 8 en both in e 
quity. 8 


ll If, indeed, 10 nnen ag A ac- 
e pre count current, and an action at law for a particular item 
| be «Wn that account, the court would, in roſs ane 
on, l e erer e e 


8 E c 25 ut 
oe bu Erne 


rat, his bankruptcy does not take away the legal right 
** does the commiſſioners aſſignment 


K 3 affect 


Matthews, _ 
3 Atk. 317. 


e had brought a bill here for the account, and an action 
at law upon the bond; theſe are two diſtin things, and 


le Rn bones Him ate; in ne Stone 23. 


234 Credicors of Bunbrupt, 'Oxecutor | 

Cn. vl. f. 3. aff the teſtator's aſſets; except as to fuch beneficial in  « 
rn "tereſt, as the bankrupt may himſelf be intitled tot. Bu 
| though a banktupt executor may ſtrictly be the proper Fi 

"hand to receive the aſſets, yet if his aſſignees have n-. 
"ceived any of the property, a court of equity will for the WARS #* 
benefit of creditors and legatees, either appoint a .. WS j2 
Cebiver, or direct the bankrupt himſelf to be admitted: MY ti 
ereditor, for what he ſhall be indebted to the eſtate, nf 6. 
order the dividends upon ſuch proof to be paid into te fo 
Bank, ſubject to the demands which may be raiſed again 3 St, 
"lk the teſtator's eſtate, or under his will. | We tit 
8 In ſome caſes a receiver has been paid by petiim | 2 
j as where William Ellis and 'Sarah Hodgkins were bo of 
7 | _ "creditors of Philip Hughes, who made his will, and ay. fes 
pointed Thomas Beetenſon and William I inſmore exccy. er 
tors, who jointly proved the will; but Beetenſon dei and 
before he had poſſeſſed any of the affets of Hughes, Wil. Cie. 
more received part of Hughes's effects, and afterwards His 
became à bankrupt. Elli and Hodghins applied to a. effe 
more's aſſignees to get in the effects of Hughes, that they of 
might reſpectiuely be paid what was due to them on thei tere 
bonds. But the aſſignees inſiſted they ought not to fe- eſta 
ceive the full ſatisfaction out of the effects, but ought to rem 
come in with the other creditors of ien, _ re- oh 
ceive an equal dividend with tùhem. time 
The petitioner therefore prayed that it might by jen gn 
to the commiſſioners to inquire what ſpecific effects d poin 


Hughes remained unreceived, and that the ſame'might be And 
got in, and the petitioners paid what was 'reſpeCtively due the a 
to them, before any diſtribution unde amongſt Min 33 
Eo efteC 


 more's creditors. 
Lord Hardwicke ſaid, he col not make the order i dem. 
prayed by the petition, becauſe Hugbers debts muſt be bchal 
paid in the courſe of adminiſtration, and it did not app u 
but there might be debts of a higher nature. His lord 
ſhip likewiſe thought it improper to direct the affignees v iſ ds 
deliver over Hughes's effects to Winſmore, but in order ad 01 
EF a; : to 


Creditors of Banbrupt, xetutot 133 
ſecure the effects of the e eh Ber lar a receiver cb. vl G 3 

OD the Aſſignees were to account for as much as — 

they had got in ot Hughes's aſſets. b 

Again, where it appeared chat en the 1 at Septem- 8 PO 

5 ber, 1772, Sarah Clempſon. and William, Mejely gave. A matter of Wil- 

a; joint and ſeveral bond to Mr. Stead for 1,000 l. _ e 

W tioned for payment of 500 J. and intereſt, and on the 105 wy a 

me day Sarah Clempſon gave a ſeparate bond to Stead 

WT for 3,100 l. and intereſt; theſe bonds were aſſigned by 

rad, and the . petitioner Mary Llewellyn became en- 

uued to the benefit of the aſſignment. In 1773, Sarah 

Cenpſen died, and William Miſely her brother and next 

W of kin, took out letters of adminiſtration. . She left ef- 

fects ſufficient to pay the bonds. On the 20th of Decem- 

ber, 1782, a commiſſion of bankrupt iſſued againſt Mofely, 

and Warren and others were choſen afhgnees.  Mojely 

died in 1783, without having obtained his certificate. 4 

His aſſignees obtained adminiſſ ration of Sarah Clempſen's | 

effects unadminiſtered. The petition. prayed an account 

of what was due to the petitioner. for principal and in- 

tereſt an the bonds, and of ſuch part of Sarab Clempſon's 

| eſtate as came to the hands of William Moſely, and what 

remained in ſpecie and unapplied in his hands at the time 

Jof his bankruptcy, and what remained outſtauding at that 

time, and what part thereof came to the hands of his af- 

lignees reſpectively, and that a receiver might be ap- 

pointed of the eſtate of the ſaid Sarah Clempfen deceaſed, 

And that the ſaid aſſignees of Maſely, and who were alſo 

the adminiſtrators de bonis non of, Sarah Clempſon, might 

be ordered to pay over to ſuch receiver ſuch part of the 

effects of the faid Sarah Cempſon as were received by 


order them. And that che petitioner or ſuch receiver on the 
# de bebalf of the ſaid Sarah Clempſon might be admitted. a 
br creditor on the eſtate of the ſaid Milliam Myſely, tor the 


balance of the eſtate of the ſaid Sarah Clempſen, in his 
bands at the time of his bankruptcy, and that thereout, 
as out ofthe eſtate of the faid Sarah Aug TEmAlni 

K 4 | 


Ch. VI. f. 3. 


; Sarah Clemſon which came to the hands of the faid af 


might be paid what-is due for principal and intereſt on 
the bonds, and the coſts of the application and the pro- 


of adminiſtration, and that the petitioner might be ad. 


it was ordered, that if on the taking of the ſaid account 


Bankrupt, Sxecutor, 
in ſpecie at Ge time 11 the 1 the petitioner 


ceedings under or in conſequence of the ſame in a court 


mitted a creditor for the reſidue of her ſaid debt on the 
e the ſaid William Maſely. 

Upon hearing counſel for the petitioner, it was fe- 
ferred to the matter to take an account of what part of 
the eſtate of Sarah Clempſen came to the hands of Willin 
Maſeh, before the date of the commiſſion, and what par 
thereof hath fince come to the hands of his aſſignees. And 


any part of the eſtate of the ſaid Sarah Clempſon ſhould 
appear to be remaining in the hands of the aſſignees in 
ſpecie, that the ſaid aſſignees ſhould deliver the fame ove: 
to the petitioner, and if any part of the eſtate of the ſaid 


fignees, or any of them, had been ſold or diſpoſed of by 
them, it was ordered that they ſhould account for and 
pay over the value thereof to the petitioner, and that the 
petitioner ſhould be admitted a creditor under the {aid 
commiſſion for the amount of ſuch effects of the ſaid 
Sarah Clempſon as ſhould appear to have been received by 
the faid bankrupt or the aſſignees under the ſaid commiſ 
fion, and that the dividends to be made thereon under the 
faid commiſſion ſhould be paid by the ſaid aflignees int 
the bank, ſubje& to further order. And it was ordered 
that the petitioner in the mean time ſhould be at liberty 
fo go before the major part of the commiſſioners name 
in the ſaid commiſſion, to prove the ſum of 500 J. upon 
the bond mentioned in the petition to have been entered 
into by the ſaid Sarah Clempſon and William Maſely de 
bankrupt, to William Stead, and be admitted a credit 
under the commiſſion for the ſame, and the interel 
thereon to the time of the date of the commiſſion, and be 
paid by the ſaid aſſignees a dividend or dividends 1 * 


Creditors of 2 
ſpect thereof, ratably and in equal proportion with the 


ſaid commiſſion. 

But as bankruptcy does not aſe the right of an exe- 
cutor, in ſtrictneſs he is himſelf the proper perſon to be 
admitted to prove againſt his own eſtate,” which is not 
incongruous, as he does it in auter droit, and the danger 
of embezzlement may be prevented by ordering the divi- 
dend to be paid into court; which was done in a caſe 
where the bankrupt was executor of a deceaſed perſon, 
and the petitioner was a creditor of the bankrupr's teſta- 
W tor, to the amount of C. 286. Part of the effects of the 
deceaſed, to the amount of /. 432, were in the bank- 
rupt's hands. The petition was to be pe ermitted to Pre 
this demand againſt the bankrupt's eſtate. E 

The Lord Chancellor ſaid, he apprehended in ſtrictneſs 


d che bankrupt ought” to be admitted a creditor for that 
4. which hel is entitled to as executor againſt his own eſtate, 
but that it would be evidently improper to ſuffer the mo- 
and 


ney to come into the hands of the bankrupt. In the 


the aſſignees, and the creditor has ſuch an intereſt! in it, 


reſt of the bankrupt's creditors RC relief under the —— 


preſent caſe there is nothing but money in the han ds of | 


0. VI. CL 3. | 


Ex parts Lecke, : 
2 Bro. 596. - = 


Ex parte Brooks, , | 
1& June, 1793» 
the like orders 


Ex parts | | 
Mar 
2 P. W. 546. 


ſad s to entitle him to have it retained in court. He ſaid, 
di the property was conſiderable, he would not proceed 
mi Without a bill ; - but his Lordſhip ordered that the bank- 
fe rupt, Thomas Beckett, as executor of Henry # inlow, 5 


ſhould be admitted a creditor under the commiſſion iſſued 
2yainſt himſelf for the ſum of C. 432. 75. 12d. in the pe- 
tition mentioned, and that the aſſignees mould pay the di- 


amel vidends into the Bank, in the name and with the priyity 
"= of the Accountant nt” in truſt in the matter of 
nte b 


Thomas Beckett, a * * to f urther order. 


1 . I z l 
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* Ex parte Artis, 


2 Vea. 480. 


Ex parteBurrow. 
1 Bro. 268. 


In ex parte 
Cater. 1 Bro. 
267. A meeting 
of the creditors 
was directed to 
be called, to 
conſider whether 
the affignees 
ſhould object to 
the annuitants 
proving on the 
ground of in- 
adequate conſi - 
deration, the 
annuities having 
been bought at 
five years pur- 
_ Chaſe, 


Ex parte 
Le Compte, 
1 Ark. 251. 


| Creicars by anna, 


21 NI. 1 24 L 2 OE bed 2 9 0&5 
_ E E. T. Tv. 
ISI 9155 
u Une 2473 einen 
Tus e ere as to common annuities is, «that 
ena intitled to an annuity from another, which 
is not a rent charge on land, or on a ſpeci fic part of the 
grantor's eſtate, but perſonal, to be paid by him who 
afterwards becomes bankrupt, it is only a general demand 


on him and his eſtate, and there is nothing a debt on his 


eſtate but the arrears: of the annuity at the time of the 
bankruptcy, unleſs: the penalty of the annuity; bond has 
become forfeited; for otherwiſe the payments accruing 
afterwards become a debt after the bankruptcy, and cau- 
not be proved. But where there has been a forfeiture 
prior to the bankruptcy in order to prevent the injuſtice 
of admitting the creditor only to prove the- arrears ac- 
erued due before the bankruptcy, and the great iucon- 
venience that would enſue if the annuity ſhould. be re. 
ceived. from time to time as an accruing debt on the 
eſtate, by which means the diviſion. of the eſtate woull 
be perpetual, and there could be no final dividend during 
the annuitant's life, the court puts it in another ſhapt, 
of ſetting a value on the annuity, becauſe it was only 4 
general perſonal demand. And in ſetting this value, con 
ſideration muſt be bad of the time the annuitant has eu- 
joyed it. 
"Wherefore on a eie in 8 it F chat te 
Petitioner. in the, year 1720 gave 300 J. for an annuity « 
30. for her life, payable out of the eſtate of the bank- 
rupt, which he not being able to pay her by reaſon of tie 
commiſſion, ſhe. petitioned to bs. A en a creditor i 
ne. Whole. 300 I]. 
The Lord Chancellor ae Ay it be ee to be 
6 to ſettle the value of her life, and that be 
be admitted a creditor for ſuch valuation, and the arrea 


af the annuity, it being unreaſonable ſhe ſhould hart 
- . = WM 


SE © = a 


| Credieobs bp\Animiritg. * | 
As whole 300 J. when ſhe as 4m Ry 18 cn. vn c 
a the like ord was . in barer . where a Ex parte Belton. 
bankrupt before the time of his batikruptcy entered into . 254.1 
an agreement to pay an annuity of 201, a year, for the | 
maintenance of an infant till his "he 15 hy er reer 
penalty on non-payment. ast 
By his failing in one of the m the pac bn 
came forfeited. The guardian of the infant,-'who had 
maintained him, applied to the court, by petition, to have 
a value ſet upon this annuity, and that the infant might 
be admitted a crediuer for ne at Moron” it ſnould be 
valued; . 1 nee 
Lord Gen geld, he was of + Santos that a value 
ought to be put upon the annuity, that it . be 1 
as a debt under the commiſſioůon 
It is obſervable that the reporter in the hg ex parte 
Le Cmipte, does not notice the annuity's having been 
forfeited before the bankruptcy; however, we muſt pre- 2 Black. 1207, 
ſume that circumſtance to have exiſted in the cafe, to 
make it Senke to ue deci ions Sg "We? downs 
fubje&,-7 0 437 GE 543; 
Fer ins in a ends aha one Ds on the: 18th: Pa- Perkins v. 
nua, 1770 joined with Sir William Deſſe, in de pn, 
tion of 2404, (for which Kempland alone ſigned the re- | 
ccipt on the back of the bond, though he alledged, he 
acted only for Deſſe, who, being a banker, did not chuſe to 
appear to be the borrower) in a bond of 480 J. to Per- 
tins, to ſecure an annuity to him of 407. payable! half Foy x 
yearly for Kempland's life, which! cd Cops 5 3 
larly to the 18th January 1775. j 
On the 18th of March, 1773. cents of heats 
rupt iſſued againſt Kemp/and, The plaintiff ſaid he ſhould 
look upon Deſſe as his paymaſter, and did not prove any 
* of his demand under the commiſſion, though a quar- 
r's Mn became due on _ OE! OP 1773; 
and 


45 


140 


Wylie v. 


Wilkes, 
Doug l. 501. 


. "Creditors PR : 


| doch hw and 'Kempland's. (Eectificats; was allowed on e I6th 'Z 


7 1773. 
In June, 1775, Sis William | Deſſe begaine- a:bankruy 


a the plaintiff ,djd not prove his demand under thi 
eommiſſion, though a quarter's annuity became due on 


the 18th of Aprih 1775. Deſſe ſince obtained his cert. 


ficate, And on the 27th May, 1796, Kempland ws 
arreſted in execution for a year's, annuity, due. the 18th 
January, 1776; and wad. the, mare in queſtions be 
me dhe [oh 

The court were of, eren hats a8 ths band. was ngt 
forfeited at the time the commiſſion ifſued, there was no 
debt then due in law; but it was a mere ee 


which might or might not become a debt in Futura. | Al 


the caſes in Chancery are where the bond is actual) 
forfeited : to redeem which forfeiture, it is allowed that: 
value be ſet on the annuity. But neither there, nor at 


law, can the debtor be protected for a debt that ariſe 
atctter the date of the commim̃on; and it was fo reſolved 


in Young v, Hdockley, C. B. Mich. 13 G. 3. And there- 
fore they diſcharged the rule that had been obtained, for 


the ſheriff to ſhew cauſe, why he ſhould not return the 


money paid to hin by the defendant, to procure his di- 
charge. However, upon a ſubſequent. application to ti 
court; the former itate of facts appeared erroneous, the 


bond having been frequently forfeited by non · payment df 


the annuity when due, upon which the court ſaid, the 
defendant had made a new caſe, which was as clearly for 
him, as the former WAR: nat, him, an made the ruk 
abſolute. ie 4. 

The receiving e *. the arrears wha an e 


aſter the forfeiture has once taken place, will not be ſuct 


2 waiver of he” nen as to uten me 
tule. 
For, upon a queſtion of this . ee that: 
quarter's mn; mne. den 
is „ vis e 


Creditors bn 2 


. WT bankrupt, and a commiſſion. iſſued againſt a, der 
: WS which he obtained his certificate. 


n : Lord Mansfield delivered the en af * counts: pi 7, 


follows : The queſtion is, W hether -there was any debt 
due at the time offfithe bankruptcy ; and as between the 


| 

as ? 

parties, on general principles, when a forfeiture lies in 
Je compenſation, and the perſon intitled to the compenſation 


W receives ſatisfaction after the forfeiture, he can never re- 
0 fort back to the penalty. Take the common caſe of 
no rent. If payment is made after the day, you can never 
c recur to the forfeiture. All forfeitures are odious, if 
U carried beyond their true intent. Beſides, (I here ſpeak 
I my own opinion) in queſtions between the parties, I 
ta ſhould exceedingly incline to ſay, that annuity-bonds are 


1 within the reaſon, though not the letter of the act of the 


ſes 4 & 5 Queen Aune; an act made to remove the abſur- 
i WY dity which Sir Thomas More unſucceſsfully attempted to 
re perſuade the judges to remedy, in the reign of Hen, 8. 


for for he ſummoned them to a conference concerning the 


the granting relief at law, after the forfeiture of bonds, upon 
dil payment of principal, intereſt, and coſts; and when they 


by the body of God, he would grant an injunction. 


chief, the remedy ought to extend to it. I ſhould have 
thought therefore, that payment after the day, might be 
pleaded to an action on an annuity-bond, In the caſe of 
Iebfter againſt Banniſter, as FF as it was neceſſary to 
conſider the, point, we were all inclined to think, that 


the receipt of the money after the day would have been 
lufficient, But inſolvent acts differ from the bankrupt 
laws; there is no authority, no commiſſioners, under the 
inſolvent acts, to ſet a value upon the annuity. The 
prelent caſe cale . ariſes * a bankruptcy, It is to be 


ad they could not relieve againſt the penalty, he ſwore, 
This is a remedial law, and, if a caſe is within the miſ- 


even without an expreſs agreement, to giye farther. time, 


lamented, 


144 


| | _ that the arrears due on that day were paid on the Ch. vx. 64. 
tisch March, 1777; and then the defendant became a — 


142 


Eh. VI. 7 * lamented; that ſo large a elaſs of creditors, 2 annuitantz 


1 Atk. 126. 


are; ſhould be left without any expreſs proviſion in the 
banktupt laws. It is hard upon them, that they ſhould 
he excluded from proving under the commiſſion (when 


perhaps the other creditors may receive fifteen ſhillings in 


the pound under it) and "ſhould be left only to a fruitles 
remedy againſt the bankrupt. It is Wo hard upon an 
honeft bankrupt, who has given up his all to his creditors, 
that he ſhould ſtill continue anſwerable for debts which 
he has nothing to ſatisfy. This is a great defect and 
chaſm; It is a pity that the legiſlature ſhould be ſilent, 
and ſhould force the courts, in order to attain the ends 
of juſtice, to invent legal ſubtleties, which do not come 
up to the common underſtanding of mankind. That ha 
been'done in the cafe of annuities. The court of Chan- 


cery has laid hold of this ſubtlety. It has' faid, the 


penalty is the debt, if the forfeiture has been once in- 
curred; and you may have a value ſet upon your annuity, 
and come in as a creditor, under the commiſſion. If it 
is objected, that the forfeiture was waived, the court 
anſwers; no matter for that, it ſhall be ſtill in f&rce, be. 
cauſe it is for the benefit both of the creditor and the 
bankrupt, that it ſhould be ſo. This has been ſettled, 
and we all adhere to the determination, as far as this caſe 
goes, as a legal ſubtlety, eſtabliſhed for good purpoſes 


but not to be drawn into principle or argument in other 


caſes. It has been the foundation of practice in the court 
of Chancery, and has received a ſolemn conſideration in 


| the court of Common Pleas, in the caſe of Perkins 1. 


Tenpland, which is an authority directly in point. That 
court thought annuity-bonds were not within the ſtatute 


of Queen Anne, and for that part of their opinion, relied 


on what Lord Hardwicke ſaid in a caſe, ox parte Mir. 
cheer, viz. that the words, “ At a day or place ct 
« tain,” are material words in the ſtatute, and that bons 
not given ſor the payment of a leſſer ſum, at a day at 
place certain, are not within it, I hardly think he wow 


habe 


* — © aa Py 


in the 1, 200 /. the ſiſter to have the intereſt thereof fur 


4 


onſidered * 3 a8 „ scdent to take a caſe * ä 
have C 


out of the ſtatute: which is clearly Within the reaſon and. 
meaning of i it, if it had not been to give the party the | 
advantage of the equitable ſubtlety, by Which he was 
enadled to prove under the commiſſion. We conſider 
ourſelves as bound by the MIT IONTs 28 far nals den 
caſe goes, but no fartherr.. 5595 
But if the annuity is wanted "Ui 150 of rene Fletcher v. 
and a bond is likewiſe given as an additional ſecurity; = 4 * 
and forfeited for non-payment before the bankruptcy, the 4 Bur. 2446. 
creditor is not obliged to prove under the commiſſion, Cottrell v. 
but may proceed at law for a breach of covenant, not- — | 
withſtanding the bankrupt has obtained his certificate; | *> & wy eee 
Where a teſtator to whom the bankrupt was indebted; Ex pate 
1,200, by his will forgave him 10004, part thereof; it 1 
he ſhould pay to bis ſiſter 60. a year, but if he ſhould 
fail in ſo doing by two months, the executrix was to call: 


her life, and if he ſhould punctually pay the ſame; then 
after the deceaſe of the fifter he was to pay 2004. the 
reſidue, to the executrix. The payment had been ſeve- 
ral times in arrear, but had been afterwards paid, and 


the ſiſter's receipt taken for them. Upon- petition it 


was ordered that the ſiſter e be e Fl en 
for the 1,200. | 5 


N ICY * 
| 8 E * F. V. : - | ' * 5 ; wh "OY 

| A 1 } +4 
Apprentices and Children. AE ena ate 


Incaſe of an apprentice where the walter di — 
ankrupt, commiſſioners recommend it to the creditors to Atk. 261, 
lo him a groſs ſum out of the eſtate, for the purpoſe, - 
t binding him to another maſter, as it would be: ; v4 
o make him come in as a creditor under the commiſſion; 
put this, though it is equitable and juſt, muſt be can- a 
ered as an indulgence, and not a right, for the court; 

ul only order. him to be admitted as a creditor. 


Accordingly 


b 


/ 


444 


Ch. VI. 4 ſ. 5. 


Ex parte Sandby. 


1 Atk. 149. 


** 


tice to Hard; a bookſeller at Yorks and the ſum of 80) 


years. In July following a commiſſion, of bankrupt ws 


put him out apprentice to another maſter, and as the 


bim to prove it as a debt under the commiſſion. 


clined to grant the petition; but upon ordering the ſe 


itſelf, may, if the father receives that money, be admin 
| a creditor under a commiſſion againſt him. 


| be let in as, a creditor on the eſtate of her father a bank- 


— the time of her "_ on the ſtage. | 


Accordingly on a petition, it appeared that the pet 
tioner, on the loth of January, 1744, was put appren. 


was given with the petitioner as an apprentice for ſeven 


taken out againſt Ward, and being declared a bankrupt 
aſſignees were choſen, who ſold off the bankruptẽs effeds, 
and he became the ſuperviſor of the preſs to the pur. 
chaſer, and incapable of performing his part of the con- 
tract, nor was the petitioner able to raiſe any money to 


commiſtion was a recent one, probably no ee mit 
be made in a year, or a year and a half. f 

It was prayed by the petitioner, that on dls jol 
out of the 80/1. for his board with the bankrupt during 
the ſix months he lived with him, that the aſſignees might 
be ordered to pay the ſum of 70. out of the effects d 
the bankrupt already come to their hands, and not oblige 


Lord Hardwicke was at firſt doubtful, and ſeemed ins 


eretary of bankrupts to ſearch for precedents, two were 
produced in Lord Chancellor King's time, and two it 
Lord Talbot's, where they directed that an apprentice 
ſhould come in as a creditor only (after deducting for the 
time he lived with the bankrupt) upon the remaining 
ſum, upon which his lordſhip ordered that the petitionet 
ſhould be admitted a creditor for 701. only. | 

A child living with the father, and earning money ft 


Thus, upon a petition on the part of Miſs Macklin, 


rupt, for the money he had received from the manage 
of the theatres on her account, offering an allow 
thereout for living with, and being maintained by un 


ſ 


Wa i 
4 A 4 %, 


Tt was dledged l ber a the beit b Wir eb. vt. 2 
from giving the father all the earnings of the" child; as not . 
to ſuffer à father to be eaſed” of the maintenance of a 4 
child who bas a fortune, but will let the whole intereſt 
accumulate, and the father maintein wy child, unleſs un 
able to do ſo. 
Lord Chaneclor fd, he was undder ſome ines for 
the ſake of the precedent: for it is true that this queſtion 
is the ſame as it would have been between the daughter 
and the father, if he had not been a bankrupt, and could 
anſwer to an action for himſelf; whether after all this 
tranſaction the daughter could in an action have recover- 
ed againſt the father all this money, as money had and 
received to her uſe ? He ſaid it might be dangerous in 

London to lay it down as a general rule, that if a father 
| having ſeveral children, who earn money which he re- 
ceives, becomes bankrupt, every child ean come in and 
laim his debt for that money ſo had and received while 
hey lived together, and were part of his family. „„ 
father frequently ſends out his ſon to work as journey- | 
an, and his earnings are taken to be the father's, Here, 5 
o wert id bis Lordſhip, the father, mother and daughter were 2 
two n l actors, and lived together; the father received the 
rentict hole. It is extraordinary to fay, that after a length of . 
for the me this ſhall be all called back, becauſe of an act of 18 
nainung anktuptcy, He referred it therefore to the commiſ- 
titione! Ioners to inquire, how much the father received to the 
ild's uſe, unleſs as to ſo much as was a covenant with 
oney fo e daughter herſelf, | 
| SECT. 5 10 | 
acklin, "Of BONDS. | 
a bank BN A vonn, 1 Lk it is not affignable at Jaw, may A 2 
managen oved by the affignce under the commiſſion, but the Payable in fu- 
nowahrenor muſt j join in the depoſition that he hath: not . | 
| by WS c:ived the debt, or any part thereof, or any ſecurity or ee 1 413. 
: bsfaCtion for the | lame. 7 
Vor. I. 'L All 


Ch. 11 £8. All 8 for "06 en of mo are , within the 
— ſtatute, 7 G. 1. c. 31. which enables creditors upon ſe- 
carities, payable in future upon a day certain, to prove 
their debts and receive a dividend, & deducting thereout 
te a rebate of ,intereſt, and diſcounting ſuch. ſecuriticz 
te payable at future times after the rate of five per cent, 
per annum for what ſhall be ſo received, to be con 
& puted from the a dual payment thereof, to the time ſuch 
te debt, duty, of ſum. of money, ſhould . or would hai 
become due and payable.” 5 
The 19 G. 2. c. 32+ /. 2. provides that the obligee i 
any bottomree or reſpondentia bond, and the aſſured i 
any policy of inſurance, ſhall be admitted to claim, a 
after the loſs or contingency ſhall have happened, t 
prove his debt and demands in reſpect of ſuch. bond, 
If a perſon gives an abſolute bond to another whip 
became ſurety for him, or who accepted bills of exchange 
drawn upon him by the obligor not having effects in hi 
hand to anſwer them, it is a good conſideration for the 
bond, and he is entitled to prove it as a debt under de 
commiſſion, Although | he bas not Himſelf Ro che aur 
| at the time. 
Routgiot v. Thus in the cafe of Touſſaint v.  Martinnant, a an Ali 
. was brought for money paid, &c. to which the defendat 
LC”, played, tt, New afſumpſit : adly, that the defendat 
Z N N „Jeb, became a bankrupt on the I1th of February, 1985, a 
97+ 
Martinv, Court, that the cauſes of action accrued to the plaintiffs befor. 
9 45 64. At the trial, before Buller, J. the j jury found a verdid fo 
| the plaintiffs, damages 1,200 /. ſudject * the opincad 
, | the court on the following caſe: _. 
| The defendant having borrowed vera "as of mar 
amounting to 1,500/. from different perſons, prevaik 
on the plaintiffs on the Sth of November, 1783, to aw 
cute jointly with him ſeveral bonds of this date, to dei 
perſons advancing the money, and thereby to becom 
jointly and ſeyerally. bound with him for the paymet 
G * principal and intereſt by inktalments, the 2 


dot Bonds,” 
he defendant by: bond of the fame date; 8th of Mem- 
r. 1783, became dound to the plaintiffs in 3, 00 f,. with H 
Ladidon for the payment of 15004; with intereſt on the 
Wt of February, 1784, and gave them à warrant of at- 
ey to enter up judgment thereupon, which ban al 
rant of attorney were given by the defendant to the 
laintiffs, to ſecure to them the payment of the 1,500/. 
ad intereſt, for which they had ' ſo become engaged as 
Weoreſaid, On the 13th of Auguft, 1784, the plaintiffs 
ancd judgment againſt the 'defendant for 3, 000 . debt, 
nd 631. "coſts, by virtue of the faid warrant, and on the 
Both of November, 1784, ſued out àa writ of fen facias, 
rnable' on the "24th day of January, 1785; upon 
hich the goods of the defendant, to the amount of 
0501, were taken. On the 2d day of December, 17 
commiſſion of bankrupt iſſued againſt the defendant, 
d he was thereupon declared to have committed an act 
bankruptcy. ' On the 31ſt of May, 1785, the defen- 
t obtained his certificate. Soon after the ſuing, of 
is commiſſion, the aſſignees claimed the effects taken 
ler the execution; and the ſheriffs being indemniſied, 
livered to them the goods, and returned nulla bin ta the 
d writ of fieri facias. The obligees in the inſtalment 
dnds proved the ſums due on their ſeveral bonds, under the 
mmiſlion againſt the defendant, and received a dividend. 
$5. 64. in the pound in reſpect thereof, and the reſt 
the principal and intereſt, ſecured by. theſe. bonds, 


brought, has been paid by the plaintiffs ſince the date 
the defendant's certificate to the ſaid obligees, wha 
upon by deed affigned over to them the ſubſequent 
idends, - Tf the court ſhall be of opinion, that the plain- 
s ought not to recover, then a nonſuit to be entered, 
g/, J. There is no doubt but that wherever a 
on gives a ſecurity by way of indemnity for another, 
{P45 the monsy, the law raiſes an A. But 
L2 where 


d on ths Bt of March; 1786. en ee 
Ach uns 10 Beches 78 ; 5 


jounting to 1,200. 4.5. 7d. and for which this actioorn 


| 148 


Ch. VI. f 6. where he will not rely on the promiſe which the law wil 
Lp th agg raiſe,” but takes a bond as A ſecurity, there he has choſen 


damnified by being obliged b the inſtalments; by x 


given by the party; but if the patty chooſe to take a f. 


ot Boindd; 


his own remedy, and he cannot reſott to an action 0 
aſſumpſit. Therefore in this caſe his only ſecurity i is the 
bond.  Poffibly, if the plaintiffs had recovered upon the 
bond when it was forfeited, and he was not afterward 


bill in equity he might have been compelled to refund al 
that money which he had received. But at law the pe- 
nalty of the bond became a legal debt, and as ſoon as that 
was forfeited he became a creditor of the bankrupt, aul 
might have proved his debt under the commiſſion. Bu 


ſtill the bond was his remedy, and he ſhall not be permit * 
ted to change his ſecurity upon a ſubſequent event, aue 
reſort to the indemnity which the Jaw would have raiſe. I 

Buller, J. In\ancient times no action could be main. 1. A 
tained at law, where a ſurety had paid the debt of tiv RN. 
principal.” And the firſt caſe of the kind, in which the 11 
plaintiff ſucceeded, was before Gould, J. at Dorcheſter 2 
which was decided on equitable grounds. Now why does 1 h 
the law raiſe Tuch' a promiſe. Becauſe there is no ſecuriy WM a 


curity, there is no occaſion for the law to raiſe a promik 
Promiſes in law only; exiſt where there is no expreſs fi 
pulation between the parties. In the preſent caſe the 


_ plaintiffs have taken a bond, and therefore they muſt bar 90 
recourſe to that ſecurity. It has been objected by the ther © 
plaintiff's counſel, that this bond could not be proved u bond 
der the commiſſion of bankrupt; but there would have ſurety 
been no difficulty in that. Firſt, it is faid, that there ., prig 
no conſideration for it, but clearly, as a queſtion at la The 
there is a ſufficient ; conſideration, for the ſurety bind under 
himſelf to pay the debt of another who afterwards be- ¶ N tat os 
comes a bankrupt, the conſideration is therefore good u ether 
law. And it is not unreaſonable, for the ſurety may la fveral 
he will only lend his credit for three months, and if WB... 
py is not paid at that time e he will call on the pri tereſt, 


5 


of Bonds, 


: reſponſible man, he is the perſon to vrhom the creditor 
brincipally looks, and he is taken becauſe the credit of 


cr ocher objection, dat the bond 4s-fraudulent, becauſe 
iris made payable before the day on which the firſt in- 
talment became due. It is not fraudulent againſt the 


W any difference in this caſe, In no event could this cir- 
cumſtance have that effect on the /bankrupt's eſtate which 
has been ſuggeſted, (that it · would load the bankrupts 


the caſe put, a court of equity would undoubtedly give 
relief. If it were attempted to prove the two bonds 
S under the commiſſion, a court of equity would interpoſe, 
and; would not ſuffer more than twenty ſhillings in the pound 
t be paid for the ſame debt, I do not indeed ſay, by what 


way would be to compel the creditor to mak his eledtior 


* would compel the party in poſſeſſion of the other to 
| vive it up. But with, reſpect to the form of this action, I 
i clearly of opinion that it cannot de ee. Tudg- 
| ment of nonſuit'to be entered. 


bare do where a hond is given $7 teaſer to indemnify ano- 


bond is forfeited. before bankruptey, it will. entitle the 
ei to prove payments made by him Ame, as well 
ere es prigr to the bankruptcy. | 
Therefore on a petition to prove te ſum of gal. $6. 104 
under a commiſſion againſt John Ridebalg h it appeared 
that on the 25th May, 1785, Cucliſbot the petitioner, to- 
gether with one Lawrence Ridehalgh, became Jointly and 
Nererally bound in a bond to Gabriel Wilkinſen, in the 
penalty of 6001. canditioned for paying of 300 J. with in- 
neſs, © on or before the 20th _ 1786 ; and that by 
L 3 bond 


pal for his indemnity. The fancy i the le sub ng 4A 


5 the principal is doubted. There is as little foundation for 
b eſtate of the bankrupt, for the bankruptcy Tannoti make | 
eſtate with a double dividend for the ſame debt). For in 


particular courſe a court of equity would give relief; one 


to which of the two ſecurities he would reſort; or where 
the whole ſum had been proved under one of the bonds, 


* 


ther who has become ſurety for him, if the indemnity 


Ex parte 
Cockſhot. 
22d March, 


2. 
Bond to replace 
ſtock by a given 
day, if forfeited 
before the bank. 


ws ig is prove. 


Ex parte Leitch. 
22d December 
179% 


250 * . det bus. 
ch. VI. 65. bond dated the 18th June, 1785, the oy Lara 8 
nnd Fab and the bankrupt John "Ridehalgh, became join 
and ſeverally bound to the petitioner, in the penalty d 
1000 /. conditioned, amongſt other things, to indemnih 
= petitioner againſt the bond tu Wilkinſon. is | 
On the 13th: January, 1790, the petitioner paid h of 
- Wilkinſon. 118.1. 2.5. 64, in part ſatisfaction of his bon alt 
On the 23d Februan, 1790, a commiſſion of bank 5 
rupt iſſued againſt the ſaid Jahn Ridehalgh, and on te | 
22d April following, the petitioner payed a Header ſum 15 
209 l. 36. 4d. to MWillinſen. * 
On the ISth December, 1790, . 1 apple his 
to prove the ſaid two ſums of 118 . 25. 64. and 2001 
39. 4d. under the commiſſion by virtue of his faid inden 5 
nity bond. The commiſſioners refuſed to admit hu pro 


ro 

and upon hearing the IRON: it was ; pu; for th = 
aſſignees, . ms 
Firſt, that John Ridchalgh bad 9 an 200 — 


1 priof to either of the payments, by ſurrender pro 
ing without conſideration a copyhold eſtate to one V bor 
ton, with an intent to defraud his creditors, which it vw the 
| urged was within the ſtatute 1 J. 1. c. 15. 1. 
Secondly, that if the ſurrender was not an act of bak 


N ling 
ruptcy, only the firſt payment could be proved, the li 0 
| having been made after the commiſſion iſſued. bills 

The Lord Chancellor thought the ſurrender of b une 
'copyhold not within the ſtatute, becauſe the copyboli,,..; 
could not be taken in execution, and that the ſtatute i an 
not mean an intent to defraud creditors under a commi N hey 
ſion, but creditors where a commiſſion did not iſſue; N pont 
as to the ſecond objection, his Lordſhip held that ul the b 
bond having been forfeited at Jaw before the b: Dan U. 
entitled the party to include the ſubſequent payments, Ard, 
directed the ee to de «Janice 3. a N for © e < 
ſums. ceive 

3 L. 


93 ” a 
* 9 
* = £5 
by * 
I 8 


miſſion. 


2 diſtinction in this caſe 


prove 


gil 6. 0 ve 


0 E c K. vn. 
Bill s Exchange and N * 


Bil Ls of exchange and promiſſory notes by the atute 15 
of 7 G. 1. c. 31. may be proved under the commiſſion, 
although they are not due at the time of iſſuing the com- 


The holder” by a bill of F is b entitled) to prove 
his debt under a commiſſion againſt the drawer, acceptor, 
and indorſer, and to receive a dividend from each upon 
his whole debt, provided he does not in the whole receive 
more than twenty ſhillings in the pound. But 1 t there re is 
where the creditor a 
is debt after having received a part, a and whers 
he applies to prove previous to havi 
ment or compoſition, for if the creditor at the time of 
W proving has Teceived any part of the bill, he can only 
prove for ſo much as remains; but if after having proved 
for the whole, he receives a part of the bill from any of 
the perſons liable to pay it, he is entitled to a dividend | 
WE vp0n the whole, provided it does not exceed twenty ſhil- 
ngs in the pound upon ſuch part as remains due, 
Accordingly where a bankrupt had given Wildman 
bills of exchange on Vanvillin and others, i in Helland, 
who made themſelves liable by accepting them, and after- 
wards failed and campounded with their creditors, . Wi 2 
man was admitted a creditor under the commiſſion for his 


ami whole debt. But before a dividend, he received a com- 


ae; 1 
that W the bills. 
nts, 
for d. 
wired by him? 


xc 


L4 


Wooſtion of 27. 6 d. in the pound fam the acceptor of 


Upon a queſtion, Whether Wildnan ſhould receive a 
Gridend upon his whole debt, or only upon what ſhould 
he after dedufting he 25, 64. in the pound fe- 
Lord Hardwicke ſaid the creditor had two, perſona} 
Feucities, That in the common caſe, abſtracted from 


0 


2 P. W. 407. | 


x Atk\ 106. 


obligee may have ſeveral actions againſt them all, ſee. 


under commiſſions of bankrupt; the creditor i is entitled v 


the caſes of . Fay i . are rend nn the 


ral judgments and ſeyeral executions; but he ſhall ax 
levy more than one ſatisfaction for his debt, if he dos, 
courts of law will relieve. The ſame in bills of a. 
change. Actions, c. lie againſt the drawer and all th 
indorfers, but only one btsfzdden for the debt. & 


come under the commiſſion agajnft , all the. obligot 
"drawers, Sc. and this is not.a preference given to ſuch 
creditor,” but a benefit he is entitled to at law, upon i 
his ſecurities, till he is com mpletely ſatisfied. He ob. 
ſerved, that to ſay Wildman * Gal. only be paid a din. 
dend on the ſum eh after deducting what be had n. 
ceived; would be taking away from a man the dolle 
Eni he had, and. which he may uſe in law and equi, 
till he'is fatisfied his whole debt. And as in this caſeth 
© compoſition was not paid till after the. debt proved, be 
«ſhall receive a dividend on the whole debt, and ſhall a. 
count hereafter for what he has received, or ſhall receit 
on the bills of exchange; and this will not be any pre 
judice to the eſtate, for if he receives more from th 
bills of exchange than will anſwer twenty ſhillings in the 
pound, he ſhall: account to the aſſignees for ſuch ſurplus 
And his Lordſhip obſerved, this caſe differed from Cee} 
v. Pepys, becauſe the creditor there had received the be 
- nefit before he had attempted to prove his debt againl 
the indorſee under the commiſſion.—— Therefore te 
ordered that Miluman ſhould: be let! in to receive: a di 
dend on his whole debt. 
It is true the diſtinction as to the time, when the cn 
ditor receives part in payment from the ſurety, does i 
ſome caſes induce a hardſhip, but that diſtinction aber 
ſolid and reaſonable, for how can a creditor ſwear, thi 
the bankrupt is actually indebted to him in a particuil 
ſum, when he has already received part of it? Th 
hanbig to which I allude, exiſts whe AY, 7 


? 


. Ei 


163 


debt off part aasee en 2 283 of hc Ch. vi. 6. 
te 2 by che principalz but prior to the * 
creditor's proving his debt under the commiſſion, in 
which caſe we have ſeen that the creditor. cannot prove 5 
the whole debt and ſtand as a truſtee for the ſurety; Contingent 
neither can the ſurety himſelf prove, becauſe quoad arg Debts, 
it became a debt ſubſequent to the bankruptcy. | ; 
In bills of exchange and promiſlory notes 0 Ex parte 
double contract, the- firſt between the principal debtor Walton. 
and creditor, and alſo an implied contract, that the prin- Atk. 123. 
_— debtor wall Jets 21 ee that if the.cre- 
| rety the. i r. the 


S F 35 5 3 » 


=== 3 


in. gnecs ma. in againſt the original 
in. or — debt MX "But — as beſore obſerved, muſt 
whe depend upon the time hen the ſurety paid the debt; 
ug however, if the holder of the bill prove it under the com- 
ſe the 


before the ſurety is called upon, the ſurety ſeems to haue 
an equitable right-to ſtand in the place of the ny ow 
receive the dividends upon his debt. (294 1 
For where Mrs. Cue drew a bill of chin in Ex pete 


miſhon againſt the perſon ho ultimately ought to pay it, 


pte | 
"a »gland,, upon her brother Vandermaſb, in Holland, ſor Wg . 

inthe 100 /, payable to J. S. - Vandermaſb accepted the bill; Sce tit. Contin= 
urplo. d both he and Mrs. Cock became bankrupts, and out of ent Pebtainica. 


the effects of Yandermaſh ſo much money was paid by che 8 

| algnees of the commiſſion of bankrupt againſt him, to 

bis creditors, as amounted to 40 /. per cent. Some wy 

the credizors of Mrs. Goc# petitioned Lord Chancellor * 
hat they might come in as creditors of Mrs. Cock, for che : *1 
whole 100/. alledging, that though this ſhould be granted | | 


the cr bem, yet the effects of Mrs. Cock would not extend to 
does us f/ them their juſt debt of 100 l. even including the 
app e “ per cent. which ny eee received out ol Fan. 
car, thi rmaſh's eſtate. 


Lord Macclesfield, Itis ak whethbr this mani 
40 U. per cent. made by the aſſignees of the cormiſfion 
zanlt Yandermaſh, was out of the effects which Mrs. 
had in Jandermaſb's hands; for if ſo, it would bes 


as if paid by hs Cock herſelf; 8. if paid by Mn. 
Cock | herſelf, then there can be but 60, per cen. 
due, and conſequently the creditors of Mrs. -Cock hut ff 
come in for no more than this remaining 60 1. On the 
other hand, if the 40 l. per cent. paid by the affignes 
of Fandermaſb's eſtate, was really paid out of Va. 
dermaſb's effects, then Jandermaſb's eſtate is as a creditg 


for this 40 l. and the creditors of Mrs. Coc#'s eſtate mul 


come in as creditors for the whole 100 J. and be taken 2 
truſtees for the 40 J. debt paid out of Vandermaſb's eſtate. 
Therefore let the creditors of Mrs. Coe come in for 
me 60 J. per cent. and let it be enquired out of whoſe 
effects the 40l. per cent. was paid by Vander maſb's alhgnes; 
and if the 40 J. per cent. ſhall appear to have been pal 
out of Vander maſbs own effects, then let the creditor 
of Mrs. Cc come in for the whole 100 J. out of which 
they muſt anſwer oY Ren cent. to the qreditors: of Var. 
dermafþ. 

It is nocellary to SE that this caſe is 8 oh 
to ſupport the principle of the rule above ſtated, for it i 
certainly in the application of it, carried farther than the 
determinations in ſubſequent caſes will warrant, becaue 
Lord Macclesfield directed an enquiry out of whoſe eſtat 
the 40 l. per cent. had been paid, without regard to the 
time when it was paid, which as the rule is now eſt 
bliſhed, would be an eſſential circumſtance in determining 
whothos the whole could be proved or not. 

In another caſe where Garway drew a great number 
of bills payable to Vere and ¶Mgill, upon Hatton, who hit 
no effects of Garway's in his hands, but however we! 
the bills for the honour of the drawer. © 

Garway: and Hatton both became bankrupts. 

The bill- holders proved under both commiſſions, u. 
received dividends, but not ſalkciene to et or 
Jings in the paund. | by apr 

\ The: affignees of Eten ee petition to fe 

225 Chancellor, and prayed: to ſtand in the place 


* bill-holders pro tanto, as they had received under H 
un 


Re eee 


ton's commiſſion againſt the eſtat Sey 1: Hatten, Ch. vt. 
as was inſiſted by the petitioners counſel, being to be OY 
conſidered as a 1 8 Ge de and TROP! the . | 
ci 

yo OE Lotd Chancellor e on the firſt hearing bn Geer 
accordingly, but upon its coming on = his Lordſhip 


ordered that the petitioners as aſſignees of Hatton, ſhould But this equity 
ſtand in the place of the bill-holders pro tanto, as Fatton's _ bo yg". ws 


eſtate had paid on account of his acceptance of the ſaid place of the 

bills, but ſhould not be entitled to any dividend from fist f. f 
Garway's eſtate, till the bill-holders had received a full 1 
lalsfaction for their debts 3 and if the ſurplus of Garway's 1 09; cnutied ts 
eſtate, after the bill- holders were fully ſatisfied, thould he dens 
not be ſufficient to anſwer what Hatton had paid as the 2 
acceptor of Garway's bills, then his Lordſhip declared other wr pra 

that nothing in his order ſhould prejudice any right the ditor may have 
petitioners might have by action againſt the perſon of *84inft the 


Garway for the reſidue of their demand, notwithſtanding ena mn GR po ö 


Garway had obtained his certificate; for his Lordſhip 27 ts Tibet 


ſaid, it ſeemed to him, as if  Hatton's demand did not pro- A 
perly ariſe till after the iſſuing of the commiſſion againſt Gar- | ; 
way; becauſe though there is an implied contract between 5 
drawer and acceptor, yer there 18 no h on the 

o the drawer till after his bankruptcy, and conſequently 

Hatton is not a creditor under {the-commiſſion, becauſe 

his debt is ſubſequent to_it; nor does he fall under the 

e:ſcription of perſons i in the 7 C. 1. who may prove under 

commiſſions, though their debts are payable at a future 

day. There debirum in præſenti, ſoluendum in future, but 

here it was contingent whether it would ever hy a De, 
as Garway might not have faile. 

If a perſon diſeounts ſeveral bills for acer ws . „ 
wards becomes bankrupt, and the holder proves the ag- Lewis and 
gregate amount of the bills excepting them as a ſecurity, i 
and any of the bills are afterwards paid in full, the amount 
the bills paid muſt be deducted from the proof, and the 


Ex parte 


2. 211 Dee, 1789. 


SW 


"Oh. VI. 63 Kia: wo 4 eee 


| * * 4 given as a ſecurity. for a general balance, or for a delt I 
Bloxham exceeding.thejr amount, and upon a bankruptcy the c. 

39th Jly,7792- ditor has proved the whole amount of his debt, exceptiq; 3 1 

5 duch bills, if any of them are duly honoured, or by uy r, 

means fully ſatisfied, they muſt be taken as a payment jy 5 8 1 

1 tanto, * future dividends maſſe upon che relued : ny 

| 155 4 de „ 4.4 ; . 

L748 Thus where it val that the bankrupt Film I | — 

245 . was indebted. to Welch and company, bankers: and part Ch 
4+ ...-- jners, in the ſum of 159 . 185. 4 d. for money by them . 


' ++ advanced and paid to the fajd- bankrupt, and inter 
++... |, thereon; and by way of ſecurity for which, he endorſd 
© - to them the following promiſſory nates and bills of ei. 
change, that is to ſay, a promiſſory note of Benjamin and 

Francis Hathway, dated the 3d of January, 1785, payabk 

to the ſaid bankrupt at two. months, for 697. 15 5.; anda 
promiflory note of Rolert Birkmyre, dated Tanten 4th, 

1785, payable. to the ſaĩd bankrupt at ſixty days, for 53, nd! 

12.5.3 and alſo a bill of exchange drawn by the ſaid: Raben banks 

Bi rknyre upon Charles Peatſan, and accepted by hin, 

dated the 23d of March, 1785, payable to Welch ai 
company, or order, for 701, The debt of 159 J. 155. 26 

aroſe by means of Lee the bankrupt employing Weleb ai 

company as his bankers, who proved, their ſaid debt ad 

1591. 155. and 2d. under the commiſſion. After tht 

proof, Welch and company were fully paid and (atisfe Kin 

the whole of the note of hand: of Robert Birkmyre, ſu 

58 1.. 125. and delivered up the ſaid note to him, by which 
means the debt from the bankrupt was reduced to 1010 

38. 24. Two dividends, amounting together to 105 i It beit 
tte pound, were. declared under the commiſſion; al | 

| Welch and company inſiſted on receiving the-ſaid divideos i id de 

of 10 5. in the pound on the whole 159 7. 1558.20, prove 

| by. them, ngtwithſtanding the payment of the {aid note; 

| upon which the aſſignees preſented a petition to expunge 

5 9 ee the ſum of 58 J. 125. being thequoult of 5 alte 
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and Promifory Notes. 
aid note, from their debt, which, after hearing counſel, 
as ordered; and it was directed that Nelch and com- 


31.24. reſidue of the ſaid ſum of 159 J. 155. 2 d. ratably, 
ad in equal proportions, with the reſt of the creditors 
f the faid bankrupt. e 
If a bill of exchange or promiſſory note is drawn by 
able conſideration, is entitled to prove againſt all the 
: parties but thoſe from whom he received it, to the whole 
extent of the bill or note} and receive the dividends, pro- 


l ided they do not amount to more than twenty ſhillings 
| in the pound, on the conſideration which he gave. 

Thus where Edibard Davis the bankrupt, on the 8th 
„of May, 1784, iſſued a promiſſory note under his hand, 
: payable by him two months after date to Meſſrs. Turner 


and Toys, of Briſtol, for 500 l. value received, Turner and 
Toe being then indebted to King the petitioner in the ſum 
of 300 J. for money lent, advanced, and paid by him to 
lend for their uſe, Turner and Teye had alſo become 
| bankrupts, Previous to their bankruptcy, and alſo pre- 
i; "ious to the bankruptcy of Davis, they endorſed the ſaid 
promiſſory note for 500 J. to Xing, to enable him to raiſe 
the 300 J. due from them to him. King, om the 24th of 
, 1784, applied to prove the note for 500 l. under the 
ommiſſion againſt Davit, but the commiſſioners only 
admitted it as proof of a debt of 300. Upon which 
King petitioned the Lord Chancellor to be admitted a 
reditor for the whole ſum.—— This was oppoſed upon 


% 


conſideration for the note from Mefirs. Turner and Taye, 
þt being between them accommodation paper. But it 
ordered that King ſhould be at liberty to prove his 


any ſhould be paid div idends only on the ſum of 107k 


way of accommodation, yet the party holding it for a va- 


Ex parte King. 
10thNov, 1786. 


Ex parte Lee. 
1. P. W. 782. 


7 


the ground of the bankrupt having never received any | 


devs ad debt of 500 l. and be admitted a ereditor under the 


lad commiſſion for ſuch ſums as he ſo ſhould prove, 


El commiſſion, but ſo as not to diſturb any dividends 
| . already 


8nd be paid a dividend or diyidends in reſpect of his ſaid 
edt, ratably and in equa] proportion with the reſt of the © 
(editors. of the faid bankrupt, ſeeking relief · under the - 


138, Se Bills of Exchange  - 
Ch. VI. .. 7. already made under the faid commiſſion, TA fo as that the 


9 dividends received and to be received by him upon the ſaid 
995 ſum of 5001. do not in the whole exceed the ſum of 3000 
3 Again, where one Jahn Hartley being indebted to the 


Ssth March, petitioner in the ſum of 147 L. 10s. on the 17th March, 
— — . 1788, gave him a bill of exchange, dran by Milim 
C. Hall, for Liueſay and company, of which firm the ſad 
William Hall was one, upon Liueſay and eue in 
London, bearing date at Moſney near Preſton, March 17th, 
1788, payable two months after date for 200 l. to the 
order of Mr. John Hartley, for value therein mentioned 
to be received, and which bill of exchange was endorſed 
over by Hartley to the petitioner in conſideration of the 
| faiddebtof 147 l. 10 2. The bill was accepted in-Londin 
but not paid. On the 12th. June, 1788, Liveſay and 
company became bankrupts. Before the commiſſion 
iſſued the petitioner received from Hartley, 1011. 105, 
in part of his debt, which was thereby reduced to 40 
The petitic ner applied under Ltiveſay's commiſſion to 
prove the whole 200 l. but was refuſed, becauſe it ap- 
pearcd that Liveſay and company had lent the bill ts 
Hartley for his accommodation; and therefore the com- 
miſſioners were of opinion that Cxeſsley could iy. prore 
the ſum remaining due from Hartley to him. ; 
The petition was preſented to be allowed to prove the 
whole 200 J. and to receive dividends * ity until N 
46 l. remaining due was fully paid, | 
Ex parte King was cited, and the Cents 
hearing counfel for the aſſignees, ordered the proof to be 
admitted for the whole 200 l. and dividends to be paid 
upon that ſum until the eee was aisßed the 4b! 
remaining due. | 
The liability to pay money i is a ads conſideration 
for a bill of exchange, and will entitle the party to prost 
it, although the payment is to be made in future, ot 
depends upon contingency.-- And this does not at il 
militate againſt the rule that contingent debts are no- 


| ” proveable, 


2 8 
7 
a. 


and Promiſforp ens. 


oeable, becauſe the claim under the commiſſion is upon 
n inſtrument creating an abſolute debt at law, for which 
Je ſubjecting oneſelf as a ſurety, or the wen ml 
ounter notes is a good conſideration, © 

Therefore where one Jeſeph Prior applied to the 
petitioner W AMaydwell to aſſiſt him with mo- 
Ne | 
The petitioner, « on the Brh: of 3 1 1 1 1 

o lend his acceptance for 298 J. 15 5. if Prior could pro- 
ire ſome other perſon to become ſecurity. Pxior pro- 
ured Stevens, who afterwards became bankrupt, to join 
Win in giving a note, which was expreſſed in the follow- 
ng terms: The 8th November, 1784. We jointly and 


- order, on the 22d January next, 2034. ang on mo 
"of 18th of January, 95 l. 155.” 

ds, Maydwell accepted two bills dated the 76h We wo 
N f OZober, drawn by Prior upon him, each payable three 
to nonths after date, one for 95/7. 15 f. the other for 203. 
ap- bich he afterwards paid when they nn e 
| tg que. 


On the 1810 8 a commiſion iſſued aga ainſt 
rior, and on the 10th January a commiſſion alſo Ned 
inſt Stevens. Both commiſſions were prior to the 
cceptances being due, or to the time when by their note 
f hand Prior and Stevens had promiſed to pay the money. 

Upon petition by Maydiuell that he might be admitted 


ſeparately promiſe to pay to Mr. Samuel Maydivell, or been 


es. IK 


Touſſain v. 

Martinnant, 

ante 

A* v. Bell. 4 
Rep. 97 q 

X parte, : 

Maydwell 

16 April, 

1785. 

Rolfe v. Caſlon. 

2 Term Rep. 

C. P. 570. 

It has been ſince 

doubted whether 

the proofs in 

this and the fol · 

lowing caſes 

ought to have 

permitted - 

befure the party 

applying to 

Zones had taken 

+ UP N1SOWN paper. 

In re 8 

& Pad more 

AI. 1789. 

But it ſeems 


Id Tettled chat 
Tounter paper 
eee 

ng an 2 
| org — at hs. 
Taw,gives a ri = 
— 
AER 


withheld until 


Jppears to what 
tent The party 
Taman. 
ind whether he 


aſter Wo prove the note under Stevens's commiſſion, the 98 1 TEA; 

to be cancellor made the order accordingly. pt 7 
17 paper» Ex parte Curtis, 2$th March 1795. Ex Parte Led 15tb Kk 7757 
400 o upon a petition ſtating, that Mitebell and Cletter, 


ration" ecchants, to draw bills of exchange on Meſſis. Marlar, 
prove ell, and Down, of London, and finding it- neceſſary to 
re, of Ne ſome collateral ſecurities with them, to induce them 


17%, applied to Brauſey, and 9 him to lend them 
cable, tits 


accept and pay their bills; they in the month of arch, 


Ex parte 


ving occaſion in the courſe of extenſive buſineſs as ſtuff Beaufoy, 


22d Jan. 1787 


Sg. vi. f. f. 


payable on demand, Which he according ly did, and Te- 


4 Reaufoy, his note” of hand payable to'us for value 


and the ſame continue in their hands until the diffolution 


to Beaufoy a certain other memorandum or agreement in 


_ : — 

” ; 72 , 5 "WF * 
N alls 
. Tt 


his promiſſory » note, for the a of four nde pounk 


ceived in exchange fowm Mitchell and eter, a memo qt 


randum or agreement 1 in writing in the following words: 
4 March 17, 1778, Received this day of Benjani 


« 4007. which is lodged in the hands of our banken 
« Meſſrs. Marlar, Pell, and Down, in London, as à cdl. 
ce lateral ſecurity for their accepting drafts on them with: 
tt gut effects to the ſame amount, which note if ever pi 
« by the ſaid Benjamin, Beaufoy, we hereby promiſe w 
« refund the faid fum of 400 J. to the ſaid Benjanin 
« Beaufoy on demand. © Mitchell and Cletter,” 9285 
The promiſſory note of Beaufoy was immediately de- 
poſited with Marlar, Pell, and Down, who were the 
bankers, as well of Beaufoy, as of Mitchell and Clicter, 


ol their copartnerſhip, when the note was given over b 
Mefirs. Down, Thornton and Free, who had entered into 
a"copattnerſhip for carrying on the ſaid banking buſi > 
and continued in their hands until the month of Mart, 
1784, when they requeſted the fame to be renewed; 
and Beanfoy, upon the requeſt of Mitchell and Clit, 
agreed to renew his note, and accordingly took up tit 
fame, and drew another promiſſory note, dated the 10 
March, 1784, whereby on demand he promiſed to py 
to the faid Thomas Mitchell and John Cleter, or otdet 
400 J. for value received, which faid promiſſory not 
Mitchell and Cleeter endorſed, and depoſited with the 
petitioners Doton, Thornton, and Free, in lieu of tt 
other note, and Mitchell ard Clecter alſo renewed or gay 


writing, to the like purport and elfe as the « one before: 
mentioned, * 

In the month of November, 1784, Mitchell and Cui 
being in want of the aſſiſtance of a further ſum of 4000 


applied to Dawn, Thornton, and Pree, to 1 10 


de 
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tir, 
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Rite kme: which they agreed to de upon à ſecarity of Cut 
. nother promiſſory note 'of Baaufey, who upon the 'res 
queſt of Mitchell and Cleeter; drew another promiſſory. 


note, dated the 1 7th of November, 1984; whereby on 


demand he promiſed-t6'pay the fad Thomas Mitchell and 
John Cleeter the tum of 4001. for value received; which 


Down, Thornton, and Free; who were the bankers of 
Beauſey, as a ſecurity for the further ſum of 400 J. and 
litchell and Clerter gave Beaufoy their promi flory note. 


in exchange for the fame; which cdunter- note was in 


e following words 4. 400, Coventry; 17th Mem- 
ber, 1784, on demand, we promiſe to pay to Mr. B. 
Beaufay, or order, 4001. value received: Mitchell and 


AA 


n the beginning of the month of April, 1985; Micheli 


d Cleeter, being conſiderably indebted to Thornton and 
Free, over and above the amount of the faid- promiſſory 
otes, they called upon Beaxfoy, for the payment of the 
hole of the ſaid 800 /. and Beaufoy on the '24th of the 
ud month of April; gave bis bond for the payment of 
be (aid ſum with/interelt at the rate of 5; I per cent. and 
dereupon the ſaid two promiſſory notes were delivered 
p to Beaufoy by Down, Thornton, and Free; with a re- 
eipt thereon reſpectively endorſad i:: 8 

On the 13th of April, 1785, a commiſſion of bankrupt 
ſued againſt Mitchell and Gleeter,” and they were de- 

d bankrupts on the 7th of May; Beaufoy applied to 
we a debt of 8001; being the amount of the ſaid two 
omifſory notes, but, it appearing that ſuch notes had 
5 been taken up by the petitioner Beaufoy, till the 14th 
April, and that the commiſſion had actually iſſued on the 
ji, although not publiſhed in the Gazette till the 23d, 


3 refuſed to admit him as a creditor for 


Lon the 14th day of February; 1586, a dividend of 103 


am was declared under the commiſſion, and ſuf- 


ou, I. 3 M ficient 


281 


4 


* 


166 


Ex parte Lord 
Clanricarde, 


| ficient cemainad.in — 5 the. _ to anſwer 


a reſt. of the petition, Fi SET 2171. \ 1004 1310 14 * 3 


37 July, 1787. 


Shs... | + Mei 8 


Bepufiy's claim, if his right to prove 8904. .ſhould be 
ellabliſhed. | Beaufoy. therefore petitioned, that he might 
be at liberty to prove the debt of 8007. under the com- 


miſſion, and recover the nigen already declared, and al 
future divid ends, 


233 


che Chancellor after 92 the matter l ons 
2n order, That Beaufoy ſhould be at liberty to prove the 
promiſſory | note for 400l. from Thomas Mitchell and 
John Cleeter, the bankrupts, bearing date the 17th df 
Mouember, 1784, as a debt under the commiſſion, an 
be paid out of the eſtate and effects of the ſaid bankrupt, 
a dividend. in, reſpect of his Jad abit and diſmiſſed the 


And accordingly in nad caſe, where it 3 
that John Griffin was in a copliderable way of trade and 
a banker, at Farebam, in Hampſotrey and that Lon 
Canricarde, having a large property in Ireland, uſed to 
get the ſame remitted by the means of Griffin, who had 
dealings in Ireland. And for that. purpoſe; on or about 
the 10th of January, 1787, Lord Clanricarde drew's 
bill of exchange upon Griffin for the ſum of 60 J. 175.94 
payable to Joh Stokes or order, three months after «te; 
and Griffin, on or about! the 24th of Marel, 1787, drew 
a draft or bill of exchange upon one John Turner far 
2000. payable to Lord Clanricarde, or his order, two 
months aſter date, and Turner accepted the ſame. 


Exilſin ſettled accounts, and Griffs therein charged Lord 
Ganricarde with the ſaid ſum of 60. 17 . gd. and 2000 
and by the means of thoſe ſums and other ſums therein 
mentioned, the ſaid John Erißen made a balance aguink 
Lord Clanricarde of 5151. 76. Lord :Clanricarde at tht 
ſane time drew.two drafts, one for 3004, the other fo 
2151. 75. on Meſſrs. Hamilton and Co. bankers in Dub- 
ling, both payable in fix, months to the ſaid: Jahn Grif® 
deen WhO 3 counted the ſamo vid 


Meſſts. gal, Co. Suthandin ant cee th 


money from them. 


iſſued againſt Griffin, and he was declared a bankrupt. 

Although Griff in the ſaid account, charged Lord 
Clanricarde with the 600. 176. 9d. yet in fact he never 
| paid the ſame, and the draft or bill of exchange for the 
| ſame, not becoming due until after he was declared a 
bankrupt, Lord. Clarricarde afterwards paid it; and as 
he had never received any money on account thereof, it 
| was inſiſted on the part of his Lordſhip, that .it was a 
debt due to him from Grin, before his bankruptcy. 
Turner, being inſolvent and refuſmg to pay the draft for 
2001. Lord Clanricarde never received any money on ac- 
count of the ſame ; and he therefore inſiſted, that Griſfin 
was, before his bankruptcy, alſo Juſtly indebtet oe 
in that 200 IJ. 

At a meeting of the ommifiewan under che ſaid com» 
miſſion againſt Griffin, on the 2d of June, 1787, Lord 
Clanricarde attempted to prove before them, the ſum of 
2601. 173. 9d. being the amount of the ſaid two ſums of 
601.175, 9d. and 2000. but they refufed to perinit him, 
alledging that as he only gave drafts or bills of enchange 


drafts or bills had not become due, nor were paid before 
the bankruptcy” of - Griffin, the ſaid 2600. 17 1. d. was 
not due from Griffin defore his bankruptcy: upon Which 
bis Lordſhip petitioned to be admitted to prove. 
And the Lord Chancellor ordered, That the petitioner 
be at liberty to prove his ſaid debt of 2604 176. 9 fl. and 
be admitted. a ereditor under the ſaid commiſſiun for what 
be ſhall ſo prove, but che dividend or dividends upon the 
aid debt, to be ſtaid until the account relative to the 
rr wor an nn. wt 
If the indorſer of a bill is compelled to n nos 
G%unt of the failure of the acceptor, he may prove upon 


Ch. vi. 6 f. 


On the 17th of April, 57, a W of bankruge | 


by way of conſideration for the ſaid two-fums, and which 


M2 ue 


: eh. VI. i £ 7. the bill under the commiſſion againſt the acceptor; af. 


Ex parte 
Brymer. 


30 May, 1788. 


Ex parte Seddon, 
27 Nov. 1796. 
S. . 


| Lee ex parte 
Thomas and 
Bingley v. 
Maddiſon, 
ante 24. 


Wille nb 


though oy Wy Not : the it up * es de Eothiiſſion 


iſſued. * 5.0, - 7 Wl 25011 


The loads of roy: — Plug hwwing had frequent 


occaſions to get their bills diſcounted by perſons at Brj. 


fol, and continuing to require a negociation of paper, 
they applied to MWiltins the bankrupt, and to one Forth, 
to aſſiſt them by lending their names to bills, which wert 


to be diſcounted by Samuel Span, of Briſtol, for the uſe 


of Scott and Pearſon, whoſe' names were not to appear 
thereon.———Accordingly (amongſt others) three © bill 
were drawn by "Forfth' upon Wilkins, dated 28th of 
May, 1785, for 800 /. each, payable three months after 
date q two to the order of Samuel Span, and the thitd ts 
the Ger of the drawer, which laſt was endorſed in blank 
by the drawer. They were all accepted by 7#ilkins about 
the time of their being drawn. The three bills were 
put into the poſſeffion of Scott and Pearſom, and were by 
them ſent down to Span, at Briſtol; ho endorſed: them 
and procured them to be diſcounted by other perſons; and 


remitted the value to Scott and 'Prarſon, in Briſtol bank 


bills. Before the bills became due, both Scott and A. 


int became bankrupts, and ere _— as wr 


dorſer was obliged to take them u. 
Under theſe circumſtances: Span was | kate to pon 
the bills under Millins's commiſſion.— And this petition 
was preferred to have the proof of the debt expunged. 
The Lord Chancellor conſidered it as a very clen 
point, that à bill of exchange negociated after the bin- 
ruptcy of the acceptor, might be proved under his com- 
miſſion, although the party was not poſſeſſed of it at q 
time of the bankruptcy, for the debt accrued by the at- 
ceptance; and that as to the conſideration, there w 
clear conſideration paid in this caſe, though not to . 
kins, and that Span became the holder of theſe bills in 2 


one Ls ag ee a nn the an? 
wn 4 1 


* 


* - 0 : : 
» 5 
* F ; * 
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and » Promidory Notes: | 

, A new. Pee F was preferred, praying that the former, 
aetition might be reheard and the debt expunged. 

+ WE The Lord Chancellor after hearing. counſel, expreſſed 
ja umſelf to be very clearly of the ſame opinion 
" Since, this caſe the two ning bau 3 deter- 
h, mined. 
te An action of aſumpſit was brought by the; se of 


ah a bill of exchange againſt the drawer, with the uſual mo- 
ont ney. counts. The defendant pleaded non aſſumpſit, and 

ls WY the general plea of bankruptcy. The facts of the ** 
"if were theſe, The defendant on the 7th of May, 1788, 
hs drew the bill in queſtion for 100/, on one Hughes, pay- 
able forty-five days after date, in favour of the plaintiff, 
merely for the purpoſe of raiſing money. This bill the 
plaintiff endorſed in blank, and without tendering it for 
acceptance diſcounted it at the Olney bank on the.credit 
of his own name, and paid the money over to the defen- 
cant, On the 16th of May the defendant committed an 


and on the 18th of June the certificate was allowed. 
When the bill became due, Hughes having no effects of 


| Olrey bank, in whoſe, poſſeſhon it remained, called on 
Brozks for re- payment of the money which had been ad- 
ranced in diſcounting the bill. Brooks accordingly . re- 


155 
ch VI. . 
B 13th July, _ 


1788. 


a of bankruptcy... On the 23d a commiſſion, iſſued, 


the drawer in his hands, refuſed to pay it, upon which the 


mw pad the money, took back the bill, and now brought 

7 cle this action againſt the defendant, At the trial a verdict 
bink⸗ as taken for the plaintiff, ſubje& to the opinion of the 
cow court whether the action was barred by the certificate. 

tat he Ude counſel for the plaintiff cited 3 Wi,. 13. 262, 346. 

db zt, Cp. 525. Dougl. 167. which the counſel for the defen- 
{p44 Gt diſtinguiſhed by ſaying they were promiſes to.indem- - 
0 M. The cauſe. having ſtood over, the court were 
1s in a animouſly of opinion, that the plaintiff was intitled to | 
n. over, notwithſtanding the certiſicate; and faid the 


Gaſes cited were not confined to an expreſs indemnity, 


M3 Prave 


du were decided on the ground that the plaintiff could 


NS IC Ho 


eee sf LISTS | 
hae Oo after By r e wr reden 1 


Howisv.., The plaintiff, Mi wid pies ee eee 
Len Rep, miſſory notes, brought this action againſt the defendant a 
214 maker; who pleaded, inter alia, his bankruptcy and cer- 


 tificate in bar. It appeared that thoſe notes had been 
delivered by the defendant, before his bankruptcy, to one 
| Green with the indorſement of Hotois upon them. After 
the bankruptcy Green ſued Hotois as indorſer, and reco- 
vered-againſt him; who now brought this action. On 
this evidence Lord Kenyon was of opinion at the trial, 
that the certificate was no bar; and a verdi& was taken 
for the plaintiff, with liberty to the defendant to move to 
enter a nonſuit, if the court ſhould be of a different 
opinion, which motion was now made, and the counſel 
Ants. for the defendant” cited ex parte Maydivell, and ex part 
© But the court ſaid, that this was diſtinguiſhable from 

the caſes cited, becauſe here the plaintiff had no 
legal ſecurity for a debt which he could have proved a 
the time of the bankruptcy, but that the property in the 
bill then belonged to another perſon, and that his ſubſe- 
quent act of paying the amount of the note to the indorſe, 
was not referable to any time antecedent to the bank- 
ruptcy, ſo as to enable him to prove the debt under the 
commiſſion, but that when the plaintiff paid the bill, 
new cauſe of action aroſe againſt the drawer; for at tht 
time of the bankruptcy this plaintiff had no demand again 
the bankrupt. That the plaintiff could not have been the 
petitioning creditor, becauſe he had not paid the mont 
at the time of the bankruptcy, And that in Yanderbeyd 

v. De Paiba, where A. accepted a bill dran on bim by 
B. which B. promiſed to pay, and gave A. a note to fart 
him harmleſs, and B. became a bankrupt before the bil 


dorams gien it way bald ther & who Was Acer 


3 n 


miſſion. And: the rule as reſuſed. Ae e 

If the holder of a bill of exchange give time to the 
acceptor, or neglects to give notice of the non acceptance 
or non-payment, he thereby diſcharges the drawer and 


effects of the drawer. in his hands; in which: caſe, as the 
drawer cannot gan the f nee 
not be diſcharged. / 45 - Kd 36 W GN 


Rep C. P 

80 upon a petition to prove againſt the drawer of a bill. 
The commiſfioners had refuſed to admit the proof, becauſe 
the petitioner had taken ſecurity from the acceptor, and 
giren him time to pay the bill. For the petition it was 
aledged that this was an accommodation bill, in Which 
caſe giving time to the acceptor does not diſchar ge = 
holder, 1 Term Rep. 405. 714. 2 Term Nep. 
To this it was objecded that it did not appear ua 
drawer had no effects in the hands of the acceptor, and 


a even if he had not, the granting time to the acceptor upon 
an Ceeurity, was 2 waiver of * oregon againſt che 
) the drawer, i ne Ivy 
ubſe- Lord Chancellor 00 elkin lerurity was in favour of 
xkce, I che drawer. And if it is once eſtabliſhed that the action 
and · ¶ ¶ mizht be brought againſt the drawer, after giving time to 


the acceptor, in a caſe where the acceptor had no effects, 
there would be an end of this caſe, for he ſuppoſed it 
J.wuld be admitted that this was an accommodation bill; 
No enquiry being deſired as to the fact of the acceptor” 
not having effects of the drawer in his hands, it was Ae 
erod that the proof ſhould be receiyed. 


in bills of exchange, * 


üged db pay the- bil gend ddt come in nder. com- em vl. & 


indorſers, unleſs it can be ſhe n that the aceeptor had no 


6% 


Gee v. Brown 
2 Stra. 792. 
Bliflard 4 v. Horz 
5 Burt. 2670. * 
Bickerdilte'y, @ 
Bollmann 
1 renn 
495. . 
San v. 
Dolle. 


1 Term 7 712. — 5 Stephen 2 Term Rep. 713, Nicholſon 3;/Gouthir. ; 2 . 


Ex parte 3 | 
Holden 22d 
December 179. 


The rule is the ſame in AIP? to promiſſory notes Is Anderſon v, 


: 
1 Burr 1 
Kellock v. Robioſon. 2 Stra. 7458. Tinital \ v. Abe I Term Tn 


Tf the drawer \ or indorſer is a bankrupt 2 at the time of Said by Lord 


ds ob- Thurlow in 
| Reptance, ment being refuſed, it was held U r dt: 
o | Foy M4 Lord . 9 


— 


Ch. VI. . 7. 


& 1 
* 


Wilkes v. wh 
cor. Ld, enyon 


 I9th Dec, 4793- 
miſſion, and alſo maintain an action againſt the other pu. 


So ex te 5 
r 
53th April 1794s 
and ſaid to cr 
haye been ſo 
ruſed upon the 
aca 
Circqit. . 


| the holder's executing | the compoſition deed, 


Ex parte Smith 
Ants od 


Lotd Thurlow ta be unneceſſary to lines to king 
his aſſignees. But it has been ſince ruled to be: 


jb ties had become bankrupt. & 259710 0s 


; compolition, has been determined thereby to diſcharg 


note made by Barber to Pawall, and indorſed by Pouel 


Wills at Exchange, 


— 


ſettled point that notice muſt on _— bl the par. 


{When the acceptor of a bill Rae a 
holder may prove the amount of the bill under his com- 


ties 3 but if the acceptor: of a bill, or maker of a pro 
miſſory note, become inſolvent, or offer. to compound 
their debts, the holder of a bill or note acceding tt to ſuch 


the other parties, unleſs they had previouſly aﬀſented u 


As where, in a petition praying that a debt proved by 
Sir James E/aaile and Co. under the commiſion again 
Lewis, and Petter, on certain notes and bills which had 
been indorſed by the bankrupts, might be expunged on 
account of the holders having, ſince the proof of the 
debt, diſcharged. the acceptors of the bills and drawen 
of. the. notes, without notice to the indorſers or their] 
afignees ;. it appeared that the firſt note which wal 
included in the prayer of the petition, was a promiſſory 


to Lewis and Potter, who hay ing occaſion to diſcount i; 
indorſed it to Ejdaile and Co. Lewis and Potter becamt 
bankrupts, before the note became. due, The note nt 
being honqured when it fell due, Sir James  Eſdail and 
Co, proved. the: amount in Fune 1788, under the com. 
miſſion againſt Lewis and Potter, after which they pro 
ceeded. at law againſt Barber and Powell to ae 
and then there having been a propoſition” on the part d 
Barber, to pay 15 f. in the pound to all his creditors, it 
full diſcharge of their debts; E/daile and Co. accepted the 
| Lane, and gave a full diſcharge to Barber for the amount 
: of this.r note, without the conſent or piety bf the afſignen 
Kl We and 2 5 


? q , 44 2 * 1 
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Lord ä 1 en die 
trine of notice, which; holds. amongſt ſolvent perſons, 
does not apply as between bankrupt eſtates; but here the 
indorſer only was bankrupt, the maker and the pape of, 


522 was undoubtedly well proved, at the time; and the. 
queſtion is, whether the ſubſequent conduct of the ere - 


pat 
pro- <itor has deſtroyed. that intereſt. which he acquired by 
dun duch proof. By the compoſition which. he has made with 
fuck 


the drawer of the note, which goes to the — of 1 


charging of the drawer, he certainly b. ed\ ch. 
ed th afignee of the. indorſer from coming on 18 drawer x 


the note for payment. of What bis. eſtate ſhall on- 


ed by ſequence. of the proof; and yet on the other hand, it does. 
gan em a {irong thing to ſay that where there are many 
4 names on a bill, one of whom is inſolvent though not 
ed on bankrupt, and the other bankrupt, and the holder proves 


under all the commiſſions, and then makes a compoſition 
tera fide with the inſolvent perſon, and obtains from him 
all that he poſſibly can, that he ſhall thereby be deprived 


h ot the benefit of all the proviſipn made by him under the 
niſſor commiſſions againſt the other parties who ſtood on the 
paul, poſterior to the party compounded with. And I am 
ount i, ell ſatisfied in this caſe, Sir James Eſdails did in fact 
became Inke the beſt terms he could with the drawer of the note, 
ote not b taking 16. in the pound of him in full. And what- 


%% never difficulty I may find in making A rende which 


Aowed of ſuch a compolition, 


je CoM | 

joy po the aſignegs of the indoxfer, I am FH — that He 
Jowenti juice, of this particular caſe, if it ſtood alone, would not 
part d cquire mg. to expunge this debt. The caſe made does 

itors, u impute any fraud to the tranſaction of this compoſi- 

-pted deen; but on. the contrary the holders uſed all their diliv 


amount 
ary 


* 
ks 1 


peice at law againſt the drawer of the note and the payce⸗ 
ad then made the beſt terms they could with: the ac- 
peptor; chough at the ſame time they. have gone tocthe 


* of e * e in oh ho the note, 


the note were not. The debt proved. by Sit Tame 


Heim. 
, 


c * * 4 
" p * 
h :noffowebes e 
. . * 8 » 
ad * 


eg x 
3 5 — s 
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3 F 1 think in point of precedent;” it tay be 
dangerous to fay that after fuck am acquittal the holder 
may refort to the indorſer's eſtate,” It is certainly open 
to this ſort of fraud, that when the holder ſees that, in one 
way or other, he is ſure of his 20 f. in the pound, he may 
favour an acceptor” at the expence of an indorſer, by com- 
pounding with the acceptor for juſt ſo much as he con- 
ceives will be the deficiency under the indorſer's com- 

| miſſion. In this view it may be a dangerous precedent; 

i by ſaying generally, that the holder 
aper mall not compound with the prior names on the f 
bil, but with the conſent of the affignces © of the poſterior | 

party.” And it is not an anſwer to ſay, that if any fraudis f 
Pracliſed in the compoſition, that ſhall take it out of the 
general rule. It is much better and more convenient in ü 
practice, to have a preciſe rule to go by, and juftice vil 
in general be better done to all parties. It is not that 

notice is ſtrictly neceſſary; but I go upon this, the debt 
is well proved againſt the indorſer s eſtate; this gives bis. rec 
nees a right of ; the acceptor or drawer, M 

for the. amount paid out of the indorſer s eſtate; but thi 15 
right i is cut away by the compoſition and diſcharge given 5 
to the acceptor by the holder. Therefore it is better to date 
ſay, let the aſſignees either take the whole, or permit the . 32. 
holder to make the moſt of it he can againſt the acceptor. 
J think therefore the debt muſt be expunged. 

A few days aſterwards this caſe was mentioned again; 
when his lordſhip ſaid he had conſidered it a good deal, 
and had converfed on the ſubject with ſome of the judges, 
and he Was ſatisfied that the holder muſt get the conſent 
E the aſſignees c of the indorfer before th they can diſcharge 

| r without jout diſcharging 6 the indorſer” 8 . 1 


Fx parte Smith I was ſlated, * had divers dealings 
14-0 and tranſactions with Meſſrs. Pere and company, banker 
= 5 7 5 


in the courſe 6f which chilies ſundry bills of exchangs Ch. VEE. * 
and promiſſory notes were from time to time depoſited by 
Lrwis and Potter with the faid Pere and company, às their 
bankers. That on the gch day of May, 1788, 4 com- 
miſſion of bankrupt was iſſued againſt Lewis and Porter, 
and on the 2 1ſt of Fune one of the partners of Vert 
and company attended to prove the debt, and depoſed that 
Leis and Potter were at and before the date and ſuing 
forth of the ſaid commiſſion, and ſtill were, juſtly and 
truly indebted to him and his co- partners in the ſum of 
5,962 J. 11 5. 9 d. upon balance of accounts, for money 
lent and advanced to the faid bankrupts, and money paid 
laid out, and expended for the uſe of the ſaid bankrupts, 
for which they had no ſecurity except the ſeveral bills of 
exchange and promiſſory notes in the depoſition men- 
tioned, amongſt which were a certain bill of exchange, 
bearing date the 12th day of April, 1788, drawn by Mil. 
lam IMA Alpine and company, upon and accepted by 
Meſſrs. Baldwin and Luke, for the ſum of 132 J. gs. value 
received, payable 90 days after date to the ſaid William 
McAlpine and company, or order, and appearing to be 
indorſed by them, and afterwards indorſed by the ſaĩd 
bankrupts. And. alfo a certain promiſſory note, bearing 
late the 27th day of March 1788, drawn by Davidſon — 
Baker, at two months after date, in favour of the ſaid 
bankrupts, and made payable to them or order, for the 
ſum of 166, 15 5. value received, and by the Taid bank» 
again; N rupts indorſed in blank. That all or moſt. of the ſeveral 
and reſpectiye bills of exchange, and promiffory notes, 
mentioned and ſpecified in the aforeſaid depoſition of the 

id John Drury, were, rogether with other bills, notes, 

| caſh, from time to time paid into the banking houſe 
the faid John Drury, and his faid partners, in tlie 
mes and for the account of the ſaid Letvis and Potter is 
cr bankers. That the ſaid Fohn Drury, and hig fad | 
ners, fince the proof of the ſum of 5,9621. 1159 | 

W received from Meſſrs. Baldwin and "Luke, the | 5 


. | 
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3 Term. Rep. 
174. 
Vere v. Lewis. 
3 Term Rep. 
182. 

Minet v. Gibſon 
3 Term. Rep. 
481. 

Ex parte Clark: 


2 Bro. 238. 


x parte Allen. 


goth Aug. 1791. 


Tacky. Harris 


998 Bills of . 


| acceptors of the ſaid bill of exchange, bearing date the 
12th day of April, 1788, the full amount thereof; and 
had alſo received of Meſſrs. Davidſon and Baker the ſum 
of 1111 3s. 5 d. as a compoſition of 135. 4 d. in the 
pound in reſpect of their ſaid promiſſory note. The fad 
compoſition having been fo received by the ſaid Jahn Drury 
and his ſaid partners, without the conſent or authority of 
the petitioners, they contended that the eſtate of the 
bankrupts, who were indorſers of the ſaid promiſſory note 
by the faid Davidſon and Baker, is thereby exonerated fron 
the payment of the ſame. And therefore the petition 
prayed that the ſum of 2991. 45. being the aggregate 
amount of the bill of exchange and promiſſory note, 
might be deducted from the ſum of 5,962 J. 115. 94, 
proved by the ſaid John Drury and his partners as afore- 
laid; and that the ſaid ſum of 299 J. 4s. might be er 
punged from the proceedings under the ſaid commiſſion 
2nd that a dividend might be payable out of the eſtate and 
effects of the faid bankrupts in reſpect of the balance only 
which ſhould then remain due to the ſaid Toon Drury and 
his ſaid partners. 

Whereupon the Chancellor ordered, that the SY 
made by the ſaid Zohn Drury and his partners, of the ſum 
of 299 4. 4.5. part of the debt of. 5,962 J. 115. 9d. 6 
proved by them under the ſaid commiſſion, ſhould be exe 
unged. 

Bills made payable to fictitious payces are now held to 


be proveable by bond fide holders for value advanced 


Before ſuch determinations the indorſer of a bill made 
payable to a fictitious payee was held to be liadi 
to anſwer the amount of the bill to the indorſce, 
'Thus where the petitioner applied to be admitted a cr 
Near in reſpect of certain bills endorſed by the bankrupt 
to the petitioner, which turned out to be made payable to 
fictitious | payees, the Lord Chancellor ſaid, it ws 
clear that as againſt the indarſer 1 it did not ſignify wit 


N bill was, The iddorſes might come againſt wy 


and Promiffory Notes, 
dorſer, although the bill is a mere nullity in other reſpects. 
It is the indorſer's buſineſs to ſee wllat he can make of the 


: | bill; but he; by his indorfement} iñ certainly Rable ta the 
0 nn And he ordered the procif to be admitted 
8 . Pant Rep. C. P. 569. Gibfhh v v. Hunter. 2 Term. 
id The coſts and charges of proteſting bills before an act 
ry of bankruptcy, may be proved but it pas been deter- 
of mined; that fuch coſts n of proteſting bills after an 
he act of bankruptcy cannot. eee 


Commiſſioners of ate 30 not allow creditors to 


om prove intereſt upon notes or bills, unleſs it is expreſſed in 
jon me body of them. And this rule was approved by Lord 
ate Hardwicke, who ſaid, even at law where notes are for 


value received, and intereſt ia not expreſſed, the jury do 
not give: the plaintiff, in an action upon the notes, in- 
tereſt for them but by way of damages only. But the 
creditor may prove the full ſum for which the notes were 


Lon, given, notwithſtanding he received 51. per cent. diſcount. 

aud if a man diſcounts a bill of exchange for one who dig 
only ak indorſe the bill but afterwards became. bankrupt, he 
a cannot prove under che commiſſion; but if he takes 2 


unindorſed bill for an antecedent debt, i it is 2 P led 
does not deſtroy, the debt. : : Pledges and 


I bill of, exchange 2 0 \promillory note. given for 
a antecedent debt, does not, amount to payment; unleſs 
it is duly honoured ; but the creditor cannot ſupport an 
action for the e debt until che bill N. note Wee 


eld w due. e Hob e IE GC LM ps hero elit 
anced. Therefore in an adion for . bold and 1 ta 
made WY wich two pleas were pleaded: Iſt. the general iſſue ; 
liable BY 2% an account ſtated, and that the defendant on ſuch act 
| count was found indebted and in arrear to the plaintiff 1 in 
| acre- (221. on which the plaintiff drew a, bilt of exchange on 
nkruot e deſendant fr. the money in favour of. Meſlrs, Hicks 
yable w or order, which the defendant acce ted, and i is Mt4jl liable 
it ws 9 0 the bill not 1 due. . Pare EY 
3 dow A Bhs 
the in- 55 ENS - # Wie 7M 
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1 Term. Rep. 
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Anonymous. 
1 Atk. 140. 


Ex parte Moores 


2 Bro. 597» 
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Rucker. 
Ambl. 672. 


Ex parte Marlar. 
1 A. 151. 
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See caſh 
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ter re Jeff 
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Ex parte . 
Shuttleworth, 
3 Vez. Jun. 
- Bank of 
England v. 
Newman. _ 1 
1 Ld, Ra 44% 
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Mod. 241. 
Com. 57. 


Richardſon v. 
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1 1 
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15 136 and they ſaid, that the caſe of Louviere v. n 
| in 10 en n ne in mint. L014 ett 


= Atk. 102, 
203, 104+ 


x bn 
Plummer. 
2 Atk. 103. 


de may diſtrain them for his entire debt, even after 


made in the caſe of bankruptcy i in the ſtatute, which gs 


unleſs the party accepted it as a ſatisfaction, 
Was the ip of a negotiable bill of exchange, which 


makes the difference between this caſe and thoſe cited for 


while they remain on the premiſſes, the iſſuing a com: 


Allos the landlord a year's rent. And the affignment by 
.._ the commiſſioners of the bankrupt's eſtate and effects i 


a} the premiſſes they remain liable to be diftrained. 


properly pleaded in bar to the action. And ſaid, that a 
ſingle bill or promiſe to pay to the ws not pleadable 
ien: but. that thi 


the plaintiff, viz. 3 Lev. 237. Taylor v. Baker, 5 Mad 


e on 
by 3 7. 
5 n LANDLORD ig a d. de to 2 


miſſion of bankrupt againſt the tenant, and the mel. 
ſenger's poſſeſſion of the goods of the tenant, will nd 
hinder him from diſtraining for rent, for it is not ſuch 
a cuſtedia legis as an execution; and even there, the lay 


only changing the property of the goods, and while opp 


© Therefore upon a queſtion, Whether after a cotnmifim 
of bankrupt taken out, and the meſſenger in poſleſſion, th 
landlord ſhould diſtrain the goods upon the premiſſes, aul 
fo be ſatisfied his entire debt? or, Whether he ſhould 
come in pro ratd with the reſt of the creditors under 
the commiſſion? _ 
Lord Hardwicke faid, If any goods remain on the pre 
miſſes, they are liable to the diſtrefs of the Tandlord, and 


affignment or fale by the aſſignees, if the goods art i 
removed ; and this is the reaſon, becauſe fo provilion 


the landlord a year's rent on executions. —The rent i 
hers 4 en „ and J am of opinion rank 


Lndlord winded wo dene n gear: ** 


miſſion of benkruptey and che proceedings t 7 
In the arguing of e the rx following caſe 
were cited: "53 ann. 
The jandiord-diijpingd, Shen ths anellinger'tinges whe 
x commitipn? of  bankxupt; was in poſſeſſion before the 
aſignment; afterwards: the .affignees were choſen, and 
petitioned Lord King to have: Go genes e but the 
petition WAS diſmiſſed. Men 
The aſſignees of the bankenge were in beteten, and 
the landlord diſtrained; upon the application of the aſ- 
ſignees to the Lord Chancellor to be relieved, and the 


— Wn a eGCT WT 


goods to be ſald by the. alligneos, he can only come in with 


— the reſt of 'the etetlitu res J bne n 
os Therefore where theilandlord.of the bankrupt preferted 
at by i bs petition to be paid by the aſſignees, che rent that was 
bin arvear at the time the commiſſion was daken out, it 
vpn peared in evidence, that the; whole eſtate and effects of 


under SV 4 * 


on, the the petition. 1 nn 11 104 Mo: 
es, and The Lord. Chancellor dp the landlord's demand 20 | 


20 ſtale, and having loſt his remedy by, diſtreſs, as no 


= A n ereditpr, " re Dame; in, of 
| 4. 18 1377 

is FO ESL ES, idued 3 1 vn 4 
t of B's, and owed him twelve years rent. B. the 
ord: comes in and. proves his debt under the com- 
. the aſſignees ſold the whole goods tn Grove 


viſion VNR. 

ich gi gde, who lived in the tenant's houſe. The 
; rent lord three. years/after proving his deb 3 
that ihe eh an being Af bros the premiſſes. 


" 


for his nnn 


goods to be ro- deliverbd, bis lo the right 
on. or the landlord to diſtrain, and diſmiſſed the petition. 
TE] But if the landlord neglects to diſtrain, and fulfers 01 


ood: remained on the premiſſes, he cauld only be can | 


47s 
; 8 ah * 


1 Atk. 102. L 


Ex porte 
Deſcharmes. 
1 Atk. 103. 


he bankrupt were paſſeſſed by the aſſignees duly choſen 


Ex parte Grovee 
1 Ack. 103. 


Ex parte 1 
Devine and 


6 Mary. his wife. 


13 Jan. 1776. 


: Lor 
. Lo and 
tion,” 


+, "poi the vid ring of the 
e endee o che 8 FF $ under 7 
P the” goods, and ordere d that the 
ee s of the Landlord ſh 4'be feſtrain ; and Con. 
Wn K to his Temed Ader 5 e e e 
In! "A Re ner we ere, that oh the 18h x 
Geber, 1760, a Mgr oo of bay crupt 1 iſſued againſ 
eboel Young. At the t e of the bankry „be v 
We t . petitibhers in righe of 8 2 8 wife of 
Devine, ſhe being the eren of Samuel Baan a 
mortgagee of the bankrupt's eſtate, and on other; accounts, 


Y 2 


; There being a diſpute relative to the mortg⸗ A bill was 


? 


hopupht by by the aſſignees, alid in 17 4% a decrte was made 
redemption After much, altercation matters re, 
lative to the mortgage were ſettled, tlie monej paid, u 
the eflate re. conveyed to the aflignees; but there fil 
remaining due tothe petitioners 10 l. 7562: fbr mon 


lent, and 31 /. 105. for a year's rent due at itfie time of 


the Bankcuptcy,- and the'-petitidnets having :owitted'to 
prove: che debt under che commiſſion pending the diſs 
pute, and to diſtrain for the rent, While the effect of tir 
bankrupt were upon tho premiſles, and which. liad beep 
fmce'1 removed and fold, and a dividend of 55. in the pom 
121725 en made to the e Ret — 


„ 


what the petitioners id Wb us be: e Rey 


| rect In preference'to- the other breditors, on or tlie equitf 


of the ſtatute Sth of Queer Anng, nich in caſe of ce. 
cution of the goods of 1 1 nn: Sees the fe 
year s kent. 97 20 bovil Meas 115 | 
It was ſuggeſted cab Abs n en promiſed wn 
ment of the rent; but that was pil hy: denied 2 the- 
or? : 7 Bat on 


* 
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For th ,petitiqne! it, was » 2 


Plummer, 1 Athyns, 103. 2 Buchten f me fl 


OE . it was fad, that the Natute of Hung 
does not extend to caſes of bankruptcies, that the remedy 
of the landlord is not takea away by any of the ſtatutes 
of bankrupts, but remains as it was before at common 
lay, notwithſtanding the commiſſion and aſſignment : ; 
that is, he may diſtrain the goods while they remain on 
the premiſſes for any arrear of rent. 

Lord Bathurfl, Chancellor. —After taking time 
| conſider, ſaid, It was a queſtion of conſequence, and if he 
1 was not very clear in his opinion, he ſhould put it in a2 
e be determined at law, eſpecially after what Mr. 
J Juſtice Blackſtone had faid in his Commentary, i in which 
be thought him miſtaken. - The law is laid down by 


» 1 


0 Lord Hardwicke, i in the caſe ex parte Plummer, I Athyns, 
7 103, be ſays, the landlord may diſtrain for rent at any 
10 time after the commiſſion and aſſignment, while the 


goods remain upon the premiſſes. He ſaid he had ſeen 
the order itſelf, which agrees. with that opinion, and he 
therefore ordered the petitioners to come in as creditars 
under the commiſſion. His lordſhip in making the 
order alſo obſerved, that Lord Hardiuicle s opinion in 
ex parte Grove, was founded on the circumſtance of the 


gue zoods having been ſold, and that he took no notice of the 
ears ladord's having proved under the commiſſon, which 
qui). Wh zppears from the report in Athyns to have been. relied on 
exe" n him. 


The principle that the landlord has no vas upon the 
qoods after they are removed from the premiſſes, is ill 
nore ſtrongly eſtabliſhed by the caſe of ahhh, och v. * 
wich was thus: 


lr N e Bradbury 


of bankrupt. is an execution, and "ithia the an bf Nd. 
Queen Anne, and bas been ſo confidered. Er parte . 


Brady! V. Ball. 
1 Bro. 427+ : 


/ Barker 112. 


Would be liable upon the return, &c. If fold, an 20g 


880d fr the file and the Coke. 1 teiIed h 


Tbe cauſe in replevin was removed into e Commot 


When the goods ate replevied, they are'deliveted butt 


OS Sl 7M 


Mili: 


Bin owing" year" CARP t6'thb 
laintiff's teſtator at” Midſummer, 1780, he on the", 
F in that yok Wa d AN th be ia ths 


"and entered into a repleviti V6 18" the "thing 
with two füretleb, E Have fine becöme ban 


wm wh. is © ac cz 


ex z but before any proctedingb were had, Bradbun 

ecame a bankrupt, and the defendants Pines ad Bit 
Were choſtn affignees, and poſſeſſed themſblves of the 
effects of Bradbury, (ind among them bf the goods b 
Uiftraified) and (61d them. After the bankruptey th 
Pfaifttiff o obtained judgment in this cauſe in derben and 
ſued out a writ de retorno habendb, and filed this bil, 
si tig that he had an equitable lien Upon the good 
taken in diſtreſs for a return of the goods, on panel 
bf the value of them by the aſſignees. 

Lord Lough borogh.— This is an application to a cout 
of equity, on the ground of a lien upon theft! goods in 
the hands of the aſignees. The difficulty of deciting 
this caſe, is encreaſed by that of the King and Cite, 


S nb 


An 


abide che event of the ſuit. If they come afterwalds itt 
the hands of perſons in privity with the "tenant, the 


for money had and As ab would lie for the 'mohey . i 
but the perfons who Had received money "for them ne 
certainly be liable in an action for money bad and re 
ceived, If the affighees are liable in equity, the Value 
being ſettled, they muſt be 0 at law; the ground v will 
the lame tv recover there. | 

* Therefore the court ordered the bill to be retained, 
ang an action to be brought for money had and received 
fo plaintiff's uſe agalnſt the aſſignees. The defendants 
admit that they fold * the goods taken in diftrels to 3 
amount exceeding the rent. r 


AAS SS 


aj to a caſe reſerved for the opinion of the © 1 


of Monifield, Ms. Juttico Millu, and Mr. Jt Nan 
1 threw out an opinion againſt the plaintiff's claim; but ; 


Mr. Juſtice Aburf ſeeming doubtful, Mr. Jullicg 
Buller ſaid, that there muſt be a non- ſuit, as the actior 
was brought againſt the parties jointly, A non-ſuit Was 
accordingly entered. Upon an attachment being taken 
out for the coſts of the non - ſuit, the plaintiff petitioned 
the Lord ChancelJar that the defendants. might he rg. 
ſtrained from calling upon him for ſuch coſts, the action 
hing been brought under the authority and by Gtektzen 
of this court. Lord Chanceller ordered the money te be 
brought into court, to abide the event of the cauts, 
| Another adion was brought, and being tried at the ſit- 
tings after Trinity term, a verdict for the plaintiff wit 
again found, ſub ei to a caſe reſerved for the opinſon f 
the court. That was argued laſt term, and this court of 
King's Bench were unanimouſly of opinion, that the 
8 1 the goods, ee ae 


N. came on 29th of Town on the equi 
reſerved ; the couulel for the plaintiff made a flight appli« E 
ation to have it rc-heard, but this not being ſte 
upon, the bill was ordered to be difmilled; which drew 
on 2 queſtion as to coſts, patticulatly the coſts of the 
ien ut, which were at length ordered to be paid out of 
Ge money paid into court for the purpoſe, ſo that finally 

le bill was diſmiſſed with cofts. 
lt is ſtated in 1 Am. 103. that a mortgagee of a bank- 
Ns eſtate, although he pays the arrears of rent that is 
, e een, 


* Mun. 
85 My as, the creditors under the commiſſion, unleſs he pplics w 


* 
the court for an orderꝭ that he muy, ſtand in the place af 6 
the landlord; but from: ihe caſes jufb cited, it rather ſeems 
that no ſuch order could be obtained, becauſe unleſs the FT 


| Endlord actually diftvains; he has him fed deen 
„ pt 209) 04 Wo nd een 

Ex parte On a diſtrefs for m, goods were fold; and 770 36 

a Abe. remained in the-conftable's hands, who became a bank. 

e rupt- The tenant died, and his executor prays to be 

paid chis money by e e ee err 

other creditor s. is) 

t was argued, that cle comes bee of the 

conſtable by due courſe of law, and the cafe of Myigbt v, 

Dian was cited, where goods were taken in execution 

by Wilcox, bailiff of Ml minſier, who died. - Aﬀer- 

— Wards the judgment and execution were ſet aſide; ant 

the court ruled, that the widow and executrix of Mil 

ſhould refund the money, though the alledged the bab an 
man ſpecialties. : CCC 

But the Lord Chancellor ſaid, Gt eee 1 

Exocutrins and though the law makes à difference be- 

tween one-creditar and another; yet in eaſe of bank- 

uptey all creditors are upon an equal footing. If an 

dtzcing remained in ſbecie it might be different, but here the 

money is embezzled by the conſtable. He therefore 


de ardered the Pater to > come in as 2 creditor with th 
n 142 reſt. $45.21) tte ee (r. SW + foo Wh fp a F 1145 36h 


"Bourdllton's, © III a trader at the his eee 
bor N. Pp. 233. of a term, it paſſes by the aſſignment, but if the aſſignes 
If — do take d mot conſider it as valuable, and do not chuſe to take 

poſefion, it , poſſeſſion, they will mot be liable to the rent. 
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/COMMISSIONBRS,: Aten 3 maniabreomes a Daran 
compute intereſt upon debts ho lower than the date 
commiſſion, becauſe it ĩs a daad fayd, aud in ſuch 4 ſhip- 
vreck, if there is a ſalvage of part to ench perſon, it is 


in the act ſor mat purpoſe, and it has been ved only 
the beſt method of ſettling the proportion among tho ce. 
ditors, that they» may have 2 tate - like ſatisfaRion 3 nor 
does the, certificate operate as a diſcharge of che fund 
before veſted. in the aſſignees, thereby to deprive- the 
creditors of ſubſequent intereſt; but extends only to any 
remedy to be talen àgainſt ine perſon of ce 
his future effects Ju £5 DIGI sl N A 


cipal and intereſt, che mortgage muſt” apply by petition 
to have the ſecurityoſud, and to be admitted a creditor 


age be calculated to the date of the commiſſien: 

I derefore upon a petition ſtating, that previous to the 
month of Derember, 1778, John Dyer was indebted to 
Weraell, in the principal ſums of 500 l. and 200 l. and to 
ſcure the re· payment thereof, with lawvful intereſt f 
the ſame, he mortgaged to him certain copyhold eſtates; 


That an the 25th of pri 170, Dyer betame à bank - 
gars t, and nt the time of — | 
; take WY dedted ta. Hardelhoin the faid two ſurns:ot*f5o0 kf and 


and intereſt, and therefore the petition prayed that the 
wmmiſſionets might proceed to à ſale of the 


te applied to the payment of the mortgage money and 


N 3 with 


as much as can he expected: But there is no direction B 


a mortgage is dor adequate to the payment of pr 


for the deficiency, but the intereſt of the mortgage u 


200]. with an artear oi intereſt due thereom. That the 
mortgage was an inſufficient fecurity- ſor the /prineipal e 


premiſſes, and that the money ariſing by the ſale might 


Aa to intereſt in 
caſe of ſurplus 


Ex parte 
Wardell, 

29th Merchs 
1787. 

Cited and con- 
firmed, 


E Herey. 
101 Now Nr 


n ue. — due on the mortgage, together 


192 . Antrruſl. 
G. w.. de, vi the coſts and that the petitioner might de ey 
* to prove the remainder of his debt under the commiſſion 
and receive a dividend with the. other creditors. The t 
aſſignees were ſerved, but did not appear. It was con- 
tende for the mortgagee, that ihe was inticled to his 
intcreſt to the time of the tale, but, bn n one 1 
he 1 — —— 
6 take an account of the principal and intereſt due to the 
petitioner. and to tax his coſts; and directed that tha dun. 
miſſioners in taking ſuch account, ſhould diſtinguiſh-wha 
intereſt. incurred after the bankruptcy; and then the 
eſtate ſhould be: fold; and the monies to ariſe from the 
ſale ſhould be applied in payment gf xobat Hu be fun 
Aue 10 4b petitioner for principal, imtergſi, and caſi ant 
#x cafe che fame ſhould be inſufficient, far the payment o 
the principal and of .the.intereſt; to the time of the bank- 
ruptey, and ſo of the coſts, the petitioner ſhoùd be u. 
mitted, 2 creditor under the cm miſſien, ſor the deficietcy 
of what ſhould he found due to him ſor principal: and in- 
teteit to the time of the F 
| een eee Nn mad ar ur ig: 

V Vin, Abr. But if the eſtate mortgaged is {ufliend da anferzth 
110. 1 and antereſt, the aiſigneas —— 
do0dbut paying intereſt to the time uf redemption; / © 
1 Atk, 80. N A ſpecialty greditor cannot have intereſt dees d. 
Winti. Henalty contzined in his ſecurity, but a ereditor bynot 
3 Bro. 49. Carrying intereſt may receive the full amount; however, 

night xe ny 1 — beark | 
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Macleah. 


| 1 


1 Atk. 151. 


„ ensted the: diſcount at thei time of receiving it. 
Fe” _ It bas been held that there is a difference betwen 
, e 
$449. ſtock ; for in the former, the intereſt ſhall be ca- 
yiaued dog to the date of «the cmmiſfion, hut in ür 
Atter it is-ptherwiſe, for the intereſt Hops from the tim 
. * and 4 * Mall be * 


Fr ra 


and — — wake ripen thin of 
the depots i915 55020 24 atrw habit i this hos 

Thus on a den on the behalf of the repreſentatiue 
of ape tſon who- was entitled to navy bills to the amount 
«60004 and who had in the year 47 11, depoſited them 
in the hands of Sir Stephen Evans, and his partner Hale, 
who gave a note ſpecifyingithem, and promiſing to be 


game & bankrupft. atey] . 22 Nie olg: | 
. The application was, that the ipetitioner be-admitted, 
before the Maſter, to nenne 
@ navy bills in their nature carty intereſt .. 
„ee eee 
they ſet a value upon the navy bills, according to the 
market price they bore at the day of the depeſu, which 


LFI ST 


-Y 


was xidepolic; at which time iritereſt aps.) ft 1 1:2 
Where 4 jomt commiſſion is taken out, and the uſual 
order obtained, far keeping diſtinct accounts of che ſepa · 
rite eſtates of each partner; the creditore of the ſeparate 


the payment af twenty ſhillings in the pound; unleſs the 
joint, ereditors have alſo received twenty fhil hang in e 
pound, but the overplus of reer enn be lap 
pled toincteaſe the juint fund. en ot RG T3 DNT 
Thus upon a petition by ſepirats: oreditors dg be ab 
luplus of the ſeparate. eſtate ſhould be carried ovvr to che 


den taken out againſt two dankrupts, and am order bb- 


kuplus of the foparate eſtate of one of chem, aſter paying 
is ſeparate creditors twenty ſhillings in the p6ukd->-Biit 
* L ®Ohanoelloe yas of opinign; mur d. ſeparate 
3 Dein ad - la; ner N44 5 eee 


accountable. In fix months after Sir Stephen Evans be» 


was only Aq becauſe there was a, large diſcount. TH 
The Lord\Chatcdllors refuſed the petitions) begaude ns 


elites aro not · anititled to imtereſt ypon their debts uſder 


eint accu, It appeared that a joint commiſlian- had 
ned for keeping diſtinct accounts, and that there was u 


— 
Annan 


99 8 v. 
Child. 
1 Atk. 259. 


» 4 
zu * 


ee 


| | | the joint d 

 eftate had. alſo-paid — yoany b; 

therefore * e FL een wt th 

2 * Wy" 1. e ey 7211 108 5c} 01. 00 | Fo 
45 has Nen eee d Weg Bt 881 1 RY nent B 
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on & . X A _ ; 83 $9305 5 225 vi > Sinn an 3951-4 X in 
bee ar e 2 508 8 T + aN ART au in. th: 
_—_ 98 12) 92 br. „ ys een n l Ati ine ang tin 
When colts a — eames no 
config ee. the judgment, when ſigned, relates to the vereictz ad de 
: Debts. L. 23.  thecofts di incremenlo, -when taxed, are annexed to thoſe afic 
iſſeſſed by the jury, and become conſolidated «with them late 

hy-a fair and equitable relation of law, and therefore they WW 46 

| may be.proved- a den eee bee deen egen abſ 

82 701 8 E : e dingly, N bes cho/plaintff brought a. rev 
> Black, 1317, aca one Lowe by writ retutnable the firſt e- BN the 
turn of E Trinity term, 1778, to which the- defendant bes proj 

Damme ail, On the general iſſus pleaded, the phiniff Wil 4 
n - - Tegpyentd.: a verdict for 100 J, at the ſittings in Triuiy Wi eno 
: The defendant moved for a new trial the cue WW the i 

tag which avs diſcharged on the 8th of! Tay: 7558, d i th 

laſt day of the term: on which day a commiſſion of bank» BW conſ: 


rupt iſſuad againſt Awe, On the 28th of : Fuh, the 
plaintiff proved: his debt under the commiſſion, being on 
a promiſſory note for 100 J. dated the 25th of A,, 1978, 


when * and his judgment entered on the ſaid verdict, and voted 


i hr F372 20s bn 
mug 9 N p 
Its, 4 1 35 4 * > 


140. er id 
to have been 
| over-zuled in 
eaſe e 
Tale 


+ er. SE 


angford Ye — | 1 a 


Ellis. 
Eaſt. Term, 


177 


8 the plaintiff to prove his 


1785, 0. 


in the choice of aſſignates. But the commiſſioners refuſed 
to let him prove the coſts, which were taxed at 30l be- 
* * * cauſe gudgment. was: ſigned ſubſequent ta the-commiſbon. 
Lord. Qhief Juſtice De Grey ſaidg the commiſſions 


A} 
ted to 


doſtsd and: that tho. great eee ee 
1 that particular. "0084 een e e. 
N in conformity to this deciſion, . jation 0 


2 10. Te 
ne aud ver r the plaintiff damages 


Ay 
2801 33157 


— ind) jadgrnns Lnhbſt * #2 


the judgment. Tt was, moved: t0/ifcharge' til ddt Uf Siepe. 
cuſtody upon the authority.- of the caſes off Graham V. Low 3 
Benton, 1 Wilſ. 41. Blandford v. Foote, Coup. 138. and Term Rep, 


ſuit oe 
if; that this was a fort, and the damages uncertain at the — 
at time of the bankruptcy. - But the court held that made **** ak, 


ia, where a verdict is obtained che damages ate know — 
and become a debi, and the judgment) hett given rer bd 
lates back to the time when'the'plaltiuiiF obtaiticd his ver- | . 
act. enen enen "the defen ale 
abſolute. 2: ER * 11:27 $14 Vir 

Where a zuatzwent is ear befire — Hurſt v. N 
revived by a ftir: ac ias aſter the bankrupteyʒ the colts'g T. R. 365, 
the ſcir⸗ fucius relate back to the {pe ammo and 'm "tr 20 a8 8 
proved under the oommiſſon· Op 7 n M 10. £11; 

| And if u trader after his bankruptey bring a wilt” öf 8 
enor to reverſe a judgment recovered againſt him befbre 6 r. "Rep. 25. 
the bankruptcy, and the judgment is affirmed, the cöſtæ oP 
of the writ: of ertor are ſaid to refer to che judgment , . 
conſequently will be barred by Vertifcate * Us 


8 * C T. XI.” HARLEM 44) TICAL]. & 
Dus made void by di THO 0 Fl 


a by Katie: eee a PEI -Ex pat Skip. 

| vc proved-ds a debt on an uſurious eantract; and 75 W 
the rule of the eourt of Chancery is upon a bil! e e 
| abe ol clieved againſt demands of uſurious intereſt not to Pet 45 pode, 5 
e void the whole debt, but to make the party pay E 
Mt is really due; in a commiſſion of bankrupt the a- Zee 
laue a fight co iafiſt iat the uhole is void, gs a 2 1 421 

uſurious 


1 | , 


rei Arias Funn 


bankrupt, and was aftarwards taken i execution upon Danes | 


Hlett v. Harford above ſtated.” Ort the other fide it was G. F.. ly 
inſiſted, that the caſes eited were either debt or aſſiompfit; Cote of ans! 


no äference. The eaſe df action eite before che ber- bark ee 


A 
-. 48 
ol 


—cw—___\w__— he — 


1 r 
Jag 8 1 =_ 


. vſurious contract. And vlas the -Gereggee. 


bowed ae”, 15 


ing uy it appear- 7 


a trial 


0 1 * he 
30 not know 
the * 


of abs Grip. 
5 = 


45 4. 
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Love v. Waller 
Doug}. 716. 
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2 F. w. * 
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1 . helena . 6. c. 34. debes which dat 


Debts madt nid hy Statue. 
1 to pay. * ins pet 


nave equently x | Noni CORR: As 

in where. 4 . 4 vote ol hayd ven 

Sonlideration, payable 40 R. two months from the dats . 

for 2907. B. indorſes ĩt over to Thampſon, allowing 2 diſ- it 
count of à guinea and a half, being at the rate of gl yer 

85 When the note became due, Thampſan took a joint 

ram. che drawes, ang; indorſer for-the 100. _ 

he grid only 981. 88. % —•—X“B 

he commiſſioners. had admitted bim 25-2 — 

under a commiſſion againſt the drawer hut finding out 

. Eee, er dead his. Sinidead at 


me 
me 

bot 

ſtri 

wh 

tha 

200 

ext 
Abe N Changellor,, upon his . * vs con 
1 d to be admitted to his dividend, hut ina thou 
Mus, of law to try whether the bond was uſurious. ble 
But whatever might be the event of the — wor 
br the gourt in chis caſe, it ſhould ſeem, if the con conf 
ſtror 

it be 

T 

ed fo 

bank 

the c 

bibo 

nent 

teſtat 


Was Miginally.. uſuripus it is void, and cannot be-provel 
even in the hands of an innocent indorſes : ſor upon u 
zeljon brought- on ſych a note, the defendaur's plea of 
n ee een ne her arty 
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not becoma due at the time of tho bankruptey could ul 
baue. been proved, but by that ſtatute the legiſlature pu 
| debtspayable in future upon a day certain, on the June 
dopoting as debts actually due; however, as the preamdi 
to that ſtatute: recites- only # ſecurities for tho ſole 0 
| $,goods and . 


ſeccuiiie 


ſecutities g. 


F 


« who have or ſhall give eredſt on feh fechrities'as afbre- 


« good und valuable conſideration bona” fide for amy tum 
« or ſums of money, or dther matter or things And 


ment of money, and that the wWOfd fuch ſccurit do um 
mean ſecurity: for ſuch à ſott ef debt, but | 
bonds, bills; notes, e. For where ig a legiſlutive cm- 
tration of this very act in the 3 C. Ar 4. 30 
which, without eoncei ving a doubt, takes it for granted 


| goods (old and delivered in the cpurſe of trade, but that 
extends generally to all perſonal ſecurities for a valyab 
conſideration; ' where che time of payment "is bertbin 
though poſtponed to a future day. It is true, the 
ble is ſpocial and particular; therefore without pred 
words im he enacting part, the operation of it muſt be 
confined to the ;preamble.- But in à variety df caſes 
ſtrong eee eee Are eee reer 
it beyond we preamble . 
Therefore, in an action e Gebt upueb n condition. 
d for the payment of an annuity ge defendanit pleaded 
bankruptey. Upon the bond being produced in evidence; 
the condition recited a leaſe for a term of years, from the 
biſhop of Carin. to Hole and others, which by aſſigu- 
nent veſted in the plaintiff's teſtator. The plaintiff's 
tſtator aſſigned this leaſe to the defendant for an anmuity, 


e SEL EZED 


nent of the armuity during the reſidue of the term, unil 
by the performance of covenants. At the time of the 
Aol benberuptey and the dommiſton iſſued, the penalty 
ns not forfeited, che annuity having been regularly puid 
w that time. A verdict was given for che plaintiffb 
to che opinion of the eourt on this! queſtion: 
Nether this was a — ſtatute, all the 


* 


—— — ** deter. & 
u (aid; to any perſon who ſhalt becotie brikriye} wel 70 


it was held that it extends ec all ſorts of bonds for tio pe 


that che fratute ie noc medi Gebet de mmi foe > 


nd che eondition of che bond was for the regular pay 


Cowp. 543. 


Maſon v. Vere 
2 Black. 1311. 


| theGawte.- t N er ieee Bei bk: 


Are iments, and before the firſt default the defendant Edward 
g wo LVHurd berame a haokrupts and a commiſſion iſſued, under 


bo are liable, the credit was given to the defendant Zdward 
— —— — 
= W the fieri facin: muſt be made -abſolutes. F408 
— from, the following determination. 


' was made prior to the time of his becoming a banheuptt 
- then ide trading, act of bankruptcy, petitioning don 


faying that the cauſe of action accrued before; the bavke 


——— 


being G red at certain periode, though the boat 
itſelf was not given for. eee. or ſot a 
Foote 2.9: ů — Winslet 
The court weee:of opininn that this — Within 


— 


5 
9898ĩ 


! 
zir80- where Same, E indebted in alike i 
goods fold and delivered by the plaintiff, was arreſted for a 


he fame and in order to procure his diſcharge Prevailed 


ont Edward Lind to become ſurety with hims/in-a jon Bil 4 
and: ſeveral bond given to the plaintiff, bearing date the * 
ayth of Geptember 1784, which, was -Payable by inſtal. J 


Which the plaintiff neglected to prove his debt, ay 
brought an action te:xecoyer the money. l 
Lord Aangfteld faidg: nene ae spite hot | 


Blenũ as well aa to Samuel Lioyd:; And as under the fiae 
nate the plaintiff could have proved the bond under de 


Anſurances upon lives are within mae ſtatute 10 Gin 


The action was brought upon a policy of inſurance on 
the/life of J. N. Boyde, lately gone tothe Zeſ Indi 
on the event of his dying between the 5th of April, 100 
and cthe»gth-of April 1783. The. deſendant pleaded 
iſt. bank ruptey generally, and that the cauſe. of atio 
accrued: before the. bankruptey. adly. That then 


debt; commiſſion, proceedings and certificate ſpecially 
and that he was thereby diſcharged from the ſaid pulicy 
and all debts due at the time of the bankruptey, without 
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| | as init fo th lat thi ies « contingent | 
Lebt, and not within the 10 G. 2. c. 32. . . 


Ane 


Lord Mansfield, Though the preamble eee 


n tion inſurances of this ſort, yet they are within the fame 
miſchief, and the enacting words are ſufficient to- co 
prehend them. The ſtatute 7 G. 1. is ſimilar to this, 
ind the caſe: of Puttiſon vl anten; is in point. 


the general enacting words of 21 J. I. %% l are 
not reſtrained by the partietlar words of the preamble. 
judgment was pronounced for the defendant. 

A bill drawn before the bankruptey, though not pro- 


proved under the commiſſion. Aecordingly, one Bar. 


upon merchants at Bilboa, in Spain. After the drawing 
theſe bills Barroto beeame a bankrupt; and afterwards 
in February following, the bills were returned unaccept- 


and being ſued to execution moved to be diſchargod. It 
uv reſolved” by the court, that Barroto eontractedꝭ the 
lebts che very inſtant when he drew the- bills, which was 
before the act of banleruptey; and chat the non · accept · 
ce or proteſt did not raiſe any debt, but was only no- 
tice to the party who held the bills, that the drawee 
would not pay the fame; and was as much as to ſay; 
* I will not pay the bills, and you may go back to the 
| * drawer and he muſt pay you.“ The court held the 
lebts to be nene præſenti, ſolvenda in futuro by the 
men . £m νν 9016) writ; Har a 
A'trader hand contracted: with the Eaft: ndia' Com · 
pany at one of their ſales for the purchaſe: of 2 parcel af 
Mods, to be paid for at a future day, and before tho day 
of payment he became à bankrupt; Lord Ming held:it 
wt to be within the ſtatute, becauſe the goods were not 
E _ eee by Dee, 
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Buller, J. In Mace v. Caddell,;it was determined thit 


teſted till after, is a debt within the ſtatute; and HH)¾ Be 2 


nu, in December, and until January, 1728, (drew: bills 


* don 

8 30 * el 
zan 
* 


ed and proteſted .:: whereupon the defendant was arreſtec, 


e * 
oF. : gout 
* 2 7 4 


2 P. W. 396. 


CY 


o Vibes +7, Hove c gie al {oth Nr i Ren e 5 

— 15141 oy e N hitte bel 10 Wasn 5; «fy 
«of 43 b TE 2 14 | Y + bs A" Mt ü 

ATP, A n Ain 5 & FT. XIII. 10? Fi 0 5 

HRS AAP Wal; a i5 is 207 37 u- et doll 


LF $0194 t FIT of. Gmtingent Debts, ++ | RAPS en 
+ baxkl-j 5 v 489. Mut . ee 36677 5347 

av ab upon \ — thbts are not permitted to be — 
the eerie vonder a commiiſtan of bankrupt, unleſs che contingewe, 
Ex porte took, eſſect before an ad of. bankruptcy committed 
1 becauſe the debt ought to be due and payable before the 
9 5 bankruptcy; therefore, where a note of hand was given 
da be pit of Januars, payable. ane month after date, and 
the drawer became a.bagkrupt on the 30th. of Nauen! 
it, was held, that the erediter could net come.-in. for 2 
| Coltowel 4. Arina, for though it was dibitum in præſenti, the 
cited a Sun. Cauſe of action did not accrue until aten the act of 
ar > „ But this being found extremely intome- 
nien, ihe ſtatute 7 C. f. alters the lam in this partic 
lar, but that Ratute only extends to caſes where the debt 
2 Lord Raym. is payable. at a future day certain. Contingent debts ae 
12549 therefors. left, unprovided for, except bottomree and - 
Hpondentis bonds, and policies of inſurante, the halden 
of which are relieved hy the 19 C. 2. , 3. f. 2. which 
admits them to make a n and to prove: when the 

. contingency takes effect. Fo 10590 en HE: fi 17 
Teig , Sparks {Contingent debts are ry not to bo included in the 


Li 1. N 
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2 Lord Raym. ſtatute 7 G. 1. becauſe, it being uncertain, whether. they | 


be | {hall ever hacome due er not, it is . impoſſible to make 
ſuch abatement of 5 L. per cent. as the act directs, an 
therefore they cannot be within it. And this doctim 

bas dae conſtantly followed, and admitted, ab- Pen 

Ex parte Caſwell h/ the caſes alluded. to in the former chapter. Hor 
F. W. 47 ever, Lord Chancellor King: declared that tough. a ddt 
| . be contingent, when the obligor becomes. 4 bankrupt 
yet if che contingeney happens before. the 'difiribuve 

made, ſuch contingent creditor may come in for his debt 


ride contingency happened before a ſecond divide 


4; nth thereof, But 
1 this has been ſiee over- ruled, and the contrary poſition 


wards doubted of Lord King's affertion, and that he him- 
ſelf bad differed from him intirely on a banner 728 
and that he ſtill adhered to his opinion. 

But though the principle, that contingent ct 
cannot be adiĩtted to prove under a commiſſion, 
the act of bankruptcy was prior to the happening of the 
contingency; is now clear and indiſputable; many qtiefs 
tions have ariſen, as to what debts ann be com- 
ingent within the meaning of the rule. e 

One having only a cauſe of action, ehiinct erbse in 
wi prove it bs a debt; becauſe the damages that triky dn 
given are conſidered merely as contingent. 

Therefore if à leſſee ploughs up-meadow ground, for 
which he is bourid to pay the leſſor à certain ſum of mo. 


ary; 25 à penalty, that penalty cannot be proved as 8 


eſtabliſned; for Lord Hardwicke ſaid, that Lord Kings 
was barely an obiter opinion, and that Lord Talbot after- 
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debt under the commiſſion; or if a man be bound in an A bel 
obligation, in 2 certain ſum to perform covenants; und TY 
the obligor, before he becomes a-bankrupt, breaks thoſs 
covenants, rt ure . ee ee | 
the eommiſſtion. why walls. 4 4- e:i nf 42-4 + "73 1150 
, do in an oa a verdi being Poem fi theplidts 3 
o the WW ©f with nominal- damages, afterwards and before -the 2 17 
def julgment could be entered the defendant became a bank 
male nupt, and in the term following the plaintiff figned judg⸗ 22 
, aol ment; and had coſts de intremento, then taxed and ali 
uin BN bned to him. Lord Henley Held theſe coſts did not be- 
pen; one a debt till the judgment, and were connected ther- 
How , and tat the plaintiff could” not be portnitted 10 3 
1% prove the ſame as a debt under the eommiſſion f I 
rufe And in a caſe of aſſault and battery before bankruptey, Walter v. 
baue eving the bankruptey the plaintiff had 4 verdiét with Sherlock _ 
eee, bur had not judgment 611 after the certifitaress re 
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committed for a contempt in non- payment of coſts 
gen upon a petition; which were taxed ſubſequent to his 
dankruptcy, but the order: for taxation was made be: 


a debt ariling anterior or poſterior to the bankruptcy, l 
was argued, that all proceedings under an order of court 


be ſaid, the damages aſſeſſed in treſpaſs are to have reſet- 


4 F 2 | A. 5 hy 8 


jn ander- dhe eommiſiion; that it vas not ene. 
debe, or a debt due at the time of che bankruptey. 
And upon the ſame principle, where one Sneaps ws 


fore it. Upon a motion for his diſcharge upon the 


ground of the debt being diſcharged by his certificate, it 
became-a queſtion; whether this was to be conſidered a 


were to have relation in point of time to that order, and 
Conſequently that as the order was made before the banks 
ruptey, the debt was to be conſidered as having origi- 
mated" in that n my e to ben ep e * the 
certificate, - 

The Lord Chancelicr ley it i perky: tray, 


pletion of any buſineſs, the completion refers to the in- 
choation. But the queſtion is, Whether the making an 
order can be conſidered as ſuch inchoation? And he fait 
he thought it clearly could not. That it might as wel 


ence to the treſpaſs which they certainly have not, for WAN ver 
they have their origin in the judgment. He took it to T 
be dear, that in all inſtances in the court of Chancery I pu 
the taxation conſtitutes the demand, and as the taxation WW wen 
was ſubſequent to the bankruptcy, the debt is therefore f b 


ſo, and conſequently he could not diſcharge the bankrupt. N tw 


8 dr in conſideration of 2401; paid by him to the de- 
| fendant, the defendant by an indenture, bearing date it 


Where an annuity is ſecured by a deed of - covenank 
the growing payments are contingent, and therefore at 
action may be brought, notwithſtanding the e 
and certificate of the covenantor. 

Thus in an action of covenant, the Mlainti® ad 


7th of Fuh, 2767, had corenanted that be woull Fi 


four quarterly» paytnehts; and that: of the annuity 
became if, acrear on the · ch of Aprih 198. Fhende- 
ſendant prayedrayen of the deed of covenant; which was 
kt forth, and by which, after reciting," that for the heuer 
_ tho-anneleyaphygſothrdins had executed. a bond 


F J 5 -& 


gh ſum-of-$061; he affixed db che plein tar hie 


r 
= * 


of the clerks to the auditor of the ĩimpreſtj and coventaited 
to pay te annuity by quarterly payments. He then 


Z 5 


the condition, which: was alſo ſet forth, and was, I hat 
if the defendant ſhould pay the annuity at the regular 
quarterly payments; and ſhyuld perform all the covenants 
in the indenture bearing even date with the bondyithen 
the bond ſhould be void. He. chen plea — r;/That 


defendant other than againſt hib ral eſtateg His 3 
the funds, or his money lent upon real ſecurity only; abe 


ad that mentioned in the condition of the bond; wer 


were” both given to ſecure one and the ſame annuitys 
Thit after the execution of the deed | of cobenafit 
pt the bond, and before the a2ad of January, 17 
mentioned. in an act, c. (the: inſolvent debtors adto Gf 
0 6. 3.) vx. on the 7th of Nannary, 1776. 20 for 
duo quarters of the annuity became due and u not paid 


— faid bond became forfeited, and the ben 

n became due and owing to the plaintiff; and that he- 
bes the 1ſt day of Jaruaty, ryyb, che defendant was 
relted and in actual cuſtody of an officer of 'the ſheriff 
| — and held to bail hy virtue of ia bill of Mid. 
2 and hat he furrendered himifetfin"difcharge:of his 
ul, and was thefeupon-«conumitted tg the; priſom d che 
Knz's Bench, before the 26th of June, 17, in the 
Vor. I, Oo. ſaid 


irther ſecurity a dalary of 500, which he enjoyed as one 


de plaintiff ought not to have any ee eiDaagainſt e 


cuſe the ĩndenture of covenant which he had ſet r ; 


me and the fame; that the bond and deed of co nt 
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wanntiag to the tener and: effect of the ſaid böhd,, 0 g, 
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continued there till the time of his diſcharge; and that at 


the general quarter ſeſſions for Surry, held by: adjourn- 
ment on the 29th day of Fuly, 1776, he was diſcharged 


according to the form and effect of the ſaid act. The 


plea concluded with a verificatians and prayed judgment, 


if the plaintiff} ought to have any execution againſt him, 
tber tban againſt his real eſtate, &c,—-2d. That before 


the 22d January, 1776, vix. on the 83th: of December, 
1775, he was arreſted, Ce. (ating the arreſt, ſurrender 


5 and diſcharge as in the former plea), That the indenture 


on which the plaintiff had brought his action was dated 
dey: made, and. all-debts thereupon- owing and accruing 


from the defendant to the plaintiff, were. contracted and 


occaſioned before the 22d of January, -1776, to wit, on 
the-7th day of Fuly, 17675 and this, Sc. wherefore he 
prayed judgment whether the plaintiff ought to have any 
execution other than againſt his real eſtate, &c. met 
plaintiff demurted generally to each of the: pleas.. 
Lord Mansfield ſaid, the queſtion was, = whe ah 
were was a bond with a penalty, and alſo a deed of cove- 
naat, and the plaintiff made no uſe of the. penalty, he 
ſhould be barred of his remedy under the 'deed of cove- 
nant ? That he took the caſe of a bankrupt and inſolvent 
debtor (as to this point) to be the ſame. + That whena 
man has two remedies he may elect. That if the fan. 


tiff made uſe of the. penalty, the caſe would have beey 


different; but that as he had not, he might proceed u 


| Las he pleaſed for breaches of the covenant. | 


Mr. Juſtice Buller ſaid, that here were two pleas, one 
of. which. (the ſecond) was upon the deed of covenant 


That if the covenant had been the only ſecurity,-nothing 


had happened to bar it. That the 5 plea. ſtated tit 
bond, conditioned for the regular payment of the anni 
That the court could not, becauſe ſuch a bond appear 
to have been given, determine the other ſecurity to 
. -— s Judgraene was e e e | 


(-- 


If a 5 amiga ne 
wy NE 


be replaced as ſtack, without naming; any particular time: 
at which. it is to be inveſtedʒ if he becomes hankruꝑt be- 


fore- he has been required to replace the ſtock, 8 a. 


contingent: debt, and cannot be proved. Therefore in, Utterſon v. | 
an iſſue directed by the Lord Chancellor to try whether; gon. 


5 
i Elizabeth Tyler was indebted to Uttenſen, at the time of. 
e 


her becoming a bankrupt, in any and what ſum ef 55 Term Rep. 


r, money in reſpect of 10, O00 l. 3 per cent. conſal; anus. for 11 ou * 
1792. 8 
re of attorney to ſell out the ſtock, At the trial a ſpecial b. refuſed. 


er which he gave her, on the 27th of Augu/?, 1781, a letter 
ae was ſtated, as follows: On the 27th ef Auguft 


ng 1781, the plaintiff agreed to lend the bankrupt 10,000 Js 
nd z per cent. conſol. ann. upon her engaging. to replace ãt 


* iu his name, and to pay him the dividends in the mean 
be lime as the ſame would have become due had the ſtock 
any remained in his name; and he accordingly on that day 


the bankrupt at the ſame time ſigned and gave him tha 
« I do hereby promiſe to replace and pay the dividends of 


6 de eſq. for the ſale of which he has given me a 


ben “ power of attorney, dated the 27th of Aug, 17813 
hen a a ſecurity for the above, Mr. Utterfon has got my 
plain. alignment to the ſhip Lady Tounſend, which he iarty 
been return on my fulfilling the above.“ At the time this 


ced n vemorandum was ſigned, the bankrupt gave to the 
paintiff the grand bill of ſale or aſſignment to her of -the 
s, p Lady Townſend, but no biſl of ſale or aſſignment of 
venant oy was made by her to the plaintiff. Upon receiv» 
oth: thcſe papers, the plaintiff gave the bankrupt the fol- 
red eving receipt: (London, 27th of Auguſt; 1784, re 
"ceived of | Mrs. Elizabeth Tyler, her afligninent to the 
hip Lady Townſend, as a ſecurity for the replacing and 
haying dhe dividends: of 10,000 4. 3 per ceni. confol. 
om, forthe ſale of which 1 ä n of 


gave her a power of attorney to ſell out the ſtock, and 
following memorandum, * Londan, 27th of Auguſt, 178 1, 


« 10,0004, conſel. 3 per cent. ann. in the name of J. Ut»  ' 


02 | A ® Attor=,, 


196 
o VIZT, 2g. e ee this eee eee 1 which af- 
—— c«figwmeatl proſe to deliver to her on ber folfillng 
_ «hoy! agreement: -* The ſtock was ſold out by the 

: bankrupt as follows: On the Zoth of Auguſl, 1781, 

e ol September 4th, 2,00 Ober- 12th;'3,0001, 
pProdueing in the whole 5% 50l. The bankrupt gave 
Cecreqit to the plaintiff, in account, with! his privity and 
FCeonſent; for 150 J. | for: the half year's dividend which 
would have become due to the plaintiff: on the ſtock in 
Detember; 17813 and alſo 300 J. a year for the ſubſe. 

quent annual dividends, as they would have become due n 

in caſe the ſtock had not been fold out, up to the time of d 

ber bankruptcy. On the 2d of May, 1785, the bank- d 

rupt committed an act of bankruptcy, never having te- hj 

placed the ſtock, or any part thereof. On the th of 1 

March, 1786, a commiſſion of bankrupt was iſſued Wil th 

. againſt her, under which ſhe was declared a bankrupt, a 

and the defendants were choſen” her aàſſignees. The ſti 

market price of 3 per cent. conſol. ann. on the 2d of Moy, WW tin 

1785, Wen Mrs. Tyler became a bankrupt, was 574. de 

per com; at which rate the 10% 3 per cont. ani. del 

would hive produced the ſum of 15,7504. |. The market WW un 


price of the ſame ſtock on the th of Mareh, 17865 (the 


date of the commiſſion of bankrupt) was 705 per cent. u cur 

-which rate the 10, o 3 per cent. . ann. oak nd BY 

produced 7,012. 105 | Wh 

Upon this caſe besen of asdf zs b wef len Whi 

1 gave their opinion that this was à debt proveable, ui i: 
that the ſum to be proved was the price of the ſtock dud 

| the time of the bankruptey; but the Lord Chancell tisfa 
1 entertaining ſome doubts upon the point, ſent it back i areſ 
= -- pbuoo re. conſidered, when the cafe was turned into à ſpeci 2 
# verdict, which was twice argued, when. Lord Aw x, 
__ == Atlivered the unanimous opinion of the court. 12 dat 
#1 3 Ay S the ee who lent 81 nlace 
| | | But 
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- of money, clin or Nad Bure de uf 
8 having replaced it before that time, Ona 2 Oe car 
e ſion there was a difference of opinion an the bench z 4 
I, majority of us thinking that the plaintiff was entitled to 
l recover ; but the Lord Chancellor wiſhing” to haveithe 


caſe re-conſigered, ſent it back again: for that purpoſe. | 


e 

nd Moſt certainly it is never too late to correct an errer in 
ich the adminiſtration of juſtice; and I am very glad chat 
in this caſe has been returned to us, becauſe on further con- 
e- ſideration we are all of opinion that the former determi- 
due nation cannot be ſupported... The queſtion in this caſe 
depends on a ſimple principle of law, Whick cannot he 


bis bankruptey, is indebted to another in a preciſe ſum 
which is aſcertained,” the latter may prove his debt under 
the commiſſion, but it is as clear that here there is only 
a cauſe of action exiſting where the debt is to ariſe on a 
ſtipulation which has not been broken, previous to the 
time of the bankruptcy, and where the debt remains to 
be enquired into, there; the creditor. cannot prove his 
debt under the commiſſion, and the ed "will oo 


narket WW undiſcharged by tha certificate. 

5 (the The circumſtance which had too age an eirect on 
ent, a our minds, on the former occaſion, was the extreme 
d hae hardihip of the caſe, for it appeared hard that: the plaintiff 


vho had advanced this money to the bankrupt, and 


ve u which conſtituted a conſiderable” part of her fund to be 


dfiributed among her creditors, ſhould -be himſelf ex- 
duded from receiving any proportion of this fund in ſa- 


tsfaQion of his own debt. We alſo laid too great 2 
Jan Strange, but better reported in the caſe of Moſes 
that caſe and the preſent. - There the party was wo ro- 
plce the ſtock on a day fixed, namely, on the 

of the books, and that Hay! being paſled the debt aroſe. 


O3 


lreſs on the caſe of *Dutch v. Warren, reported by Sir 


. Macferlane, for there is a material diſtinction between 


But here the ſtock was to be replaced at the requeſt of 
. the 


* 
Ch. £36 
(the mat ; 


doubted, It is clear that where one perſon, previous to 
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debt arbſe, but it reſted all — rm in N to be 1 


having been made previous to the bankruptcy, no certain 


certained by a ju en e : 
"tit On this ſhort ground Gesees at 24s ſame time re. 
ferring to the opinion delivered by my brother Apbur 
on the former occaſion; we are all of eee Judg- 
ment ſhould be given for the defendants. 
In collateral undertakings if the party engsgilg to ſe- 
cure the debt of another, himſelf becomes bankrupt be- 
fore that debt is payable to the cog, dect pgs deren 
earnot ptove under his commiſſion,” 
Therefore, where à commiſſion of Miriſe ii 
W the defendant, on the 5th of September, 1776, dc 


Who afterwards" obtained his certificate, Which was al. a 
lowed by the Chancellor on the 11t of May, 1777, the We 
'bankrupt having entered into a joint and feveral bond, Crs 
with a condition: that the bond ſhould be void; if James of 
Sage Thomas Latorence, his executors or adtniniftrators gu; 
ſhould pay the intereſt, and if the  faid ume Say Wh #0 
Nomas Lawrence, his executors or "adminiſtrator, 1, 
ſhould, within twenty days after the expiration of five uſe 
Fears, in caſe he ſhould fo long live, and enjoy the bene- . 
fit of the loan, repay, or cauſe to be repaid, to the UIZ, 
*chamberlain of the city of London, for che titne being, Cox 
the principal ſum. borrowed,—Other conditions were «a 
ſtated, but it was admitted that the bond had not been WW © 
forfeited by the breach of any of the ſtipulations in the Wil © fot 
condition, till after the defendant became wo r viz, 10 
not till the 7th of Fuly, 1777. Or 
Lord Mansfield delivered the unanimous opinion of the dankr 
court, that this was not a debt to be paid by the bank- anke 
xupt i in all events, but depended on the acts of the prin Wh ©< + 
-cipat; ' viz. Whether he did or did not comply with 773; 
| ſtipulations i in the condition of the bond, and therefor Wm, 2 


ng the kr did not bar the chmod 6 


- 
o 


he court of, King's Bench, it appeared, that on e 
10th day. of Tunes, 1773, nne Ane as broker, fold 


ſhaw's, note, dated the 10th day of June, 1773, for 
355“. 135. payable to Buckholme. five months after date, 
being the price of the ſaid tallow. In Fuly,, 177 37 Hen» 
ſhaw wanting more tallow, Alucy, as broker, applied to 
Buckhalme to ſell it him; when Buckholme told him, that 
| as Henſhaw was indebted to him at that time as above, 
"W and as he had no other ſecurity than the above note, he 
* declined giving him further credit; whereupon, Adney 
4 anſwered, that Hen ſhato was a ſafe man; that the note 
would be regularly paid, and he "might lately give. him 
credit for more goods; that he Haney, i in conſideration 
of the ſum of 11, 105. 7d. paid him as a premium, would 


— guarantee or ſecure the payment of the ſaid note; which 
bur propoſal Buckholme agreed to; and paid him the aid 


11105. 7d. a and afterwards delivered more goods to the 
uſe of Henſhaw. Adney, on the 12th of July. 1773 
cave Buch holme the following undertaking ſigned by him, 
viz, „In conſideration of the ſum of 1, 10s. 7.4. re- 
« ceived of Mr. Jahn Buckbolme, I hereby make myſelf 


1 « anſwerable for the due payment of George Henſhaw' 8 
ett « note; date the 10th of June; 3 order Ke 10 Buckhotme, 
- the BY © for 3064 134. payable in five meinde and due che 


oth of November,” 


to George Henſhaw quantities of R tallow, the pro- 


perry of John Buckholme ;, and there being 2 balance & © 
2801. 185. 4 d. due to Bucl holme, Heaney: gave him Hen- 


So in a caſe feng out of Om the. opinion of g vr 11 


Er parte At 
Co p. 460. 


ix. Kt] 5 

al On the $th day. of September, 1773+. a Se of 

of th WY bankrupt. iflued againſt. Alney; and he was declared 2 
bun- benkrupt- Henſhaw did not pay the note when i it be- 


came due, but continued his trade till the ad of December, 

17733, hen a commiſſion of bankrupt was iſſued again 
un, and he was declared a bankrupt.  _ 
Buckbolme having petitioned the Lord tes for 
erty to prove the debt of 306. 134. under Adney's 
4 „ © 


3 
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e * ——— of the e of —— — court ne 
We King's Bench, upon the following queſtion, Whe. de 
ther the ſaid engagement ſo entered into by the ſaid be 
bex 
by 


; « James Alno is or ſhall be conſidered as a debt due 
& from the ſaid James Alney, before the date and ſuing 
for of the ſaid commiſſion againſt” him, ſo as to Fa the 
& proved by the ſaid Fohn Buckholme under the {aid com- 10 
& miſſion? Or whether the faid engagement is to be 9 
be conſidered as a collateral ſeeurity from the ſaid 7am WF this 
Aaney, the bankrupt, to the ſaid John Buckhoimey for WM 4 
«the. payment of the ſaid ſum of 306 J. 136. mentioned er 
« in the ſaid note, in caſe the ſaid George Henſhaw did onh 
e not pay the ſamę at the time the ſaid note became pay- [ 
15 able; and conſequently a debt only accruing due from WM tion 
« the ſaid James Aaney to the ſaid Jahn Buckholme, from theſe 
ce the time default was made by the ſaid os ne Can 
60 in payment of the ſaid note? ? « th 
Lord Mangfiell. There can be no doubt or argument 
in this caſe upon any general principle of law, It is very 
certain that contingent, debts cannot be proved under the 
ſtatute 7 G. 1. c. 31. And debts payable at a future 
day are not to be proved unleſs they come within the 
| ſtatute 7 G. 1. It is as certain, that if this be only : 
collateral undertaking to pay, if Hen/haw did not, the 
demand cannot be proved under Auney's commiſfion. 
But if it be an engagement by Auney to pay at all events 
without regard to Henſbau; then it is a debt that may 
be proved under Adney's commiſſion. © And fo the court 
of 898 clearly underſtood it, by the terms in which 
the caſe, and the queſtion ſent for our opinion, are fiated. 
The law is equally clear which ever way the under- 
Fiore is conftrued: and the whole queſtion depend 
upon the conſtruction of three lines of the engagement. 
It might be meant as a collateral undertaking only: vis 
in caſe Henſhaw did not pay; that then Auney would be 


e Bye i in act worded fo, | 45 
„„ 


The original -undertaking by Hamhaw' is 2 regular - b. VI f. 1g. 


e 

tt degotiable note, and if Aancg had endorſed it, 

e. demand muſt have been made, Fer before amy: would 
id be liable; yet in that eaſe the debt might clearly have |). 
ue been proved under the commiſſion; But the engagement \ 
ng by Alney is, that Honſhaw's note ſhat'be paid when due, 
be therefore if not a collateral undertaking; there would” be 
n- Wl co neceſſity to reſort to the ori ginal drawet of the note; 
be fon, Juſtice.” The queſtion is, what was meant by 
mes WARE this undertaking | ? The ſmallneſs of the premium paid to 
for . ie, viz. onty 1 J. 105. 7 d. affords à ſtrong ground 
ned 

did 

ay» 
rom 
rom 
Bau 


for ſuppoling it was intended as a collateral "iidertiing | 
mly, FO 2 | 
Lord Menfeld, The lle depend upon the inten- 
ton of the parties. Afterwards the court certified in 
theſe words. © Having heard counſel on both fides, 
© and conſidered this cafe, we are of opinion, that om ; 
* the occaſion of giving Adney's note, and the terms in 


nent WW © which it is conceived, the parties intended it to be a 

very WW © collateral engagement only, in caſe Henſbato ſhould not 

' the “ pay bis note at the time it became due; and therefore 

iture lit reſted in contingency” (at the time the commiſſion 

1 the ned againſt Adney). whether this engagement ever 

ily 2 WW vouid become a debt or not; and conſequently it cou 

, the not be proved as ſuch under Adney's commiſſion.“ 5 


Where a man becomes bail for another, it is confidered Hockley . 


a contingent debt. i bail cotnmi n. 
t debt. And if the bail cotnmit an act of 2 Sun 204 


may nkruptey before the judgment, it cannot be proved 

court Nader the commiſſion. 

which Accordingly where the defendant the gth of May, | 
= 1734; was bail on a writ of error, and on the 25th of 


ber, 1734, committed an act of bankruptcy, and after 


pens WP commiſſion obtained his certificate. On the 12th off 
ment. rener, 1735; the judgment was affirmed. And in 
Aion of debt upon the recognizance, he pleaded his 
ald be charge, and that the cauſe of action aroſe before his 


uuptcy, Lord Hardwicke, Chief Juſtice on the trial, 
held 
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Taylor v. Mills | 
Cowp. 525. * 


Crook ſhanłæ v. 
Thompſon. 

2 Stra. 1160. 
3 Will. 16. 


Chilton v. 
Whiffen. 
: 3 Wilſ, 13 · 


Chilton v. 
VWhi ſten. 
3 Wilſ. 1 3 


held that the defendant was not diſcharged accor ing to 
the caſe of Tully v. Sparkes, for this Was but a Contingent 


debt, for which the plaintiff could not Se: in met. 


commiſion +; 
Where a man 8 to 1 a Fa 2 1 x 
* his undertaking alone will not create a debt that 


he can prove under a commiſſion, and if an act of bank. 
ruptey intervenes between the undertaking and the acua 


yment, it can never be proved, and the creditor c 

uy reſort to the bankrupt perſonally. But if the pary 
engaging to pay the debt of another is taken in execution 
for that debt, his impriſonment is conſidered as a payment 
and ſatisfaction of the debt, ſufficient to give him a right 
of proving under the commiſſion.  -_ 

-Tbus, in a ſpecial action of treſpaſs. upon 5 a th 
Ae, declared, that the defendants and one Villar 
Hinkley were co- partners in trade and merchandize; tha 
Hinkley drew a bill of exchange upon the plaintiff, date! 
the 18th day of March 1766, for 65 l. payable to on 
Robert Clay, or his order, fifty- five days after date; and 
in conſideration that the plaintiff would accept the fa 
bill, the defendants undertook and promiſed to find monq 
to pay the bill, take it up, and to ſave the plaintiff harmich 
and indemnified, by reaſon of his acceptance thercl 


That he accepted the bill, which became due the 16th o 


May, 1766, and was endorſed by Robert Clay to Heati: 


| feld and Smith, who, on the 15th September, 1766, ſuedoy 


proceſs from B. R. and cauſed plaintiff to be arreſted, and 
held to bail for the ſaid 65 J. That on the 24th of Novenhcy 
1766, he put in bail to that action; and in January, 1767 
was ſurrendered to the marſhal of the Marſhalſea; wa 
charged in execution for the debt of 65 /. and coſts, a 
hath remained in priſon ever ſince. The defendan 
pleaded that on the Toth day of Auguſt, 1776, they be 
came bankrupts, and that the plaintiffs cauſe of adv 
l before they beczns bankrupts, and that the 12 


* 0 as -* 


20Z 


| 
to obtained their. certificate dee of Ob. VI . 3. 
ont = i ee eee, N ae — 4 q | 
Lord Chief Juſtice Malnot PR be e _ 
0 court, that no debt was due or owing from the defendants 2 
| for to the plaintiff, until he was charged in exeeution, and 3 
that bis body being in priſon upon judgment and execution for "i 
anke 2 certain ſum, is the very ſame thing, as if the plains : 1 
df bad paid the debt and coſts due on aceount of the bail 2 
can and note; and then and not before, the defendants became 90 1 
party WW indebted to the plaintiff; which being after the defendants 73 | 
ution WW became bankrupts, the plaintiff could not come in » 
ment WW under the commiſſion. He ſaid no debt could be. barred 1 
Tight Bi by the certificate, but what was a debt contracted 7 
MN vith certainty before the bankruptcy. Did the defendants 
c, the oe to Chilton 308 l. 10 5. and coſts before he rendered 
ilian WY bis body in ſatisfaction thereof? They certainly did not. 
3 that WW They bad promiſed to pay tie money, to furniſh" the 
| Gates WW corey to take up the bill and to fave the plaintiff, Chilton, 
0, e mess; they broke their promiſe. Chilton was terrified 
3 and Wand arreſted. Here is an injury to a certain degree, but 
he fad no debt owing by the defendants to Chilton, before his 
mon body was in execution for a certain ſum. How could the | 
armich WWhinti Chilton, at the time the commiſſion of bankrupt 
hereol WiWified, have ſworn to a debt before he had advanced a 
bc a billing to the defendants? He certainly could not, but 
Haan his body being in execution, he has thereby paid the 
ſued 008+; and conſequently can ſupport this action. jy | 
ted, And in a caſe where the bankrupt, on the 25th Fun, Voung v. 
bt , drew a bill of exchange on Young for 57 l. 5 l. 4 d. ra x 
5 il z ayable one month after date, to his own order, which Fan 
Nh. * on the ſame' day accepted. On the 12th Jul, a hay "Wi 328 : 
Py amen of bankrupt was iſſued. The bill became 3. L. | 
te „ee 28th of Jay, when Young paid it. The bank- : 
1 0 pt odtained his certificate on the 5th September, 1769, | 
geen dich was allowed on the 23d of OfFober. The court q 
$4 E re of opinion, that the certificate Was no bar to an 5 
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204 Deb 

Et. vt r. 13. Wen bios t Nuns and hat de bent ws now fe 

— tirely Mas , : 25 fo 
Heſkuyſon vx. Accor dingly in a ſubſequent deteriingtion,” where on 

a the 13th June, 1782, the defendant applied to the plaintif thi 

28 ed. to accept a bill for 300 J. which they would draw upon 1 

_ Him and which he did, not having any effects of theirs in the 

his hands. The bill being endorſed over by the de. del 

Fendants, and becoming due on the roth of Augu/, the i: 

plaintiff then paid it. At the time when it was drawm Wi nit 

the defendants gave the plaintiff a paper in the following be 

words: 4 Received the 1 3th of June, 1781, of 10 brit 

R. D. Heſtuyſon, his acceptance for 300 /. due the 16th u 

of Auguſt; which we promiſe to pay when due.” Job» tor 

- Woodbridge and Co. On the 22d of July the de- die 

| fendants deen bankry Pty w_ nenen ae their WW ec 


Wen, WA 015 
Lord Mensfield. The note was 1 s bat 21 


indemnity to the plans; e the nnen of be cove 

. bene | Sa | 
Buller, * | (Chin: bat is not. diſtinguiſhable fro iN is a 

Chilten and JFhiffin, the money was not payable at be. 

events in the preſent caſe to the plaintiff. The defenda pte 

might have taken up the bill, and then the plaintiff would 80 

re had no demand againſt them. Jeienen was pr. ma 

nounced for the plaintifl. fon c: 

1 Upan the fame principle was founded the deciſion reo 

the court of King's Bench in Taylor v. Mills. | lim, 
Teller bi Kill , -* 4fills and Magnall were partners with one Bailey ; M be 
Comp. 525. inorder ho raiſe money the partnerſhip had entered in oogir 
bpondds. In the year 1765, Bailey withdrew from the fan ese 
nerſhip, and wiſhing to be diſcharged from theſe bonugiWite m 


application was made to Taylor to become ſurety infa 
of Bailey, to which he conſented. The bonds becan 
due, and afterwards Mills and Magnall became banrupt 
When the obligees had got as much as they could fra 
the partnerſhip eſtate, and which amountedto no more i 


hai in the pound, they came upon the plaintiff ied 
reli 


for money I" laid out, * 2 mt 1 8 
Lord Mansfield held that the action would lie. He fig 
this caſe was not harder than any other caſe” of a debt 
iifing after bankruptcy upon a pre-exiſting ground. At 
the time of the bankruptcy, the defendants were not in- 
debted to Taylor; he clear] yz, therefore, could not come 


nified at that time; and till damnified (which he could not 
be till he had been called upon and had paid) he could not 
bring an action. He did not pay till after the commiſſion 
Med; conſequently his whole damage and cauſe of ac- 
n don aroſe after the bankruptcy, and therefore could not be 


de. WY charged by the certificate. With reſpect to the money 


their I received by the original credicors under the commiſſion, 
| it is a diſcharge of ſo much of the debt; and the ſurety 
ut u only liable for the remainder ; conſequently he can re- 


8a new creditor and is not barred by the certificate. It 


fron is an extremely clear cafe, and not different from any 
at here the cauſe of action, though it ariſes after the bank- 
nd uptey, is founded on a pre-exiſting ground. 


do where a father, tenant for life of a ſettled eſtate wich 
remainder to the ſon in tail. The father as ſoon as the 
lon came of age, prevailed on him to join in ſuffering a 
recovery, and in a mortgage of the eſtate for money for 


eſates compriſed in the mortgage conſiſted of others be- 
longing to the father, beſides the ſettled one. The mort- 
mage was made for 3, 700 J. The eſtates were ſold by 
de mortgagee after the bankruptcy for 2,224 J. 1,425. 
of which was produced by ſale of the ſettled eſtate. 


; I under the commiſſion his proportion of the 

raiſed by ſale of the ſettled eftate. _ 

| Lo Chancellor. I cannot diſtinguiſh this caſe. from 

ae common one of Is joining in a bond or giving a col- 
' lateral 


in as a creditor under the commiſſton. He was not dam- 


cover no more againſt the defendants. But as to that, he 


Kettier Ve 
Ray nes. | 
In Chan. 


June 12, 1784. 
lim. The father afterwards became a bankrupt. The 


This bill was brought with a view of enabling. the ſon 
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Df«Contingens. Debts. 


; ©. vu 25: lateral bond to ſecure. che eee ed e d. 
E — ſurety cannot prove the debt under the commiſſion, unleſs 
he has heen actually called aden or tha ER Previow 
to the bankruptcy. 43 
The eſtate is only a pledge, and T de is no e's till the 
fon is called upon and pays the money, which in this caſe 
was done by ſale of the eſtate, but not till after the father's 
bankruptcy. I do not know how to diſtinguiſh between 
2, man 8 pledging l his eſtate and his Feten, as when be 
joins in a bond. | 
In order to call for any . in "Ke own perſon 4 


his oven name, he muſt be a creditor at the time of the 1 
bankruptcy; but in this caſe, I do not know how to de 
make the fon ſuch. tual 

The mortgagee has made his 1 wo the pledge 7 


15 ſold, then the queſtion is, Whether the ſon's eſtate 
being ſold, . intitles him to come in as a .credita; 
under the commiſſion. My doubt. is as to the date 
of the debt, but I own I cannot diſtinguiſh. this from 2 
perſonal pledge. As no money had been paid before the 
bankruptcy, it ſeems to me that the plaintiff is altogether 
without relief, therefore the bill muſt be diſmiſſed, but 
without coſts, 

Paul v. Jones. Again one Jones 1a indebted to 3 and Smith 
- 'x TemRep. in go/7. prevailed on the plaintiff and two others to jon 
Oe with him in January 1785, in giving a warrant of attu- 
ney. to confeſs judgment for that ſum, with a defeazauce 
thereon, in caſe the debt was paid by three inſtalment 
of 30 J. each, in two, four, and ſix months. Default wi 
made in payment. In November 1785, the defendant be 
came a bankrupt; and in December 1786, obtained hi 
certificate. Before the bankruptcy the plaintiff was 2 
plied to for payment by Hemming and Smith, but did not 

pay any part till afterwards, when he 5 441. 
* defendant having been held to bail for this ſum, obtain 0 
A rule to ſhew cauſe, why he ſhould not be diſcharged 
out of cuſtody cn filing common a both on the _ 
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that this _ might have _ eee under his com! 


mon. is 448 1 Fd 


15 Abbu J. The Weben eee ee 
| make himſelf liable for the debt of another, by a contract 


ne prior to the bankruptcy of ſuch other perſon, and he does 
ale wt actually pay that debt till after the commiſſion of 
T's bankrupt, he cannot prove his debt under the commiſſions) 
en Here it was not paid till afterwards ; and as the debt only 
be 


xcruzd by actual payament, there was no deht to Ane 


| hecould ſwear at the time of the bankruptcy. 
and Buller, Juſtice, The two leading cafes are Calla 
tre . Vander heydon, and Young and another v. Hockley, where 
7 to due court held that inaſmuch. as the money was not ac- 

ually paid before the bankruptcy, the debt ſhould not bed 
barred by the bankrupt's certificate. 

Thoſe two caſes have been followed and recogtinal by 
many ſubſequent determinations ; till the money is paid, 
the party cannot prove his debt under the commiſſion,” + 
The cafe of Broo#s and Lloyd does not apply here. 

The bond in that caſe came within the ſtatute of 7 G. 1. 
ind it was the ſame as if it had been given by one de- 
Endant alone, for both were principals, but here as this 
oney was not paid by the plaintiff who was only a ſurety,” 
Il after the bankruptcy, the emma is not Ry to 


This principle alſo extends to ads caſe N one man 
$ bail for another, it having been determined that he can- 


lments t prove as a creditor under a commiſſion againſt the 

ult wu eacipal, till he has paid the debt for which he became 

2 wcrable; and that if the act of bankruptcy com 
nec 1s 


ned by the principal is prior to the bail's having paid 
be debt, he cannot prove it under the commiſſioon. 
For ina cafe where the defendant was arreſted by virtue: 


entered into a bail bond, and the defendant undertook: 
| ave harmleſs and indemnly the plaintiff therefrath, 
'The 


7 e diſcharged, ä wt bk 


# 


* 


Goddard v. 


avrit of ſpecial capias ad reſpondendum, and the plaintiff Vanderheydon. 
the defendant's requeſt became bail to the ſheriffs, 3 Will. 262. 


. ; 


cb. vr. f n. The defendant negleQing to put in ſpecial bail at th 
— return of the writ, the bail bond was duly aſſigned, and i 
Tyinity term, 1763, an action was brought thereon-in 

the King's Bench againſt the preſent Shiintid; and in 

Michaelmas term, 1763, judgment was obtained there 
againſt the preſent plaintiff, and thereupon the preſent 

plaintiff brought a writ of error returnable in the Exche. 
quer chamber, and proſecuted the ſame till the affirmanc 
of the judgment. On the 10th March, 1764, the preſent 
defendant became a bankrupt, and on the 12th of the ſane 
month a commiſſion iffued againſt him; upon which hk 
was declared a bankrupt. In Trinity term, 1764, judg- 
ment was affirmed in the Exchequer chamber, upon which 
the preſent plaintiffs brought a writ of error returnable 
in parliament. In Jannaty, 1765, the writ of error in 
parliament was non-proſſed ; and on the 21ſt of the ſame 
January, a writ of fieri facias iſſued againſt the preſent 
plaintiff*s goods, and thereupon he paid to the plaintif 
in the original cauſe his debt due from the preſent de. 
fendant and coſts. On the 22d of May, 176:, the de. 
fendant having conformed to the laws dnn to en 
his certificate was allowed. 

The queſtion that aroſe was, Whether the pln ö 
entitled to recover the debt and coſts qa by him, a 
the coſts he himſelf was put to. 

The court declared they were all of opinion, the d® 
for which this action was brought could not be profe 
under the commiſſion ; for that the plaintiff Goddard cod 
not ſwear that this debt was due and owing to him beſo 
he actually paid the debt and coſts upon the judgme 
upon the bail bond in January, 1765, which was i 
months after the act of bankruptcy. | 

They faid the bankrupt acts do not expreſs what ar 

| of debts ſhall come under the commiſſion; the ſtat 
; | 4 & 5 Ann. c. 17. ſays perſons becoming bankrupts 4 
| conforming, Sc. ſhall be diſcharged from all debts 6 

. and LINES at the time of the bankruptcy; and if _ 
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bin ſuch debt, may e in eke that the. e Due 13. 
action accrued before ſuch. time as he became bankrupt; W 
they thought, that the words, ce cauſe of action, mean 
ſuch a debt as is due, owing and payable in all events; 
the creditor muſt ſwear to the ſum. dye, and if he ſwears 
jo more than is due, he will be guilty of perjury, A debt 
may be due at the time of the bankruptcy, though not 
:mandable till ſome time afterwards, and therefore the 
ſtatute 7 G. I. c. 31. was made to let in ſuch debts to be 
proved under the commiſſion; and though the preamble 
s, Sc. given for goods 
a trade, yet the enacting words extend to all ſorts of 
onds for payment of money, and that the words ſuch 
curity, do not mean ſecurity for ſuch a ſort of debt, 
ut ſecurity by bonds, bills, notes, Fc. That in caſe of 
ſebts uncertain in point of liquidation, as between two 
perchants in balancing accounts, then the matter reſts 
pon a claim, to aſcertain the ſum that was due at the 
ne of the bankruptcy. "That ghis is an action on the 
upon a verbal promiſe ſqunding wholly in damages. 
it the time of the bankruptcy, the plaintiff Goddard had 
uſtained no damages, it was then wholly. uncertain whe» 
he would ſuffer any damage; one cannot ſay what 
ertain debt he could ſwear to; he brings a writ. of error 
pon the judgment recovered againſt him on the bail bond, 
a oak would induce the court of Exchequer Cham- 
to believe that the judgment was erronequs, and that 
* owed nothing thereupon ; how then can he go at the 
une time before the commiſſioners, and ſwear the de- 
ndants owed him ſo much money on that account, when 
had not paid a farthing of it? The plaintiff could not 
ve [worn to a debt in this caſe, ſo as to have held Van- 
igen to ſpecial bail. Upon the whole they were of 
pinion that judgment muſt be for the plaintiff _ 
Where the holder of a bill paſſes it away without . art 
riement, and engages by writing to pay it in like manner Harriſon, 
70 Jad endorſed it, and the Hill des- gt become "ag, 
oh until 


o 
— — — oO 
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Ch, VI. f. 13. until after his eee he eannot preve upon the bil 


wvor upon the undertaking becauſe it is contingent. 


Ex parte 
Atkinſon, 
Baker and 
Darling, in re. 
Brigham - 
"2$th July, 5 
3792. | 


- meaſure relieved when the original creditor has made his 
the ſurety is held to have an equitable right to ſtand in the 


place of the original creditor, and receive dividends u upon i 
| 3 


the bankrupt in 25 


And on the — ＋ 
bond to Baker to ſecure . 300 If On the 6th of April, 1789, dif 


The hardſhip of not admitting a ſurety to prove a debt 
which he pays ſubſequent to the commiſſion, is in ſome 


proof, before he calls upon the ſurety for payment, becauſe 


Therefore in a petition that the aſſignees might be d. t 
rected to pay to the petitioners Baker and Darling, 2 c 
truſtees for Atkinſon, the proportionable dividends of the WW b 
bankrupt's eſtate and effects, in reſpe& of their debts b 
proved under the commiſſion. It appeared that the bank- 
rupt was indebted to Atkinſon in the ſum of 4001, and ſu 


having occafion for a further loan prevailed upon him to o1 


become ſecurity for the ſum he wanted to borrow, Ac- ar 
cordingly Athinſou, on the 26th of September, 1786, joined in 
Darling, to ſecure 2001. for ; 
the bankrupt the money, It 
, 3787, Atkinſon joined in 2 er 


Sarah Hunts 


a commiſſion of bankrupt-iflyed againſt Brigham. And ©: 
on the 28th of April, 1789, Darling as truſtee for Mrs by 
Huntingford and Baker, on his own account, proved thei ſuc 
reſpective bonds under the commiſſion. The ſame after- 


noon, but after the proof made, Athinſon paid Mrs. Hun- ra 


tingford the money. Previous to Baker having made his 
depoſition, Atkinſon had lodged the amount of his bond 
in the hands of a banker in truſt for Baker, who under 
thoſe circumſtances heſitated to take the uſual oath; and 
with an intent to enable him conſcientiouſly to do fo, he 
ordered the money to be returned to Atkinſon, which wi 
done, and then he proved as before ſtated, and was after- 

wards paid the amount of the bond by Athinſm. 
On the 13th of September, 1791, a dividend was de- 
elared under the commiſſion, but the aſſignees cn 
1 


Ok Contingent Debts. 
pay any dividends to Darling and Baker, alledging that 
their debts had been diſcharged. | 

It was inſiſted for the petition that the ſurety had an 
equity to retain the proof, made by the original creditor 
| who became a truſtee for him, and that the ſurety might 
even file a bill to compel the original creditor to prove the 
debt, if he refuſed to do it, and a caſe of Philips v. Smith 
in the exchequer was Cited, where a bill was filed by a 
ſurety of a perſon become bankrupt, againſt the creditor, 
to ſtay his proceeding at law until he went before the 

commiſſioners to prove his debt, that he might thereby 
| become a truſtee for the ſurety, which was ordered upon 
bringing the money into court. 155 

The Lords Commiſſioners were of opinion that the 
ſurety had a right to the benefit of the proofs, made by the 
original creditors, and that ſuch proofs were well made, 
and ordered the divĩdend to be paid to Baker and Darling, 
in truſt for Atkinſon. od ho bs LS UL, 
But the equity of the ſure 
its operating in any degregf 
ereditor, and therefore if 
diſtinct debt, the ſurety pa 
ſtand in the place of the offi 
by dividends the fund app 
ſuch creditor. 

Accordingly in a caſe wherS 
name by acceptance and endorſement for the accommo- 
tation of the bankrupt, who diſcounted the bills ſo ac- 
cepted or endorſed with Meſſrs. Snaith and Co. Aſter 
the bankruptcy, upon the application of Snaith and Co. 
tte petitioner paid the full value of thoſe bills amounting 
to815/1. 155. to them. Snaith and Co. were creditors 
of the bankrupt to a much larger amount, and they 
proved their whole demand, including the amount of the 
bills to the petitioner. | | 


1790 


411 
Ch. vi. ſ. 13. 


Bill by ſurety 
in a bond againſt 
the obligee, Who 
was a mere 
truſtee, and his 
ceſtuy que truſt, 
to compel them 
to prove under 
the commiſſion 
againſt the ; 
obligor. 7 
Injunction for 
want of an an- 
ſwer, and upon 
motion to difs 
ſolve it, the de- 
fendants were 
ordered to prove 
upon plaintiffs 
bringing the 
money into 
court. 
Beardmore v. 
Cruttenden 
Hil. Term, 


Ex parte 
urner. 


3 Vez. jun. 243. | 


The petition prayed, that Snaith and Co. might aſſign 


v the petitioner the dividends due 
rp of the bills he had paid. 


upon the proofs in 
But 
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But the Lord Chancellor held that Snaith aud Co. 


cou not be turned into truſteeg to the prejudice of any 


right they might have againſt the bankrupt's eſtate upon 


cheir further debt; and it was ordered that Snarth and Co, 
; ſhould take out of the dividend upon the 815. 155, 0 
much as would make up the proportion which they would 


have received upon the reſidue of the debt proved beyond 


] Ex parte . 


Groome, 


3 Will. 271. 


the 8154. 155. if that debt had been expunged, and it 


pas declared that the reſt of the dividend upon the 
- 8151. 155. belonged to the petitioner. 


A judgment at oy with a An my is not a contin 


1 Ark. 117. #7 ens debt. 


SECT. a 
/ Creditors by Marriage Articles. 
Tan bankrupt acts do not deſcribe what kind of debts 
ſhall come under the commiſſion ; however, it has gene- 


rally been held that no debts can be proved but ſuch as 
are demandable before the act of bankruptcy. The ſta- 


tute 4 and 5 Ann. ©. 1 ſays, perſons becoming bank- 


rupts and conforming, ſhall be diſcharged from all debts 
due and owing at the time of the bankruptcy, and the 
party, if ſued for any ſuch debt, may plead in general 
that the care of action accrued before ſuch time as he 
became a bankrupt. The cauſe of action means fuch 2 


debt as is due and payable in all events. The creditor 


Ex parte | 
Wincheſter. 
1 Ack. 117. 


Davies 535. 


muſt ſwear to the ſum due, and if he ſwears to more than 
is due, he will be guilty of perjury. . 

The diſtinction of debts payable in futuro on a day 
certain, and debts depending upon contingency, has * 
riſe to frequent queſtions, whether the bankrupt's wife 


or her truſtees ſhould be admitted to prove the ſum ſettled 


on her by marriage articles, under a commiſſion againtt 
her huſband. 

Where a bond is given by a huſband to pay a ſum of 
money in his life-time to truſtees, to be Jaid out upon 


- the truſts pos: in the matriage articles; if the 


we 


JJ! Wa MO 


3 
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tuſband becomes a bankrupt, this being a debt due in 
his life-time, and before the bankruptcy, the court will 
let in the truſtees to prove ſuch debt according, to the 


truſts. 


Thus where by articles of agreement dated the 20th Ex parte Smith 


day of May, 1730, executed previous to the marriage 
between Benjamin Oſman and Beatrice Wi fon, and made 
between the ſaid Benjamin Oſman of the firſt part; John 
Wilon, clerk, the petitioner Beatrice's father, and the 


petitioner his faid daughter of the ſecond part; and Thomas 


Shepheard, gentleman, and the petitioner Benjamin Smith, 
of the third part. 


actually paid to him by the petitioner Beatrice's ſaid 
father, before the execution of the articles, did for him- 
ſelf, his heirs, executors and adminiſtrators, covenant, 
promiſe and agree, to and with the faid Thomas. Shep- 
heard and Benjamin Smith, their executors and adm ni- 
ſtrators; that in caſe the ſaid marriage took effect, and 
the petitioner Beatrice happened to ſurvive her ſaid then 


intended huſband, or in caſe ſhe ſhould happen to die in 


his life-time, then and in either of the ſaid caſes the ſum 
of 1,000 l. ſhould with all convenient ſpeed, after the 
deceaſe of either of them which ſhould firſt happen, be 
advanced and raiſed out of the perſonal eſtate of the (aid 
Benjamin Oſman ; and that the ſaid perſonal eſtate ſhould 
and charged and chargeable with the payment. of the 
ad 15 00 J. which ſhould be ſet out at intereſt in the 
names of the ſaid Thomas Shepheard and Benjamin Smith, 
or the ſurvivor of them, or the executors or e nia 
tors of ſuch ſurvivor, in truſt to and for the ſeveral uſes, 
intents and purpoſes therein and hereinafter menti ned; 
(that is to ſay,) in truſt that they ſhould permit and ſuf- 
fer the (aid Benjamin Oſman, (if he ſhould be thea liv- 
ing) to have, take, and receive, the intereſt and increaſe 
of the ſaid 1,000 J. to his own uſe, for and during the 


F3 term 


The ſaid Benjamin Ofman, in ee hs 
deration of the marriage, and of the ſum of 450 J. the 
| petitioner Beatrice's marriage portion, and which was 


8, 
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2 3d Dec. 1741. 
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Ch. vI. . 14. term of his natural life, and fœm and after his deceaſe in 
| . caſe the petitioner Beatrice ſhould be then living. Then 


Of criditors by Parriage Articles, 


upon truſt, that they ſhould out of the intereſt and in- 
creaſe of the ſaid 1,000/7. in the firſt place permit and 
er the petitioner Beatrice to have, receive, and take to 


her own uſe the ſum of 40/1. a year, clear of all deduc. 


tions, for and during her life, from the deceaſe of the ſaid 


Benjamin Oſman, in recompence of dower: And ſhould 
and would permit and ſuffer the executors and adminiſtra- 


tors of the ſaid Benjamin Oſman, to receive and take the 
reſt and reſidue of the intereſt of the ſaid 1,000 J. to his, 
her, and their own uſe and uſes, and immediately from 
and after the death of the ſurvivor of the ſaid Benjamin 
Oſman, and the petitioner Beatrice, upon truſt, to permit 


and ſuffer the children of the ſaid Benjamin Oſman, upon 
the body of the petitioner Beatrice, to be begotten, that 


ſhould be living at the time of the deceaſe of ſuch ſur- 
vivor, to receive, have, and take the ſum of 800 J. to their 
own uſe, by equal portions, ſhare and fhare alike ; and 


if but one ſhould happen to be then living, then that they 


ſhould permit and ſuffer ſuch child to receive and take 
the ſaid 800 J. and ſhould permit and ſuffer the executors 
and adminiſtrators of the ſaid Benjamin Oſman, to receive 


and take 200. reſidue of the ſaid 1,000/. to his, her, 


or their own uſe; and in caſe there ſhould be no child or 


children living as aforeſaid,” at the death of the ſurvivor 


of the ſaid Benjamin Oſman, and the petitioner Beatrice, 
the ſettlement gave a power of appointment to the wile 
of 450/. The marriage took effect, and Oſman, more 

effectually to ſecure the payment of the ſaid 1,000/. to 
the ſaid truſtees for the purpoſe aforeſaid, did in Eafter 


term in the eighth year of his preſent Majeſty, confels a 


judgment in the court of Common Pleas, at Weftminſier, 
to the ſaid Thomas Shepheard and Benjamin Smith, for 
the ſaid 1,000/. By a deed poll, dated the 27th day of 
September, 1735, in part reciting the ſaid articles, and 
alſo _ 1 the ſaid e 8 bepheard a and my 

mith, 


ot Creditors by Parriage Artitlen. 215'* i 


mth, had obtained ſuch judgment againſt the faid Ofman, * Ch. VL f. 14. 5 
de ſaid Shepheard and Smith did declare that the fad SY 
judgment was intended for the effectual raiſing and paying f Re 

the ſaid 1,0007. unto the ſaid Thomas Shepheard and 
Brjamin Smith, to and for the ſeveral uſes, intents and . 


| purpoſes mentioned in the ſaid articles. On the 5th day 


of January, 1741, a commiſſion of bankrupt iflued againſt 
the ſaid Benjamin Oſman, whereupon he was declared a 
bankrupt. Smith, who was the ſurviving truſtee, proved 
the debt upon the judgment, before the commiſhoners; 
Tinathy Colles, the aſſignee under the commiſſion, refuſed 
to pay the dividend in reſpect of the ſaid 1, oo0 4. due on 
the faid judgment, or for any part thereof, or to ſet apart 
ay of the faid bankrupt's eſtate to anſwer the truſts of 
the ſaid articles. And therefore the petition prayed that 
de petitioner Benjamin Smith, might be admitted a cre- 
ditor under the ſaid commiſſion for the ſaid 1,000 J. or 
uch part thereof as his lordſhip ſhould think fit, in truſt 
for the purpoſes mentioned in the marriage articles, and 
that he might be paid out of the faid bankrupt's eſtate, 
then remaining in or which ſhould thereafter come to 
de hands of the aſſignee under the ſaid commiſſion, a 
Gvidend or dividends in reſpect thereof ratably and in 
equal proportion with the other creditors of the ſaid 
bankrupt, ſeeking relief under the ſaid commiſſion. Upon 
tie hearing of the petition the aſſignee did not appear, 
ut upon argument by the petitioner's counſel, the Lord 
Chancellor ordered that the petitioner Benjamin Smith, 
de admitted a creditor under the ſaid commiſſion, for the 
um of 1,000 J. and that he be allowed a dividend in - 
rlpe& thereof in equal proportion with the other cre- 
ltars of the ſaid bankrupt ſeeking relief under the .ſaid ' 
commiſſion, And that what ſhould be ſo allowed to the 
ctitioner for ſuch dividend, ſhould be placed out by the 
ad aſſignee in the names of the ſaid Benjamin Smith, 
ad of another truſtee to be appointed by the major part 
he commiſſioners named in the ſaid commiſſion, upon 
P + | , governs» 
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Ch. vI. f. 14. government or real ſecurities, upon truſt, to pay the in, 


Ex parte 


Brown and 


others. 


14th March, 
1788. 


agreed that the ſum of 2,0001. part of the fortune of the 


* - bankrupt.to the aid afſighec; for the" benefit of the er. 


declared and mentioned in and by the ſaid marriage arti. 
cles of the 20th day of May, 1730, to take arg after 
the death of the ſaid bankrupt. 


executed to her by one George Acklam, and Willian | 
| Lawrence, and was alſo poſſeſſed of a conſiderable for- 


, ſum of 2, 00. was paid to the faid Nathantel Hal. 


Ot Creditors bs Parrk 


tereſt or dividends thereof, during the life of the fad 


ditors under the ſaid commiſſion z and after the deceaſe 
of the ſaid bankrupt, upon the truſts and for the purpoſes 


So where Mary Hall, formerly Mary Evatt, was en- 
titled to two ſums of 600 l. and 400 l. upon two bonds, 


Tn. 8 wn CCT Sul a... and Id Sn... a... 


Lang 


tune. A marriage being intended between Nathaniel 
Hall and Mary Evatt, in conſideration of ſuch marriage, 
it was by articles bearing date the firſt of Oclober, 1777, 


— 2 


faid Mary Evatt, ſhould be paid to the ſaid Nathanic! 
Hall, upon his executing to her truſtees William Brow! 
and Robert Duke, a bond for the fame, and which aid 


Accordingly he gave his bond for the ſame. The truſt; 
of the marriage articles were, that the 1,000. and 2, 00 
and the bonds ſo given and executed for the ſame, were 
to be and remain in truſt, for the ſaid Mary Evatt, until 


a 
the marriage, and after the ſolmnization thereof, then in cc 
truſt, for ſuc perſon or perſons, and for ſuch intents and BW v 
purpoſes as the ſaid Mary Evart ſhould (notwithſtanding N 6 
her intended coverture) by any deeds or will direct o Wi 4 
appoint, and for want of ſuch direction to pay the interct e /: 
and produce of the ſaid fum of 1,000. to ſuch perſons 2; 
as the ſaid Mary Evatt ſhould direct and appoint, andi 71: 
for want of ſuch laſt-mentioned direction, to impoweri an 
her to receive the ſame for her life. And it was by ei th 


ſaid marriage articles declared, that the ſaid ſum of 1,000! 
and the wrefeſt thereof, mould not be at the diſpoſal of 
or ſubject or liable to the debts or any engagements o 
he ſaid Nathaniel Hall, but ſhould be from and. after the 


* 


Jeath of the ſaid Mary, Evatt, oh ſuch truſts as are er. vI. . 4. 
declared of and concerning the faid 2, 00 l. And as for CLINE 
and concerning the faid ſum of 2, 000 l. it was declared to 

he in truſt, to pay the intereſt and produce thereof unto 

the ſaid Nathaniel Hall, or permit and ſuffer him to re- 

tan the ſame, for the term of his natural life, in caſe he 
ſhould continue ſolvent and fully able to pay all his cre- 
ditors, but if he ſhould not continue ſolvent, and able to 

pay all his creditors, then for and during ſuch time only 

25 he ſhould continue ſolvent; and from and after his 
deceaſe or inſolvency, which ſhould firſt happen, in truſt 

to pay the intereſt of the ſaid ſum of 2,0001. to ſuch 
perſons as the faid Mary Evatt during her natural life, 

ſhould by any deeds or writings order and direct, to the 

intent that the ſame ſhould not be at the diſpoſal of, or 
ſubject or liable to the controul, ' debts, or engagements 

of the ſaid Nathaniel Hall, but only at her own ſeparate 
diſpoſal 3 and in default of ſuch direction or appointment, 

in truſt, to pay the ſame into the proper hands of the 

ſaid Mary Evatt, or permit or impower her to receive 

the ame, whoſe receipt alone was thereby declared ſhould 

be a good and ſufficient diſcharge; and from and after the 

deceaſe of the ſurvivor of them the ſaid Nathaniel Hall 

and Mary Evatt, in caſe the ſaid Nathaniel Hall ſhould 
continue ſolvent, and able to pay his creditors for the 

whole term of his natural life, but in caſe he ſhould not . 
ſo long continue ſolvent, then after the deceaſe of the ſaid 

Mary Evatt, and ſuch inſolvency of the ſaid Nathaniel 
Hull, in truſt, to pay, aſſign, and divide the faid ſum of 
2,000/. unto and amongſt the children of the ſaid mar- 

rage, in ſuch ſhares and proportions, and in ſuch manner 

and form as the ſaid Nathaniel Hall and Mary Evatt, or 

the ſurvivor of them, ſhould by any deed or will direct 

or appoint, and for want of ſuch direction or zppointment, 

in truſt, to pay and divide the ſaid ſam of 2,000 J. to and 
amongſt all and every the child and children of the faid 
ante marriage, hare and ſhare Wlke, if more than 


one, 


| Ok Creditors by Parriage Articles. 

ones and if but one, then to ſuch only child; and in ca 

: there ſhould be no child or children > the ſaid intended 
„or if ſuch and the ſame ſhould die before he, 
ſhe or they ſhould attain the age of 21 years, A 
leaving iſſue, then in truſt, to pay the ſame ſum of 2,0001, 
unto the ſurvivor of them the ſaid Nathaniel Hall and 
Mary Evatt, his or her executors, adminiſtrators ot 
aſſigns. The marriage took effect, but there was no 
iſſue of the ſaid marriage. Since the execution of the 
faid marriage articles, the petitioners Thomas Brown and 
Robert Duke, received the faid ſum of 1,000. due upon 
the ſaid two bonds, with all arrears of intereſt due there- 

on, amounting to the ſum of 1,321 J. 75. 11 d. and with 

the petitioner Mary Hall's conſent, out of the money fo 

= received, lent and advanced to, or paid and expended for- 
8 '. the ſaid Nathaniel Hall, ſeveral ſums of money, making 
1 in the whole the ſum of 841 J. 45. The truſtees alſo 

- lent and advanced to the ſaid Nathaniel Hall, the ſum of 

4004. other part of the ſaid tum of 1, oool. and intereſt 

ſo received by them as aforeſaid, upon his bond and a 

mortgage of certain leaſehold premiſſes in Parliament- 

fireet, Weſtminſter, then in the poſſeſſion of the ſaid 

Nathaniel Hall, and the remainder thereof, together with 

other , money of the petitioner Mary Hall, was laid out 

in the purchaſe of an annuity of 50/. during the life of 2 

5 lady, of the age of ſeventy- eight and upwards, and alſo 

X in the purchaſe of certain leaſehold premiſſes, ſituate in 

Gardner's Lane, W:ſtminfter, producing an yearly in- 

come of 14/. By an indenture of aſſignment bearing 

=_  - date the 2bth day of April, 1784, made between the faid 
=—  Nathamel Hall, the petitioner Mary Hall, Thomas Brown, 
and Robert Duke, Fohn Withers, of Cheapfide, Londen, 

© merchant; Hugh Stirrup, of Cateaton-flreet, London, and 

the other creditors of the faid Nathaniel Hall, reciting 
the marriage articles, and alſo reciting that Nathaniel 
Hall, in the courſe of his trade and dealing, had become 
indebted to ſeveral n parties to the OR 


[ 


. the ſeyeral ſums of money ſet oppoſite their reſpeRive”” Ch. VI: c | 


5 nes, and it appearing upon an inveſtigation of his 
e, Fairs, that his effects were not ſufficient to pay eight 


fillings in the pound on the faid ſeveral debts, and the 

vid Mary Hall having offered to make up the deficiency ' 

of eight ſhillings in the pound out of her eſtate, he, the 

vid Nathaniel Hall, had requeſted his ſaid creditors to 
xcept the ſame in full for their debts, and he had pro- | 
zoſed to pay ſuch compoſition. in four, eight, twelve, and 
cphteen months from the date thereof. And alſo to 
zffign all his effects to the ſaid Withers and Stirrup, in 

unſt, for the better ſecuring the payment of the ſaid 


ith compoſition. And the . ſaid Mary Hall had propoſed, 
lo vit the concurrence of her ſaid truſtees, to affign all 
for. rr :parate property (except as therein after mentioned) 
ing to the ſaid John Withers and Hugh. Stirrup, as a further 
alſo ſecurity for the ſaid compoſition. And had alſo propoſed - 


t relinquiſh her claim to a dividend in reſpect of the 
lebt due to her from the ſaid Nathaniel Hall, until the 
whole of the compoſition ſhould” be fully paid and ſatiſ- 
ted, It was witneſſed, that for the conſiderations therein 
mentioned, he, the ſaid Nathaniel Hall, did grant, bar- 
din, ſell, aſſign, transfer and ſet over unto the ſaid 
jun Withers and Hugh Stirrup, their executors, admi- 
ultrators and aſſigns, all and ſingular. the goods, wares, 
nerchandizes, mortgages, bills, bonds, notes and other 


e in uities for money and other effects, particularized in 
in- be ſchedule thereunder written: to hold, receive and take 1 
ring r ame unto. the ſaid Jahn Withers and Hugh Stirrup, 
aid beit executors, adminiſtrators and aſſigns for ever, upon 
wn, e uuſts therein mentioned. And by the ſame inden- 
m r, they the ſaid Thomas Brown and Robert Duke, at 
nd requeſt of the faid Mary Hall, did bargain, ſell, 
ting WW", transfer and ſet over, unto the ſaid John Withers 
anid N Hugh Stirrup, their executors, adminiſtrators and 
me Agne, all and every ſum and ſums of money due and 
ture, ng from him the faid Nathaniel Hall, and all and 

in | i | 


"7 


—— — 4 every other ſum and ſums of mene, veſted in them h/ 


Withers and Hugh Stirrup, their executors, adminiſtra. 
tors and affigns, upon the truſts therein mentioned. And 


in the pound, and if any ſurplus ſhould remain, it was 


thereby declared, that the ſaid John Withers and Hugh 


| moſt of the creditors; and the petitioner Mary He 
R ONE 8 


8 


ot Crevitors by Parriage Attila 


the ſaid ſettlement, mortgages, bills, bonds, notes and 
other ſecurities for money, which the faid Thomas Broun 
and Robert Duke were poſſeſſed of, as truſtees named ; in 
and acting under the ſaid ſettlement (ſave and except the 
faid annuity of 50 f. and the faid leaſehold premiſſes in 
Gardner's Lane). To hold the fame unto the faid July 


the ſaid Mary Hall did direct, limit, atd appoint unty 
an ſaid John Withers and Hugh Stirrup, their execy- 

tors, adminiſtrators and aſſigns, the ſaid ſums of 1,000/, 
and 2, O00 / fo veſted in her, by the ſaid marriage ſettle. 
ment, and under which ſhe had a right to limit and ap- 
point the fame, and the funds and ſecurities in which the 
ſame had been inveſted, and all other the eſtate whatſo- 
ever, in or to which ſhe was intereſted or entitled, under 
and by virtue of the ſaid ſettlement (except the faid an- 
nuity and the faid leaſehold premiſſes) to hold the fame 
unto the ſaid John Withers and Hugh Stirrup, their exe- 
cutors, adminiſtrators and aſſigns, upon the trufts therein 
mentioned, and it was thereby declared, that the fad 
John Withers and Hugh Stirrup ſhould ſtand poſleſſed 
of the ſaid truſt premiſſes, in truſt thereout to pay, after] 
deduQing all expences, the compoſition of eight (billings 


the 


Stirrup ſhould ſtand poſſeſſed of the fame for the uſe 0 
the ſaid Thomas Brown and Robert Duke, upon the 
truſts contained in ſaid ſettlement. All or the greateſt 
part of the creditors of the ſaid Nathaniel Hall, executed 
the laſt mentioned deed of compoſition, and agreed te 
accept and take the ſaid eight ſhillings in the pound upon 
their reſpective debts, Nathaniel 2 U paid and (atished 
the ſaid compoſition of eight ſhillings in the 3 t 
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de remainder of the creditors, except the fum of 704 of Ch. vi C 


1 by vereabouts, which ſhe offered to pay. Mary n 
and ſegarato eſtate aſſigned as aforeſaid, was not appropriated. | ; 


n © the payment and ſatisfaction of the faid compoſition, 
| in WW On the 2 1ſt of May, 1787, a. commiſſion of bankrupt 


tte s awarded and iſſued againſt the ſaid Nathaniel Hall, 5 
es n ul he was thereupon declared bankrupt accordingly, and | 
Jen at that time indebted to Brown and Duke as truſtees, 

ir in the ſum of 3,241.4. 46. with intereſt thereon, -, The 

And cuces offered to prove the faid debt, and the intereſt 

untg 


lue in reſpect of the ſame, but the commiſſioners refuſed 
to permit them, Upon which the preſent petition was 


ettle. Duke, might be at liberty to prove the ſaid ſum of 
-/ 45. together with ſuch intereſt, as might appear 
h the 


to be legally due in reſpect of the fame under the faid 
commiſſion. And that they might. receive a dividend 
ypon the ſame, ratably and in proportion with the reſt of 
the creditors of the ſaid Nathaniel Hall, to anſwer che 
ruſts of the. faid indenture of ſettlement. The Lord 
Chancellor ordered, that upon payment by the petitioners, 
or any of them, to John Mithers and Hugh Stirrup, the 
traſtces under the deed of compoſition of the ſum of 701, 
mentioned in the ſaid petition, to be remaining due to the 
freditors under the ſaid deed, together with twenty ſbil- 
ings for the coſts of the ſame truſtees on this application, 


it wi te petitioners ſhould be admitted creditors under the 
Hugb ud commiſſion, for the ſaid ſum of 2,0004 in the ſaid 


petition mentioned, and be paid a dividend or dividends 
ſtereon, ratably and in equal proportion with the reſt of 
tte creditors of the ſaid bankrupt ſeeking relief under the 
kd commiſſion, but ſo as not to diſturb any dividend or 
Widends already made under the ſaid commiſſion. And 
ferred it to the major part of the commiſſioners named 
ide ſaid œmmiſſion, to take an account of the ptin- 
#4 and intereſt due on the mortgage for the ſum of 
bol in the ſeid petition mentioned, - And alſo ordered 


222 


cb. VE ie *. the ſaid leaſehold! premiſſes comprized in the 990 ba 
2 mortgage, ſhould be forthwith ſold before the aid com. ſe 
miſſioners. And that the aſſignees under the ſaid com- i 
miffion, the bankrupt and all proper parties, ſhould j join 
with the ſaid commiſſioners 1 in the execution of a proper t 
conveyance or conveyances, to the purchaſer or pur. % 
chaſers thereof, and produce before the ſaid commiſſioners 2 
upon oath, all deeds, papers, and writings, i in their reſpec a 
tive cuſtody or power, relating to the title of be fe fi =” 
- premiſſes, as the ſaid commiſſioners ſhould direct, and 8 
that the money ariſing by ſuch ſale ſhould be applied in 
diſcharge of the principal and intereſt due on the fail 4 
mortgage, and the ſurplus thereof (if any) paid to the y 
aſſignees under the ſaid commiſſion; and in caſe th 
money to ariſe by ſuch ſale, ſhould not be ſufficient to A 
pay and ſatisfy what ſhould be found due to the peti it 
tioners, for principal and intereſt as aforeſaid, the pet. . 
. tioners were to be admitted creditors under the ſaid com = 
miffion for ſuch deficiency, and be paid a dividend af . 
dividends in reſpect thereof, ratably and in equal propor 
tion with the reſt of the creditors of the faid bankrupt is 
ſeeking relief under the ſaid commiſfion, but ſo as not tc [7 
difturb any dividend or dividends already made under te 
ſaid commiſſion. 1 
Ex parte In another caſe there was a covenant in the bankrupt is 
ae wee, 406. marriage ſettlement, that he ſhould pay to the truſtees tc " 
the uſes of the ſettlement 6, oo0 J. by inſtalments, vi ö 
1, 00 l. at the end of ſeven years, and 1,000. per an a 
| afterwards, till the whole ſhould be paid, fo that the funf . 
of 6,000, ſhould be paid in twelve years, if the ban 
rupt ſhould fo long live; if he ſhould not, then the who 
was to be paid within one year after his deceaſe, if w , 
wife or any. child of the marriage ſhould be then living vi 
if not, then 3, 00 J. only was to be paid. tu 
The huſband under the ſettlement took a life inter * 
in ſeveral annuities belonging to the wife, and alſo u * 


ſome 4 per cent, annuities of the year 1780. . 


of ena 223. 
und became a bankrupt juſt before d er hah me, 
yen years. This was a petition to be admitted to * | 
de 6,000 L. as à debt under the commithon. >" Wy 
K Chancellor ſaid it was a queſtion, Wa e 

tele were not mutual demands, the huſband having rights 

inſt the truſtees, as to which the aſſignees muſt ſtand 


7 
8 
_ 
* *" 
; <0 


pur. i bis place. As to the 3,000“. that would certainly 
MY decome due, the only contingency was, whether there 
725 would or would not be 3, 00 /. more, therefore he ordered 


tat the truſtees ſhould be admitted to prove the 3,000 J. 

ind the aſſignees would have a right to claim whatever 

the bankrupt could claim againſt the truſtees, ſo that there 

nuſt be a rebate on the value of thoſe funds. _. 

Where the father gives a bond to his intended ſon· in 

law, on the marriage of his daughter, to pay a ſum of 

noney after his death, and intereſt in the mean time, on 

particular days and times, and there is a breach of the 

wndition of the bond, and the father becomes a bankrupt ; 

tis is a legal debt not depending on contingency, whe- 

ther it is or is not to be paid—and therefore may be 

proved under a commiſſion. "Thus where John Min- — parte 
aher married Elizabeth the daughter of Fobn Grant, 8 


4 9 previous to his marriage, by an indenture dated the 1 Atk. 116. 
"HY 24 of Jul, 1739, made between the ſaid John Min- 
fer on the one part, and Fohn Grant the bankrupt, 
2 ud Elizabeth the petitioner's wife, of the other part, re- 
| ting the then intended marriage between the ſaid John 
* Vf Wi cheſter and Elizabeth, and that John Grant had be- 
. 4 bre the execution of the indenture paid Minchſter 5001, 
**. nd by a bond dated the ſame day ſecured 1,000/. more 
HE tobe paid to J/inchefter, his executors, adminiſtrators, : 
«th ud aſſigns, within twelve months after the death of the 
livin lurvivor of Jahn Grant and Barbara his wife, together 
nth intereſt for the ſame at 41. per cent, per ann. by 
interell de half. yearly payments, which 5004 then paid, and 
400 i 1990 J. ſecured to be paid, was declared to be in full for 


"ot kc vife's portion, It was agreed, and Mi michefter cove- | 
od | | nanted 


12 
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adminiſtrators, ſhould, within one month: after his. death, 
payto Jahn Gnaut; his executors or «adminiſtrators, the 


ſum of 2,000. to be placed out at inttreſt ſur the fa 


incbgirr's wife, and the iſſue of the marriage; and it 


was alſo agreed, that the 2, O00“. and the , 000. when 
due, ſhould be placed out at intereſt in the names of two 
truſtees, in truſt aſter the death of the ſurvivor of the ſaid 
Jabn M inc heſter and his wife, to diſtribute the 3,000, 


among the children, in ſuch proportions as Hjnehi/terand 


his wiſe ſhould direct, and for want of ſuch direction, in 
truſt to divide thie ſame between ſuch children equally; 
and in caſe there was no iſſue of the marriage, to pay 


A eοναν,² part of the 43,000. to ſuch perſons as the ſaid 
Jo M inoheſter's wife ſhould appoint, and ſor want of 


ſuch appointment, to Mincbeſter, his eee of 
adminiſtrators, 00S  DSDADEKE 265 MARE 1-6 v2 hkiests: ? 
*The marriage was accordingly had between. the 6 
Jau M incheſten and Blizabeth Grant, and there was 


iſſue of the marriage living three children. Jabn Gran 
- paid-the'intereſt-of the bond home to the 2 5th of Decen- 


. 323. | r 43, but not upon the exact days eee 


Midſummor, as was reſetved in the bone 
In April, 1944, a commiſſion of bankrupt del d 
Jabn Grunt, and he was thereon. declared a bankrupy 
and aſſignees choſen, hut no dividend having been made 


fi thetbankrupt's eſtate} Mine hſter applied to the come] 


miffioners-to be admitted a ereditor for-the-Aaid ſum of 
1% / but ſuch ſum not being payable.till after the 
death of hn Grant and Barbara his wife, the com- 
miſfioners refuſed to admit him a creditor; and there- 
fore he preferred his petition. to be adenigged, a,credir 
lor the principal ſum of r, Oo“. and that the divide 


wereof might be laid out; in the purchalp7.of South 1 
-annvities for the benefit of bim, his wife and.children | 
3 pee ee, eee e Norm 
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bond at Midſummer laſt. 


Lord Hardwicke ſaid, here was elizely 2 a» A ay 
the condition of this bond before the bankruptcy, for the 


half year's intereſt was become due at Chriſimas, but 

not paid till the I ot; of January, and therefore not being 
paid at the day, the penalty was forfeited at law. He ſaid, 
that it had been argued, that it turned upon the act for 
the amendment of the law the 4 and 5 Ann. c. 16. | 12. 


« That when an action of debt is brought upon any 


« bond, which hath a condition or defeaſance to make 
« yoid the ſame upon payment of a leſſer ſum at à day 
« or place certain, if the obligor, his heirs, executors, 
« or adminiſtrators have, before the action brought, paid 


« the principal and intereſt due, though ſuch payment 


« was not made ſtrictly; according to the condition or 
« defeafance, yet it may be pleaded in bar, and ſhall be 


« z5 effectual as if the money had been paid at the day | 


« and place n to the condition, and had been ſo 
* plead 3, 


Before this act of ile the vow was ed | 


if not paid at the day. But, ſaid his lordſhip, ar a day or 
Mace certain, are material words. This is a new de- 
fence, and a new plea given by the act of parliament, 
ad therefore the common way of pleading is, that all 
matercſt was paid before the action brought. But this 
$ not a bond with a defeaſance for the payment of a leſ- 
fer ſum at a day certain, for here the principal is to be 
pad at an uncertain time; for it is to be paid within a 


welyemontli after the death of the ſurvivor of father and 


nother, * It is not, therefore, a bond within the deſcrip- 
fon of the ſtatute, nor did the act of parliament intend 
v comprehend bonds of this nature. For ſuppoſe a bond 
ppable at inſtalments, the obligee gets judgment on the 
nale penalty, upon a breach of payment at the firſt in- 
ment. Even a court of law would in ſuch caſe act 


You, I. 


quitably; for upon the obligor's applying to the court 
| Gm there, 


miſion for 207. being the half year's intereſt duc on dle or. vi 4 th. = 


Fx parte 
Wincheſter. 
Davies 536. 


Ex parte 
Caſwell. 
2. P. W. 497. 


i | . *eurity. for the reſt, they will -relieve the party, on. ah 
5 e ment of the money then due, and coſts. 


Mr. Mincbeſter be at liberty to prove bis debt of .x,0001 
and that he be admitted a creditor under the commiſſion 


; valuable a conſideration, that the money computed upon 


>,  * K&S v5 
"426 $4 „ 
” 


.-.- .; have. ſuch. intereſt. during the life of the huſband the 


| paid: to the (creditors. ., 7 ds 4 


ment — agreeing a et the 1 owe dend Sify 


His. Jordſhip, therefore, ordered, that. the, den 


for moat de ſank 1 prove, and be paid out of the bank. 
rupt's eſtate a dividend: in reſpect Gay, Oy with 
the other creditors of the bankrupt, . 3 

; When a man covenants in ts of a 
5 paid him, for his heirs, executors, and ani. 

rators, to pay to truſtees a ſum of money after his de. 
teaſe, in caſe his wife ſurvives him, it is materially dif. 
ferent from the other caſes; 3 becauſe it depends upon 


TT PRES PTE MXN = 22 


contingency whether it may or not bappen, whereas in { 
the caſcs. before mentioned there was a: e at * 2b; 
fore. the commiſſion iſſued. | | died 


The firſt caſe in point under FFP >a 
huſband trader, in conſideration of marriage, and of 2 
portion; gave a bond to his wife's truſtee to leave the 
wife, if ſhe ſurvived him, 1. O00 The obligor became 
a bankrupt: and it was objected that in Lord Cruper's 
time; it. had been ordered in caſe of a bond given um ſo 


he. diſtribution to be the ſhare of the obligee in this 
bond, ſhould be put out at intereſt, and the creditors to 


Fankropt, and if the huſband ſhould die, living the wife 
the money to be paid to the wife; but if the wife ſhould 
die in the life-time $f ber hinge then. thu _— 


On the other hand, e Aslan ds bid a0 ba 
gubt ed of this; and Lord Chancellor King concrivet 
hat nd part of the bankrupt's eſtate ſhould woit or be 

ferred from being diſtributed ; eſpecially; that the-diftr 
Pution ſhould. not wait for a wat dees neither dt 


3 1. 
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the wife might die in the Efe of the h ulband. 
. wr” 'eaſe in the King's Bench, it appeared at T 
an Danagen, in his life-titne; by his bond dated the : 

th of May, 1704, obliged himſelf, his heirs, en e 


et 
yi and adminiſtrators; to Twlh and Rindhley in the ſum of 
an 


$00 L which bond was conditioned; that if the heirs, eX- 
x. ( eutors, or adminiſtrators of the (aid Dinilfen ſhould 
ith pay to the ſaid "Tully and Rudfley 400 J. within two 
months after the death of the ſaid Donalſon, i in caſe, one 
ge Martha® Latimer ſhould marry the ſaid Donalſon and 
Nis ſhould happen to ſurvive him, in truſt for the Venefit and 
de- dehoof of the ſaid Martha, her executors, adminiſtrators, 
er aſſigns, then the os kd c void, otherwiſe 
band i full forte, RT bend er ponent 
Donalſon was married to Mathis Latimer and became 
1 bankrupt, and obtained his certificate, and afterward: 
ded, having made his will and appointed executors, who 
d not pay the 400 J. Upon a queſtion whether the truſ⸗ 
tes Could have proved this bond under Donalfon's com- 
niſion; the whole court were of opinion, that it being 
uncertain” whether this bond ſhould ever become due or 


Came 
ers, it depending upon two contingeneies which had not 
org both happened, at the time of the act of bankruptey com- 


nitted, it was impoſſible to make ſuch abatement of 50. 


» this „r cent. as the act of 7 G. r. directs; and thorefpre that 
ors to Wl this bond was not within that ak. f 
d we Conformably'to' this was the eaſe of Baur“ Gi, 


who, by marriage articles in 17165 covenartted' to 
tuſtees 4000 l. in caſe he fhould die, le ving A fon and 
aber children who ſhould arrive to 27 <qually;' Oc. 
bunt becomes a bankrupt, and has a ſon and four other 
tildren all infants, who prefer their prong praying 
tar a ſufficient part of the eſtate N * ſet apart i in 
wer to be divided wien; r. 

Lord Chancellor. It is uncertain whe 


be ahh hin 


l ever become due; and before the 7 O. f. c. 31. it 
r «a 1 


p Q able 


to xx 
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be let in. And the difference now in ſuch caſes is to de 
adjuſted by rebate of intereſt; but here, how is it poſlible 


to adjuſt the difference upon a contingency: which may 


never happen? 
And upon the ſame principle, where, by articles made 


on the 16th of Feb. 1731, between James King the 


| elder, and the bankrupt James King the younger, James 
Sutton and Anne King, by the name of Anne Sutton, and 


Robert Sutton, and John Complice, reciting the intended 
marriage between James King the younger and An- 


6 King. It was covenanted and agreed, that the aid 


James Sutton ſhould, within three months after the mar- 


klage, pay the ſaid James King the younger 1000 a 


the marriage portion of the ſaid Anne Sutton; and if 


James and Anne ſhould have iſſue living at the death of 
James Sutton, that then the heirs, executors, or admini- 


ſtrators of James Sutton would pay to the ſaid any 


King the younger, the further ſum of 1,000/, if he 
ſhould be then living. But if Xing ſhould die before the 
laſt 1, 0000. became payable to him, then the ſame ſhouls, 
in like manner, be paid to the ſaid: Robert Sutton and 


| John C:mplice, in truſt to place out the ſame at intereſt 
on ſuch ſecurities as the truſtees with the ſaid Anne Kin 
ſhould approve, and ſhould pay the intereſt to be mad 


thereof to her, during her life, and after her deceaſe, fot 


the maintenance and education of the children of the fi 
James and Anne King, till they ſhould attain twenty-one 


and then to be paid to them, in ſuch parts and portion 


as the ſaid James and Anne King ſhould appoint, and { 


default of ſuch appointment to be divided equally betwert 


them. And in caſe they had no jſſue, then to ſuch per 
fart or perſons as the ſaid James King the younger ſhoul 
by deed or will give or appoint the ſame- unto, and | 
default thereof, the ſame was to, be paid to the executo 
or adminiſtrators of the faid James King. 
By che ſame articles Janes King the younger ce 
nanted that if he e the ſaid 3,000 /. e 40 
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up Janes Sutten's 3 ke to «as covenant, 6h - NL 4 4s 
hen the heirs, executors, or adminiſtrators of the ſaid Cl 
Janes King the younger ſhould, within three months | 

mM after his deceaſe, pay to the ſaid John Complice and No- 

urt Sutton, © c 1, 000 l. to be by them employed in ſuch 


** 


"a manner and form, and for ſuch uſes, intents and purpoſes | x 8 3 
1 « were before expreſſed and limited, touching che 1,000/. 


rayable after the death of James Sutton, * 
In January, 1739, James Sutton the father died; Woe 
James and Anne King having iſſue a daughter, named 
Anne, who was then living, James King became intitled - 
to the 1,0004. after James Sutton's death, and the cxe- | 
cutors of Sutton accordingly paid him the ſame ; and he 
are them a diſcharge from the. ſame. : 
Jumes King became a bankrupt, wha Ae 
{ng petitioned to be allowed the 1, 000 J. fo paid to her | 
tuband James King, by Suttor's executors, in the na- - 
ure of a debt under the commiſſion, by virtue of the 
covenant-in the articles, and that a part of King's eſtate, 
in proportion to what is paid to his other creditors, might. 
be paid to the truſtees, to be diſpoſed in ſuch manner as 
night anſwer the intention of the ſaid articles, and that 
he money to be received by virtue of ſuch dividend, 1 
might be placed out at intereſt, in ſuch manner as that | . 
be might receive the intereſt thereof during her life, in 7 
ale ſhe ſurvived her huſband, and that the principal mo- 
nes to be received for ſuch; dividends, might go and be 
Y jad to ſueh child or children of her by James King, as 
ſhould happen to be living at the death of the ſurvivor of 
hem, in caſe. there ſhou}d be ny ſuch a as was ai 
elted by the articles. 
Lord Hardruicie was of opinion that he dd not t re- 
beve the petitioner Aune BE and ee er 
de petitionn. 
Again, where articles py! agreement were en inte Exſparte 
between Fobn Grier, Ruth Groome, ſpinſter, and Themas 1 119. 
Wa, Thomas Symonds, and John Sharpe, reviting that Dales * 
| Q3 | „ A ay. | 


5 a -t 


cn and. the faid » Jobn Grier. 1 And in conſideration 


hs mmm 


of boo. to him paid by the ſaid Tbamas Eroome, as the 
marriage portion of the ſaid Ruth Groome his daughter, 
and for the making ſome proviſion, ſupport, and man- 
tenance for the faid Ruth Groome and her iſſue, in caſe 
the fac intended marriage ſhould, take effect, and ſhe 
mould ſurvive the ſaid John Grier; the ſaid Fobn Grier 
did, for his heirs, executors, and adminiſtrators, cove- 
nant, promiſe, and agree to and with the. ſaid; Than: 
Groom, Themas Symonds, and Fobn. Sharpe, and the ſur- 
viygr of them, that the heirs, executors, and adminiſtra- 
tors, of the faid John Grier would, within three months 
after the death of the ſaid John Gt ien, well and truly 
pays or cauſe to be paid unto. the ſaid Thomas Gruone, 
Domas Symonds, and John Sharpe the ſum of 6804, ta 
be placed out upon ſecurity, in truſt, that they ſhould, 
When they had received the ſaid ſum. of pool. as ſoon 3 
they conld conveniently afterwards, place out, in thei 
Names, the ſaid ſum of 600/. ; and from time to time, 2 
they ſhould ſee occaſion, and think proper, call in and 
receive the ſaid monies, and place the ſame, out upon 
other ſecurities, upon truſt that the intereſt and proceeds 
that ſhould ariſe by the ſaid 6001, or any part thereof re- 
ceived by the ſaid truſtees, ſhould be paid to the faid 
Ruth Grooms during her natural life, for her own uſe, or 
to ſuch perſon as ſhe ſhould, by deed or writing under 
her hand and ſeal, teſtified by two credible witneſſes, 
direct or appoint. And after wm death of the ſaid Rub 


Grooms, in caſe there ſhould be iſſue of her body, in trult I cor 
ſor ſuch iſſue, in ſuch manner as in the ſaid articles ae BY ti 
mentioned; and in default of ſuch iſſue, or in caſe the i bc 
faid Ruth Groome ſhould die, leaving iſſue, and all ſuch l 
iſſue ſhould die within age, and without iſſue, and my Kh 
FI matried, then 300 l. part of the ſaid 6004. and all intereſt Wi tnt 


- wok es be. then dye for the ſame, 2 


7 
* 
„ 1 


ins we executors or adminiftfators"'of-the ſaid: 


Thomas Grone, his executors, or adminiſtrators. 370 


The marriage took effect, and afterwards à eommH, 


fon of bankrupt illued againſt GH who died: beo 
a rie mee e e 
Thomas Grobme, and the other waſtes; attcnipted 00 


pve the 6004; as a debt before the eommiſſioners, hi 


refuſed to adinit it, and r we petitioned | the 


Ohncellor} !!! Fr ann 
The counſel for the wende o wketed, chat if A judge 
| ment had been given with a defeafarice, or a bond wiel 


z pendlty for payment of a ſum of money at à certain 
ime, and ſuch penalty had been forfeited, this would 
haye been a debt at law, and proveable under the con 
miſſon; but they ſaid "this was a debt only reſting in 
covenant,” and that in this cafe there was no forfeiture ' of 


the penalty, ſuch debt depending on a contingeney, "an 


was not provided for to be proved by any clauſe in che 
atts relating to bankrupts ; and therefore the truͤſte 
(though the contingency had happened before the divi- 
tend was made) had no right to prove the debt. 

Lord Hardwicke concurred with the reaſons 'offere 
by the creditor's counſel, and expreſſed his opinion, the 
s this was not a debt that happened at the time of the the 


att of bankruptcy committed, that it could not be 2955 | 
ing 


under this commiſſion, there being no drawing A 
between the one and the other. That the caſe o Tulh lly v. 
Harti, which he had fully conſidered, Was clear aug 
bority in this point; and that the acts relatin hg. to 9 


fupts, had not made a ſufficient proviſton for the relief” 'of 


fuch fort of eteditors ; ; therefore he diſmiſſed the, 1 
If the continge / cy is made to happen \ upon the 77½ 

beney or ban ter of the huſband, yet that will 10 

enable the ttüfltes to come in as creditors. e 


t ber Kpachte ße > 
fas, 2 Bro, 490. | 


ET us 8 For 


bn . — 
Grier; and the 300 J. reſidue thereof, unto the Nd | 


But the wife's 

uwn fortune may 
be ſettled on the 
huſband until he 
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Ex parte Hill, 
23d December, 
1786. 

Ex parte Mat- 

thews, ſame 


point, and peti- 


tion diſmiſſed. 


4 | into a bond, dated the 17th of November, 1577, to tbe 


— 
Fer where Thomas. Ant her ( the bankrupt), --entered 


petitioners Jeremiah Hil, the elder, and Jeremiab Hil, 
the younger, which was made and entered into by him 
to the petitioner, previous to and in contemplation. of a 
marriage agreed upon, and then intended to be had and 


ſolemnized between him and Mary Chivers, ſpinſter, 


They were not 
ſtated in the 


tition. . 


with whom he was to receive a conſiderable marriage 


portion. The bond was in the penalty of 2,000 “. con- 


ditioued for the payment of 1,000/. to the Hilli, in truſ 
for the ſaid Mary Chivers, and the iſſue of the intended 
marriage, in the ſeveral events, and upon. the -ſeveral 


truſts, and contingencies mentioned in the bond. In the 
Fanden of the bond there was the following proviſo: | 


« . Provided always, and it is the true intent and meaning 
a of the foregoing, bond or obligation, and condition, 


be. and of all the parties before named, and it is hereby 


7 expreſsly granted, provided, declared and agreed, that 


4e. in caſe the ſaid Thomas Archer, by loſſes or misfor- 


ec tunes in trade, or by any other ways or means what- 
cc ſoever, ſhall during bis natural life happen to fail ot 
« become inſolvent, or bankrupt, and the ſaid Mar 
e (his ſaid intended wife), or any iſſue of the ſaid in- 


c tended marriage ſhall be then living, then and in fuch | 


* caſe, that theſe preſents ſhall operate, extend, and be 
« in force, fo as to enable, entitle, and give a right and 
60 power to the petitioners, immediately or at any time 
« or times, from and after ſuch failure, inſolvency, or 


« bankruptcy, to claim, come in and be conſidered. as | 


« lawful creditors, or a lawful creditor for the faid ſum 


VE « of 1,0000. hereby intended to be ſecured, and to have, 
os foe whe 4 recover, and receive an equal, part, ſhare, or dividend, 


<«. or parts, ſhares, or dividends of the eſtate and effecls 
6 « of him the faid Thomas Archer, for the ſaid ſum of 
& 1,000. ratably and proportionably with other the law- 


« 405 creditors of him the faid Thomas, Archer, and that 


in ſuch caſe cc the ſaid Thomas Archer, and that al- 
4 ſigner, 


pe: 


1 
* 


J VVV —_ > M 


1 


r 


| of tines by eee 


— in anywiſe be entitled to ſuch dividend or divi- 


« any part thereof, nor have or receive the ſame divi- 


nd « dends, intereſts or profits, or any part or parts thereof, 
er, 6 or any manner of benefit -or advantage ariſing there- 
ge « from in anywiſe ſoever for or during the natural life 
n- « of him the ſaid Thomas Archer, but that in ſuch caſe 
uſt « the ſaid div idend or dividends, when ſo recovered or 


« intended wife of him the faid Thomas Archer ), ſhall be 

« then living, ſhall be by the petitioners or the ſurvivor 
« of them, put, placed, and continued out at intereſt, 
« in manner aforeſaid, and the intereſt and profits ariſing 
6 therefrom, paid unto her the faid Mary, during the joint 


« diſpoſal, as her ſole and ſeparate eſtate and property.“ 
The marriage took place, and the huſband at the time 
of the marriage, and lince, received ſeveral ſums of money 


dar; mwounting together to 8001. as the marriage portion of 
in- the ſaid Mary Chivers. 

ſuch The truſtees applied under the commiſſion againſt 
d be cher, to prove the bond for 1,000 J. but the commiſ- 


loners refuſed to admit them; whereupon they preferred 
dis petition to the Lord Chancellor, praying that they 
might be admitted as creditors, but the deinen was 
ulmiſſed. 

So where the condition of the bond was, that a them of 
600% ſhould not be payable, or any action brought on 
de bond ſo long as the intended huſband ſhould be in 


« d:nds, or any ſubſequent intereſt or- profits therefrom, - | 
« or to ariſe from, or for or in reſpect of the ſame, ot 


« received by the petitioners, in eaſe the ſaid Mary (he | 


 exeditors, or any or either of them, ſhobld TI 


« natural lives of her and the ſaid 7 homas Archer, to and 
* for her own ſole and ſeparate uſe, benefit, advantage, and 


Px parte 
Bennet. 


o * * 
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28 h March 


1791. 


fects i 200d credit and circumſtances, and publicly carry on his 
8 bulneſs, but if he ſhould at any time fail in his credit, 
 law- 


commit any act of bankruptcy, or abſcond or ſecrete 


d that BY beef for debt, or be arreſted and continue in priſon on 
at al- 6 arreſt for the ſpace of one month, or ſhould take, 
zuees, 


* 


wetter ry e benefit of nnn 


Ex parte 


Greenaway. 


1 Atk. 113. 


payable. The huſband became bankrupt, 8 


hardſhip; the court has been "_ to ar mae au the 


ſhould take effect, and ſhe ſhould ſurvive Edward Grem- 
bay, and if he ſhould, before his death, by will,” or 
.. otherwiſe, give or leave the petitioner 3000. in goods, 


im either of the ſaid caſes; rhe faid $007; thouldbecome 


han eee ee eee diſmiſſed. 
There have been alfo two other caſes in which * 

principles above laid down as to contingent” debts have 

been admitted, though from circumſtances of: peculiar 


claim ofthe wife.” es Rf] 

As where Bades ae previous to hismarriag 
with Elizabeth- Greenawoy, gave his bond to her father, 
in the penalty of 6007. in truſt, that if the marriage 


— . ¾]—91M,: ... 7. 7˙*.r., 7, 


or other perſonal or real eſtate, ſo as the ſame ſhould be 
paid by his executors or aſſigns immediately - after his 

death, to the faid Elizabeth, without any claim by any 

. or . p ve then the un egg 
void. 

Tbe marriage took POPE ee Edward! 7 
and Elizabeth, and a commiſſion of bankrupt iſſued } 
againſt Edward Greenaway, and he died inſolvent, be- 
fore any diſtribution of his eſtate, and Elizabeth Greena- 
way' proved the bond before the commiſſioners, but the 
aſſignees refuſed to make any dividend to her. She there- 
fore petitioned, that as her huſband made no proviſion 
for her, in his life-time, ſhe might be let in to receive 
her dividend out of the bankrupt” s eſtate and effects, in 
equal degree with the other creditors. Lord Hardwici: 
faid, the queſtion was, whether this is not a debt become 
que before the eſtate is diſtributed, and that it would be 
the hardeſt caſe in the world, if fuch a perſon ſhould not 
be admitted a creditor, before the eſtate is divided — 

The penalty in an obligation is debitum in preſents, and 
the condition only ſuſpends it, ſo that it is looked upon 
as'a debt,” from the time of the execution * 


CE 


WW —*ä A 2˙1Ä im om” 


T 10 
. * 5 6. ... 


= 


FF 


at . . + 

* 1 7 * Fe 
A. = 

a 9 

„ bf 


lebe ee pen ts give an oppor- cn. vi t. 
unity to compromiſe, and accordingly the eteditors 
co let in the wife of the bankrupt for 150 J. half of 
the bond debt only, in which ſhe acquieſced. Where- 
upon the Lord Chancellor ſaid, he was very glad it was' 
compromiſed,” for it was a matter attended with great 

— — one caſe ſinee Tully 

v. Sparkes,, but what had been determined expreſsly 

zgainſt a contingent intereſt, He added that the diſtinc- 

tion taken in equity, has been between a truſt for the ; $124 68 
wife, and a bond abſolutely given to the wife herſelf, be- „ 
fore marriage, upon a een fee * her r the 

buſb ante. a ling) 

do where Benjemin Michell, 1 ee ef articlew Ex parte 

before his marriage with Elizabeth Michell, did execute 1 Atk. 120. 

2 bond to Thomas Michell and William Rous,' the truſtees © 

under the articles, in the penalty of 1,0007. conditioned 
to be void, if the beirs, &c. of Benjamin Michell,; ſhould 
pay to Thomas Michell and Milliam Rous 500 l. within 
throe months next after the death of Benjamin Michell, 
for the uſe: of the petitioner, i in caſe ſhe ſhould outlive her 
buiband, or in caſe ſhe ſhould-not ſurvive him, to the uſe 
of her child or children, if any. A- commiſſion of bank- 
rupt iſſued againſt Benjamin Michelh, who died ſome 
ume after, and a dividend was declared | of nine ſhillings 

in the pound. The commiſſioners would not admit = 
vife a creditor without an order of the court. 

dhe petitioned to be admitted a creditor, awd to a 
pud out of the money remaining in the aſſignees hands 

2 Gridend. in proportion to Nee b. _ Ps paid 
to other creditors. . | SR. 4104801 
The affignees being ſerved wich naticr; Lag v0 coun- 
le attending for them, the Lord Chancellor ditected the 
ſeitioner to be admitted a creditor, and to receiye her 
dividend, it ot being oppoſed. His Lordſhip declared, 
bat if there had beau a judgments neee 
me n it an immediate 


We he would have ad intitled to come in 25 u Claitant 


* 


Anonymous. 


Haſland v. 
Cuore. 
2 Vern. 662. 


_ "dayj/toanſwer a proportionable dividend ta the Pit, 
| your the event happened. 


fecretary to draw up the order, though not defended, and 


2# Jan. 27 59. 
3 WI. 21. zs a creditor. 


of a truſt; for then, as they require equity, they ſhall be 
+ obliged to do equity, and ſecure the ſettlement to the 
wife. Thus where one Blanchard, a cabinet maker, 
married the ſiſter of Calliford, who had 5004. portion 
- feeured by land. Blanchard on his marriage, gives 3 


* Articles; 


before the death of the huſband, and the aflignees muſt 
then have retained ſufſicient in their hands on à dividend 


After the Lord Chancellor had ee the 0 
ay had ſome doubt, and therefore would not , ſuffer th: 


declared in this caſe he was very unwilling to make a pre- 
cedent, though this appeared a very hard caſe. He (aid, 
the only difference between Groome's caſe and this, is 
that Grooms” s caſe was upon a contract, but this upon 
bond, and unleſs. it can be made debitum in præſenti, 2 
vendum in future, which would be difficult to do, the 
petitioner would not be intitled to prove it. In thoſe 
caſes where he had let in ſuch creditors, a judgment Was 
given at the time, which is an immediate debt at law, 
and ſuſpended only in equity upon the deſeaſance. His 
Lordſhip ordered it to ſtand over till the next day of pe- 
titions, and in the mean time recommended it to the als 
Canes to compromiſe with the petitioner.” * 
In a ſtill later caſe, it is ſaid to be ſettled, that on 1 
contingent proviſion for a wife, the cannvt be admitted 


- Bat notwithſtanding the ee tute dds to be thus 
eſtabliſhed; the caſe will be different, if the aſſignees are 
obliged to come into equity to, compel the performance 


bond to leave his intended wife, if ſhe ſurvived him, 
5001.” or a third of his eſtate, at her election. 
Blanchard became à bankrupt. | A bill was brought 
by the aflignees to have the ' 5001. Taiſed by a fale, and 


decreed accordingly; but with this, that the wife ſhould 
come 


* 
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and received by the creditors, during the life of the huſ- 
band; and if the wife ſurvived, then the money to be 
paid to her. DO I 7 OWE I , Ne 
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Joint creditors are intitled to a diſtribution of the 
; ivint or partnerſhip eſtate, without the ſep3rate cretlitats- 
. deing permitted to participate wich them, but notwith⸗ 
7 ſtanding ſeparate creditors are not intitled to ſhare the 
0 _ Evidend of the joint property, until the joint oreditors 
4 ave received twenty ſhillings in the pound, yet they are 


upon petition let in to prove their reſpective ſeparate delus 


* e e e g 

1 under the joint commiſſion, paying contribution ta A 
5 charge of it, and as the joint or partnerſhip eſtate is in the 
. fiſt place to be applied to pay the joint or partnerſhip 


lebts, ſo in like manner the ſeparate eſtate, ſhalt be in 


1 the firſt place applied to pay all the ſeparate debts. This 
is ſettled as a rule of convenience, and it is reſolved, that 


if there be a ſurplus of the joint eſtate, beſides what will 
pay the joint creditors, the ſame ſhalt be allotted in due 


TT proportion to the ſeparate eſtate of each partner, and ap: 
48 pied to pay the ſeparate creditors. And if there be on 
"i the other hand a ſurplus of the ſeparate eſtate, beyond 
0 what will ſatisfy the ſeparate creditors, it ſhall go to ſup- 
er, WY 27/4" deficiency that may remain as to the joint ergy 

4 i 2 8 


| This mode of adjuſting the rights of each claſs of cre- 
litors, where a joint commiſſion is taken out, ſeems at 


me time to have been extended by the court into a rule, 
88 o direct the proof of debts under a ſeparate commiſſion, 
by virtue of which, the ſeparate eſtate only can be af- 


„ 


igncd, and therefore it was held, that joint creditors could 


and, what ©: vi. f 4. 
ſhould be paid in reſpect thereof, to be put out.-at/intereſl, IO 


This is nos 
done by a gene- 
ral order without 
Petition. | 


7X 
3 E: 
Qu. As to cog» 3 


tribution, 
Ex parte \ 
Sandon. 
1 Ack 68. 
Ex parte 

Crowder.” 


1 Atk. 998. 

Ex parte 

N ery 
3 

Bork v. * 

Du Freſnoy. a 

Davies, 373- 

Ex parte Cook.” 

2 P. W. 50. 

Grace v. 


Heyha 63 
F per lr, « 
Barnard, B. N., 
6 
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28 unde — 
2 — 2 allemting to, or one from 1 nente 
nk | ate. | 

Accordingly, in a caſe of ae ieee 

z Alk. 98. out againſt each of two perſons who had traded in pan 

nerſhip, which was diſſolved before their bankruptey. — 

ö The joint creditors. petitioned to prove their joint debts, 

under each of their commiſſions. Lord Chancellor (:iq, 
where there is a joint commiſſion taken out againft part. 
ners, ſeparate ereditors may come in under ſuch a com- 
miſſion and prove their debts, and joint creditors ſhall be 
fatisfied out of the joint eſtate, and ſeparate creditors out 
of the ſeparate eſtate, becauſe the aſſignment in that caſe 
is of the whole eftate. But where there are two perſons 
who have been partners, and yet the commiſſions are taken 


out againſt them as ſeparate traders, there, creditors u 
the joint eſtate, cannot be admitted to RT Se Tak | 
JET under each commiſſion, for they have an 5 
Tight, in cale there Thould be any ſurplus of the eſtates | 
of me two bankrupts, after the ſeparate oped are fa- q 
eres So where R. Cor; 5 Oldinow, and 6. Liſert Gr, 9 
Ex 2 Y had been partners in a ſtocking manufactory at Natting- Q 
2. ©. bam, which partnerſhip expired on the 1 January, 1779; bs 
and finding their affairs in an embarraſſed ſtate, they joined N 
on the 7th of Fanuary following, in an aſſignment of all | 
te partnerſhip effects to truſtees for the crevitors—Theſe 
truſtees afterwards, and without the conſent of N. Ot, 
aſſigned the effects, &c. to an uncle, and a brother of 
Juobn Oldhnow, as truſtees to get in the partnerſhip debts, 
Kc. R. Cox afterwards traded ſeparately and became a 
© bankrupt; and a Wager ooecy was iſſued on « fub- 
ſequent trading 3 | 
The ſecond truſtees now e alleagug that R. 
Cu was indebted to the partnerſhip for nionies rectived 
by him, and left unaccounted for, and prayed an accu 
96.90 e eee 
tte 


1 2 £ ave mn 


2 


pn cr es — parc. 


and receive a dividend: thereon. _ <a 


The truſtees had proceeded at law againſt Cox, and ob- 1 0 


4 wined judgment for a very large ſum of money but G g 
i in his affdavit ſwore! that really and os —_— he was not 5 

ts, a all indebted to the partnerſhip... ab 9] | 

10 It did not appear chere were any Fares eſfects in che 

= bands of R. Car, and the queſtion was, Whether the 

* nuſtees were intitled to a; ratable aividend mid aber 

hs creditors under this ſeparate commiſſion. . FE 

3 Lord Lang b bor og ſaid theſe were pO. — 

ab 2 to come in under a ſeparate commiſſion. Al 

IM can be allowed to Ant creditor prove their. 

Ken I as, to at he 4 

| Te certificate, and o come in on the Turplus after the 

2 | mou creditors. are lauisßed-—ulich was ordered, a8. 

a | Noorithflandiog the thous! wb the ale was. not cone 

** llered as completely eſtabliſhed, but the point was agi- 

"bo tted in a ſubſequent petition, However, as the aſſignees . 
7 conſented to admit the joint creditors par! palſu with bes By 
ting- the ſeparate, it became unneceſlary to decide the general 10 
770 queſtion :, the order was made upon conſent, The Sa 1 
joined rs thus; 2518 118 

of al A ſeparate e e bad been who out againſt Fre, Ex parte | 
Thee WY dan, Who was one of three partners, The joint eres, EL | 
Gt Atos eee to prays. if, debts under the een, : 
debts The Lord, 8 faid,. 2s the amore petitiqn, was 

ame 2 ©lcnted; to, he would make the order now upon the 

4a. Wi mnt, and would leave the point whether joint cre- 

«2 {ors were intitled to come under a ſeparate ieh, 8 

dat Eee decided upon more conſideration. | 

ectived The queſtion being thus left open for further diſcuſſion, 

gia eral petitions were preſented. by joint creditors to be 

ight de Witted to prove under e e 1 


The 


== 8 to the petitioner by a promiſſory note for 
tiol. 18s. ſigned by Prior and Stevens, and advanced by 


| having entered into partnerſhip, and to aſſiſt chem in 


| 


preſent petition was, that the proof of this joint debt 


againſt Stevens. It was admitted, there were no joint 


| what he ſhall ſo prove, and be paid his dividends in re-] 


partner with Davidſon, who was in the Ef? Indies, and, 


there being no diſtinction as to the joint or ſeparate debu 


D 
2 


Tee ert was 2 petition ating, thatthe bankrupt P,;p 


the-petitioner to Prior and Stevens, on account of their 


carrying on the ſame, The ſaid intended 
never did take effect, otherwiſe than by their having ifſued 
ſeveral joint promiſſory notes or bills of exchange in the 
firm of Stevens and Prior. A commiſſion of bankrupt 
iflued againſt Prior, and aſterwards another commiſſion 


effects of Prior and Stevens,  _ 
IT be petitioner had been permitted to prove hi debt 
under. Priar's commiſſion, and. affered to do the. Ame 
oder Stevens's, but was refuſed by the commiſſioneg. 
ut upon petition, it was ordered that the. petitianer be 
at liberty to prove his debt, and be admitted a creditor for 


TT G Mt am. cum. 


* £3 


ſpec thereof ratably, and in equal proporti | with the reſt 
of the credits ſaid Done 


So where it appeared, that Burney, the bankrupt, w 


being indebted ſeparately to „to whom he had given 
a note, ſhe preſſed him for a better ſecurity, upon which 
be gave her a partnerſhip note. Upon a ſepatate com- 
miſſion againſt Burney, ſhe proved this note, ard the 


upon the ſeparate, commiſſion might be reſcinded, 
Lord Chancellor refuſed the prayer of the petitio 


and faid he thought proper to declare that debts, wheth 
fale or Joint, ought to be paid out of the bankrupt's of at 
which is compoſed of his ſeparate eſtate, and of bis mae 
of the Joint Mate, and therefore ordered that ſhe ſhoul 
come in W297 pa with the oh re cect. | 


all . 1. para © com gen raken 8 RO ns J 
by nd N oe e i air Fr 4 
etre r date and Tuing forth" of the com 5 
in günſt Renmant, he, together with" e ue Hicks, ee aq 8. 
his being jointly concerned in an attempt to raiſe the Riyal S I 
ned Cres the petitioners at the requeſt and joint account's? J 
the de bankrupt, and the faid Fames Hicks, ſeverally furniftied | I 
'upt livers 200 8 and materials, for and in the proſecution of 100 Þ f 
hon fuch their deſign, whereby they became indebted” to tue 1 J 
oint qua as follows: To . bo 1. 45s. 1 1d. White © 2 

| pl 75 11 4. Parmeter” 411. "T3 and Stephens | A 
debt 160 12 64 The” 14th Auguſt, 1787 a ſeparate com- l 
lawns nifion was taken out againſt Remnant. 
* "The commiſſio oners refused to let the creditors prove 
er be beczuſe they were Joint debts. 1 
for This matter had been much argued, but at length th the 
een Chancellor made the following order. 

| That the petitioners be at liberty to go before the major 

: pztof the commiſſioners, named in the commiſſion iſſued 
1 Remnant, to prove their ſeveral an. reſpective 
, and; his, and be admitted creditors under the faid commiſ- 
give WW foi, for fuch ſums as they ſhall ſo prove reſpectively, and 
wich e raid out of the eſtate and effects of the ſaid Remnant, 
we dend in reſpect thereof, ratably and in equal pro- 
: prions with the reſt of the Nor are of the faid 1 

And in another petition itt ne Gat on the 12th hy, Ex parte 3 


z Dunn and Oy hon became partners, and on the 24th. ah morgan 


Juuary, 1783, the partnerſhip was diffolved.” * 5 
d. partnerſhip they borrowed ſeveral ſums of money upon 
fir) joint bonds and promiffory notes, for the purpoſe of 
Wrying on their trade. On the Sth of January, 1785, 
*parate commiſſion iſſued. againſt Oyfton, the preſent 
Fitionors were joint creditors, and now prayed to be 
mitted to prove their Joint Seth, under the W e 


* nion againſt ig 18 * | 
Vol. I. W Lord 


 -Lord\Ghaneellor fad, ee, "SRI 
that the joint creditors might prove under the ſeparate 
commiſſion, eſpecially ſince the caſe er parte. Criſp, 
1 At, 133. which Tad decided that et creditors wigh 
ſue out a ſeparate commiſſion-. 

The order was the ſame wk ex parte 3 * ther 
waving: been previous dividends,. it Was added that they 
ſhould not be diſturbed. 6 ne th 
And where the bankrupt 8 Jackhn — one 
| Edmund Jacſſon, both of the iſland of Jamaica, merchants, 
* Were-indebted unto John Yate and Thomas Yate, co-part- 
ners in trade, in the ſum of 7, 654 J. 23 5. $ di. for the value 
of a cargo of negro ſlaves, which cargo of ſlaves the ſaid Re. 
bert Fackſon and Edmund Jackſon, ſold and diſpoſed of in 

the ſaid iſland of Jamaica, on the account of the ſaid John 
\ Yate and Thomas Tate, on commiſſion, and for the proceeds 

of -which cargo of flaves, amounting to the ſum aforeſaid, 
the faid Nobert Fackſon and Edmund Fackſon guaranteed 
the payment, in conſideration of the commiſſion which 
they received on the ſales thereof. 

The ſaid Robert Fackſon and Edmund Fackſon, in order 
to ſecure the payment of the aforefaid ſum of money, at 
ſtipulated times entered into two ſeveral bonds or obliga- 
tions, bearing date reſpectively the 29th day of Octler 
1776, by one of which they became jointly held and firmly 


. N 


bound unto the ſaid John Yate and Thomas Tate, in m fr 

penal ſum of 10,514 J. 175. 8 dt. current money of th hte 

- [iſland aforeſaid; with a condition thereunder writtc tem 

: making void the ſame on payment of the ſum 7 
3,257 l. 88, 10df. current money of Jamaica, (part of ul” > 
aid ſum of 10,5144. 27 f. 8 dl.) at and on the 29th d m 

of Oeber, in the year of our Lord 1779, with lauf 02, 

intereſt to commence when due. And by the other Donn; 

or obligation they became jointly held and firmly be 0 

unto: the ſaid John Yate and Thomas Yate, by thc ii ei 

name of Jobn Yate and Co. in the penal ſum of 105% “pr 

15 5 « bd: current * of the Hand of Jamaica w 


à col 
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a condition thereunder written, making void the laſt men 0. vr. G. ve 
tioned bond, on payment of the ſura of $5257 l $5. 10s: — 
current money of Famai ca, being the remaining part 'of 3 
the laid ſum of 10,5144. 176. 8 df. at or on the aqth dag 
of OReber, in the year of out Lord 1780, with lawfat 55 
intereſt to commence when due. 

The faid Fohn Tate and Thomas Y; ate, formed 4 

nerſhip with Thomas Spencer Dunn and Samuel Hilton 
Parker,and all the ſaid partners becoming inſolvent; a com- 
miſſion of bankrupt on the 17th day of May, 1777; ifſaed 
zainſt them, whereupon they were declared bankrupts, 
and their eſtate and effects duly aſſigned to Peregrine Cuft, 
Samuel Galttn the younger, Faleph Dalton, and Fobn _ 
land, who were duly choſen aflignees of the eftate 
2d effects of the ſaid bankrupts, 

The aſſignees ſent the two bonds to N to procure 
eyment of the money ſecured thereby, and judgments 
were obtained on the ſaid bonds againſt the ſaid Robert 
Yackſon and Edmund Fackſon, in one of the courts of the 
land of Jamaica, but no money was ever recovered 
on the ſaid judgments or either of them. J 

The ſum of 10,514 l. 175. 843. current money of 
Famaica, (being equal to the ſum of 7,654 1. 135. $44. of 
awſul money of Great Britain,) together with lawful 
Intereſt of the iſland of Jamaica, on the ſaid bonds, 
fom the reſpective times of their becoming payable to the 
te of the commiſſion againſt the ſaid Robert Fackfon, 
remained juſtly due and owing from the ſaid Robert 
ach and Edmund Fackſon, to the ſurviving abgnees: . 

' Ribert Fackſon came from Famaica to England,” and a 
commithon of bankrupt was on or about the 24th day f 
Haber, 1787, awarded and iſſued agaioſt. him, ander 
mich he was duly declared bankrupt. 

On the eighth of December, 1787, the 8 by 
heir ſolicitor attended the commiſſioners, for the purpoſe 
t proving the reſpective debts before mentioned, but the 
aumiffoners refuſed to permit ſuch debts or either of 

R 3 n, 
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3 en. vr. rs, them, 6 5 either proved or claimed, "edule they ap- 


peared to be joint debts of the faid Robert Jackſon and 
Edmund * and not e debts of the ſaid Roben 


- Fackſon.” 
She cafes Upon hearing the e tiis Lordſhip: 8 that a \ 
-% ng 3-0 Joint creditor of two or more co-partners in trade, is to be | 


Matthew v. at liberty to prove ſuch: joint debt, under a ſeparate con- 
— Wa þ miſſion of bankrupt againft one of ſuch co-partners, and he 

| . ordered that the petitioners ſhould be at liberty to go be- 
fore the major part of the commiſſioners named in the 
commiſſion of bankrupt iſſued againſt the ſaid Robert 
Fackſon, to prove ſuch joint debts as they may be adviſes, 
and be admitted creditors under the ſaid ſeparate com- 
miſſion, for ſuch joint debts which they ſhall. fo prove, 
Le} | and be paid a dividend in reſpect thereof ratably and in equal 
ON Proportion with the ſeparate creditors of the ſaid Robert 


A £ „ Jackſon, ſeeking relief under the ſaid commiſſion, but ſo as | 


nor to difiurb any dividend or dividends . mude under 
| the faid a 


But theſe la ö have be 3 his | 


controverted; and after much diſcuſſion at the bar, and 
great it conſideration, it has been held that where there is a 
joint fund or there are ſolvent partners, a joint creditor can- 
not take dividends from the ſeparate eſtate, until an enquiry 
has been made what the joint creditors had or my have 
received: from the partnerſhip effects. 


W > 


F 1 Fx parte Elton, * William Fry and others carried on buſineſs in partner 


5 n ſhip as cotton manufacturers, under the firm of William 
28th 179 Fry and the Rawleigh company. In uh, 1792, in con- 
Ves. Jun. 238. ſideration of 1, 00“. paid by the petitioners/ to William 
Overend, one of the Rawleigh company, a bill of ex- 
change for that ſum was duly endorſed to the petitioners. 

© _ "Phe bill was dated the gth of Fuly, 1792, and was drawn 

upon Fry and his partners, and accepted thus, in the 
hand-writing of "Fry, & accepted M. Fry and Rau- 


&« ſeigb company; in May a ſeparate commiſſion of 


U 


bankrupr'iſſucd againſt Fry as diſtiller, deer and chap 
po Th $ " Þ 


rt 


Of joint Debts. 


The bill not being paid upon dee 
e company, the drawers, and the endorſets, the 


peitioners. attempted to prove the debt for the purpoſe of | 


receiving a dividend under the commiſſion. The com- 


miſtoners reſerved a dividend upon the claim, in @rder 
that the opinion of the Lord Chancellor might be taken. 


Lord Chancellor. This petition ſeems to me to be a 


matter under very preſſing circumſtances; I do not mean to 


decide it now; for upon conſidering what has been ſtated 


and looking into the caſes, it appears to have been under- 
flood for ſome time, that a joint creditor is entitled to 
drove and receive a dividend from the ſeparate" eſtatt. 


At the ſame time 1 underſtand from the Attorney Gene- 


ral, that he does not think that ſettled as matter of law, 


but of convenience, and ſubject to this limitation; that 


if the afſignees of the ſeparate eſtate think fit or will 
undertake to file a bill, the creditor admitted to prove is 
to be reſtrained. from receiving a dividend. If it ſtands 


ſo, it is an order that can only be made here in this 
court: it is impoſſible for the commiſſioners either in 


town or country to admit, as this petition ſuppoſes a 


nt creditor to take a dividend under the. ſeparate — 


miſhon ; for they have no authority; it is impoſlible they 
can decide of f themſelves; for any option to 


here: the commiſſioners haye no power to do it. The 


conſequence therefore in every ſuch caſe, is, that there 
muſt be a petition. There is another inconyenience, if 
the matter remains as it now ſtands: one ſet of com- 


niſffoners acting upon the authority of the firſt edition 


of Mr. Cooke's book would certainly refuſe the claim 3 | 
mother ſet acting upon the ſecond edition would certainly. 
It ſtands therefore in a ſituation, in which 


admit it. 


commiſſioners would find great diſſiculty how to act. It 
tas been underſtood for a conſiderable time, according to 
Mr. Cole, that there is no difficulty in the court's di- 
Wing the commiſſioners to receive the proof of che 
joint 


R 3 


given to 
ifignees is a thing that. can only be done by an order 


e ent Dt 
cu. vi. f 15. joint debt. Antecedent to theſe authorities 1 Hholld 
—— have thought it perfectly clear that it could not be done; 
| and that the utmoſt length they could go, was that a joint 
creditor, where there is a ſeparate commiſſion, ſhould be 
admitted to prove only for the purpoſe of aſſenting to or 
diſſenting from the certificate, and receiving ſuch ſurplus 
beyond” the amount of the ſeparate debts, as joint cre. 
ditors would be entitled to claim where there are tuo 
conimiſfions. I doubt, whether it is poſſible to innovate 
upon that which was the law formerly ; for though 2 
commiffion is an execution, and the joint creditor has 
ſuch an (Intereſt as enables him to take out a ſeparate 
_ commiſſion, yet the conſequence does not follow. There 
1 | are caſes antecedent to thoſe cited. In Lord King's time 
. it was determined, that a joint creditor might be a good 
3 - | petitioning” creditor, though the commiſſion is only againſt 
3 one partner; that the joint creditor does no more in 
taking his execution, paſſing over his action, than bring. 
ing the ſeparate effects to be adminiſtered in bankruptcy. 
But it is not treated any longer as an execution at law; 
fog: the effects taken under it are not diſpoſed of as at ner 
lat, but fall immediately by the direction of the ſtatute the 
under the adminiſtration of this court; which is to make be 
an equitable diſtribution among the creditors, to admit lp 
mo! 
part 


all equitable claims upon the effects, and to divide them 
ratably,. It has been long ſettled, and it is not poflible to 
Alter that, that each eſtate is to pay its own creditors, tad 


With' regard to the creditor ſuing out the commiſſion, 5 
the ſeparate creditors cannot object to his having the r 


effect of the execution he has taken out, He is precluced 
from ſuing at law); and it would be againſt all equity, 11 
having done it for their benefit, to refuſe him the fruit | 
is exactly in the caſe of a perſon having two funds, and Wl F? 
this court will not allow biin to attach himſelf upon one 
fund to the prejudice of thoſe who have no other, and to mut 
neglect the other fund. He has che law open to ab * 
ME” oe SES £ ** 0 | ut | 


bat if be comes 9 Lum e firſt oonſider- 
ation is, what is that fund from which he ſeeks it. It is 


the ſeparate eſtate 3 which is particularly attached to 4 
ſeparate creditors. Upon the ſuppoſition, that there is g 
joint eſtate: the anfwer is © apply yourſelf to that: you 


« have a right to come upon it: the ſeparate creditors 


«have not, therefore do not affect the fund attached to 


« them, till you have obtained what you can get from the 


« joint fund. There wotild be no great inconyenience, 


be could put them in his ſituation as to the joins. fund: 


hut J doubt very much, whether that is poſſible; for 
ſuppoſe in the caſe of A. and B. partners, the former re- 
mains ſolvent, the latter becomes a bankrupt, and there 


is a joint debt of 1,000/. . The <reditor making his 
dim, firſt againſt the ſeparate eſtate, paying a dividend 
of 108. in the pound, receives 5004, Can the aſſignees 


caim againſt the ſolvent partner what they have paid? 


His anſwer would be, they could only claim the ſame 
right the bankrupt could; and as againſt the bankrupt he 
js entitled to retain : he has paid his moiety of the parts 
nerſhip debt. If the caſe is turned the other way, 


the creditor firſt ſues the ſolvent partner, he recoyers all 


the debt againſt him; and he has a right to come in as a 
ſeparate creditor of the bankrupt to the amount only of a 
noiety of that debt; for a moiety only of the debt of the 


prtnerſhip he could have recovered againſt him, if he 


had been ſolvent. That makes a very great difference 
o the ſeparate creditors, I was led to conſider another 
thing: is it poſſible to admit a ſeparate creditor to take a 
lividend upon the joint eſtate ratably with the joint oy 
tors? No caſe has gone to that; and it i 
for the ſeparate creditor at law has no right to ſue 5 
other partner. He has no right to attach the partnerſhip 
_ Property. He could only attach the intereſt his debtor 
tad in that property. If it ſtands as a rule of law, we 


muſt conſider what I have always underſtood to be ſete 


r a yaſt xalety of caſes, not Tidy ee 
R4 dut 
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S + bob: upon general Res das, 


cable to partnerſhip. debts,/ the:ſeparateeftate:to the 
e debts. Another, difficulty is, whether really it i 


juſt to put it to the aſſignees in behalf of the ſeparate 


creditors to aſſert the right of the eteditor making the 


claim, to go againſt the joint eſtate. The creditor 
coming in upon the ſeparate. eſtate is firſt to anſwer the 
queſtion, why he does hot go againſt the Joint eſtate} 
It may be ſaid, the law is open to you: it is not open 


«. to; us. Lou put us to file a bill againſt the other 
| « partners to diſcover and apply the partnerſhip fund. 
60 « You, have a much quicker remedy: ſue the partner- 


| 6 hip. Lou need not wait the account, They will 


« ſettle it rather than put you to that; at all events you 
4 have a legal execution againſt them.“ Another con- 
ſideration is, that the great object of the law in.eftabliſh. 


ing this ſort of authority in which I now ſit, is to make 
a ſpeedy diſtribution and to avoid ſuits. The neceſſat) 
conſequence of admitting a joint creditor to prove againſt 
the ſeparate eſtate, is in every ſuch caſe to make a Chan- 


very ſuit; and the right of the ſeparate creditors to the 
admipiſtration of their fund is fruſtrated, ,/ 1 
I throw. out this, deſiring extremely to have the aſſit · 


- adce bf the bar, and of thoſe who aye. peculiarly, con, 


verſant with. the ſubject, to point out. the balance. of, con 
venience. and inconvenience: whether it is right to ad 
here 40 what 4 is the rule according to the laſt determina» 


tion, or to te · conſider and re-caſt, the whole, Thar is 


nothing ſq inconvenient as leaving a point, that muſt ſo 
frequently occur, to any ambiguity, . It cannot remain 
as it now ſtands. If it is a petition of courſe, it is under 
ſingular circumſtances; ; for there is nothing purely oſ 


courſe to be done by petition to me, that I cannot by a 


general rule direct the commiſſioners to do: I doubt that 
is impodlible here; for they could nat put that guard 
upon it, that it ſhould not be a general order, but that the 
ee ae. web him nn regeiving AGAR * 
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hey had taken-out of the joint eſtate what he ſhould draw Ch V. 4 8 


be tom the ſeparate eftate. Wherever my order will pro- 
cure an account of the joint eſtate, there can be no 


bam; for then I ſhould give the uſual directions to aps, 


he ply the funds reſpectively, the joint eftate to the joint 
tor debts, the ſeparate to the ſeparate debts; the ſurplus of 
the ech to come in reciprocally to the creditors remaining 


E! upon the gther. But unleſs I can do that, every order 
x1 | can make, to let a joint creditor receive a dividend 
her fom the ſeparate eſtate, would carry a Chancery ſuit in 


the boſom of it, to have the joint eſtate brought into the | 
fund, to prevent the ſeparate eſtate from being exhauſted; 

and I ſhould -make the order, and in the courſe of. ten 
ys ſuſpend It by inn him from e 8 
ariden. 


1 


Lord Chancellor, 85 aun aware of al theſe caſees” but 
tie difficulty - that has ſtruck me upon it, is, that what I 5 
der here to- day, ſitting in , bankruptcy, I {hall forbid to- 
norrow fitting in Chancery; for it is quite of courſe to 
top the dividend upon a bill filed. The plain rule of diftri- 
bution is, that each eſtate ſhall. bear its own debts, ....T he | 
quity is ſo plain, that it is of courſe upon a bill filed. The 


iſh. Let it ſtand over; * if it is poſſible to bin it on 101 | 

ake de courſe of theſe petitions, I ſhould be extremely glad 

lary to haye it very fully diſcuſſedt. : 

int Attorney General for the petition, een "Ke toargue Joly asche 

un- pon the caſes that had been . Wen was ſtopped by 'Y 
the be court. „ 


t % ed of a commiſſion is to diſtribute the effects with the 

main lt expence. Every order I make to prove a joint debt 

nder on the ſeparate eſtate, mult produce a bill in equity. It is 

ly.of WW fundamentally a juſt diſtribution,” nor a ' convenient 

by » andution; becauſe it tends to more litigation and more 

t that epence. Eyery creditor of the partnerſhip would come - 

zuard ion the ſeparate eſtate. The conſequence would 

t the e -ſignees of the ſeparate eſtate muſt file a bill to re- 

d till Winn the dividend upon all theſe proofs, and make the 
te 


Fmcrs parties. But there is another . 


action againſt the partners. The affairs of the partner- 


curred to me when this came on before, and no anſwer 


11 


ä — 


x parte Tate 
Teh Februaty, 
1757, 


Is this ſingularity attending this caſe; that the whole 
| tranfaction between them and Fry is a partnerſhip tranſ- 


prove; but not to receive a dividend, Will the affignees 


Ot jotne" Dibiy: 


It is a contrivante to throw this upon the ſeparate eftate; 
for what hinders them from recovering at law this debt 


againſt the partnerſhip; for it is money paid to one of 
the partners. They have nothing to do but to bring an 


ſhip" may be very much involved: but if they are ar. 
reſted they would pay it. It is not ſtated as a caſe where 

int effects. Here i it is only thagythere are 
two funds. Their proper fund is the joint eſtate; and 
they muſt get as much as they can from that firſt. There 


action. The money was paid to one of the partners; 
moſt probably for the uſe of the partnerſhip: the bill 
was drawn and accepted in the name of the partnerſhip. 
I have no difficulty in ordering them to be admitted to 


ſue the partners in the name of the petitioners ? It cc- 


was given to it, that if the rule ſtands as you ſuppole, 
there never ſhould be a joint commiſſion ; but they 
would take out ſeparate commiſſions againſt each partner. 
It was ordered, that the petitioners ſhould be admittec 

to prove under the ſeparate commiſſion againſt Fry, an 
that the dividend upon the proof ſhould be reſerved ti 
an account is taken of what the petitioners have or migt 
have received from the partnerſhip effects. 
Where the aſſignees under a ſeparate ac ge 
is themſelves of the j joint property, it may frequent]y 
to the intereſt of the joint creditors, that diſtinct account 
ſhould be kept of the joint and' ſeparate eſtate, and thi 
each ſhould be applied to the payment of the reſpect 
creditors, according to the cuſtomary mode of applyi 
the diffcrent eſtates, when ee, be _ you 
a joint commiffion. © 
This was attempted in a potion, edits on o 
April; 1783, a ſeparate commiſſion iſſued againſt J. 
Grant, deſcribing him as partner of Peter Grant the 


1 „ e ek. vr © 5ff 

bt yon 2 joint debt. Peter Grant was then in the 1 = ; 

of ln; on the return of Peter Grant from the , 

an ſudizs, on the 22d of December, 1783, a ſeparate com. 

1 nion upon the petition of a joint creditor iſſued againſt | 

u- tin, deſcribing him as partner of James Grant. "The : 

ere ame perſons were chofen aſſignees under both com- 

be nifions. ' The joint © creditors proved their debts under 

dam commiſſions, and the ſeparate creditors under each | 

rþedively. The affignees poſſeſſed themſelves of = 

joint and  leparate eſtates. Upon a petition to keep ſepa - 

ri accounts, and pay the joint debts with the joint fund, 

od ſeparate debts with the ſeparate fund, the order wi 

made upon confent of the affignees. © © | | 
Although this order was made by conſe; ahi! two see ex parte 

blowing caſes (Which were cited) appear” to be ſtrong TR 

awor:ges in favour of the petition. = 
James Hayward, one of the aſſignees of the bankrupt, Ex parte 

mbchalf of himſelf and creditors, preferred his petition, ts jr 

bing, that the bankrupt in A, 1740, entered into 1543. 

meles of co-partnerſhip with Hubert Taſſel, of London; 

nerchant, for the term of three years, during which time 

Ins expreſsly ſtipulated, that neither of the ſaid parties 

wald carry on. or employ himſelf in any trade or buſi- 

aß, or hold or occupy any poſt or employment for his 

mn benefit or private account, ſeparate and apart from 

e co-partnerſhip, but each was to bring all to a joint 

count without fraud or concealm ent. 

Hubert Taſſel and Henry Hutchinſon ent into. 4 

adac with the commitfioners, for the victualling his 

pajelty's navy, to provide and ſupply the ſquadron under 

N Mapp of Admiral An/on, with proviſions and 

ages. Iris voyage to wo South: Seas and 1 


"ol went with the dn on 13 e 3 | 
lied the ſquadron with proviſions according to their 
tc eee 


EY in be Mites 1 lit} 7 aſl left the adnirg, 


and ſhipped. himſclf on board A ſhip belonging 1 to the 46 4 
India company, and arrived i in England. of 
Henry Hutchinſon, | the bankrupt, continued with the ap 
adimiral, and ſupplied the ſhips under. his command, ti! i fa 
his arrival! in England, and after the departure of the (aid be 
Hubert Taſſel, and before the arrival of the ſaid bapkry pt ＋ 
in England, the faid partnerſhip expired, and the bak. " 
rupt continued to ſupply the ſhips with proviſions, and | 
reat commiſſions and profits accrued after the time of to 
the expiration of the ſaid partnerſhip. _ 1 
During the continuance of the partnerſhip and befor * 
they! left England on the voyage, they contracted in par- 10 
nerſhip large debts, and for ſecuring the re- payment by 
thereof, they executed bonds i in the nature of bottomtee | | 
bonds, whereby they became jointly and ſeparately bound 4 
in large penalties, 7 
The petition then ſtates that the joint creditors hal 7 
+ proved their whole debts under the faid commiſſion, and 
had voted for the choice of aſlignees, and by that mean] 10 
rocured two of their own body to be choſen, togethe wil 
with the petitioner, who was a ſeparate creditor, and tha fu 
the joint aſſignees were acting for the benefit of the joint ily 
cr editor S, in prejudice to the ſeparate creditors. . _ 55 
The petition (amongſt other things) prayed that a Z 
che Joint creditors might be excluded from having of 100 
receiving any dividend out of the ſeparate eſtate of th 15 
bankrupt, or that the whole eſtate of the bankrupt « migh 7 
be divided equally among all the creditors. | kit 
Whereupon after having the matter debated by coun 10 
ſel, it was ordered that it be referred to the major part Ip 
the commiſſioners named in the ſaid commiſſion, to 140 
diſtinct accounts of the ſeparate eſtate and effects of 4 
ſaid Henry Hutchinſon, the bankrupt, and of the Joi 7 
eftate of the ſaid bankrupt, in partnerſhip with the be 
Hubert Taſſel, and alſo diſtin accounts of the joint a 5 


e , diſtinguiſhing the joint and ſeparate eſtat 


9 * 
* as | 
1 r 
2 i 


Ot beit Hedio, 
0 the fil bankrupt from each other. And that what 
hall be found to belong to the {aid bankrupt, in reſpect 


* his ſhare and proportion of the partnerſhip eſtate, be 


pale by the affgnces, in the firſt place, towards ſatiſ 


E £400 of his partnerſhip creditors, and that what ſhall 


be found to belong to the ſeparate eſtate of the faid bank- 
wpt, be applied by the ſaid aſſignees, in the firſt place, 
towards ſatisfaction of the ſeparate creditors, _ 

In ex parte Burnaby the petition ſtates that Burnaby, 
weiber with James Barbutt and William Criſp „ became 
excitled as co-partners to Ranelagh, in the proportions 
mentioned in the agreement ſubſiſting between them, 
nd that James Barbutt aſſigned over his proportion to_ 
Burnaby. wh 1 | 


Prrritt, for a debt contracted on the partnerſhip account, 
nd he was declared a bankrupt. En We TR 


: 


1 


N * : „ e hid 44 i 25 
That the petitioner and ſeveral other creditors of th 


bid partnerſhip, proved their debts under the ſaid com- 


nion to the amount of four thouſand and ſix pounds, 
ſuneen ſhillings, whereof the ſum of three hundred and 
iin pounds was a debt proved by the petitioner, and due 
win rom the partnerſhip eftate of Criſe, 
niere a dividend of fifteen, ſhillings in the pound to 
ich of the creditors who proved their debts under the 
lad commiſſion. ,. e e ee eee 
That after payment of the ſaid dividend of fifteen 
billings in the pound, amongſt the above mentioned ere- 
irs, there would remain a large ſum of money received 
I the allignees, on fale of the hankrupt's ſhare of the 
kd partnerſhip eſtate, ſufficient to diſcharge all the part- 
That ſeyeral of the ſeparate creditors of the ſaid bank- 
"pt, had fince the ſaid order of dividend claimed con- 


» 


that 


That on the 27th of June, 1745, the commiſſioners 


Ch. VI. ſ. 18. 
A 3 


of 
15 4 


Ex parte Bur- 
naby, 4th Feb. 
1746. 


oC, Py þ ; FS TE 8 . 2 n 1 
That on the 1ſt of February, 1742, a ſeparate com- 
miſion iſſued againſt Criſpe, at the inſtance of William | 


kkrable ſeparate debts, and the petitioner was informed 


254 . wine Delis; 


"Ch. vit 13. that if fifteen ſhillings in the pound ſhould. be BY 7 
— — ſuch ſeparate creditars, the ſame would exhailt all - 72 
money in the hands of the aſſignees; but the petitioner hin 

was adviſed, that as the money in the affignees hands ws by 

the produce of the ſaid partnerſhip eſtate, the ſame Ought pre 

in the firſt place to be oy in Payment of the partner. bog 

71 debts. one 

Lord Hardwicke, upon hearing counſel fir the pet nec 

{ 26 tioner and the allignees, ordered, that the eſtate ant un: 

} 5 effefts of the ſaid bankrupt, f partnerſhip with Burraiy the 
and Barbutt, be applied by the aſſignees under the ud dir: 
commiſſion, in the firſt place, towards ſatisfaction of the dri 

- partnerſhip debts, and that the ſeparate eſtate and effects pro 

of the ſaid bankrupt, be applied by the faid affignees | that 

tte firſt place towards ſatisfaction of his ſeparate debts, be 

| Hankey v. Gar- But it has ſince been determined, that an order fo au! 
3 1 15- Ke keeping diſtinct ons OR; wid conſent, bd port 
parte Lydi- : 
ard, 19ch May, / made upon petition when a ſeparate commiſkon has iſ: iti 
28 ho ak ＋ againſt one of the Joint debtors, becauſe the ſalven ag 
petition, 22 7 debtor has an intereſt in the diſtribution of the joint pro 
Ibsen. perty, and the demands which inay be made upon it); Y 
Swinton, 18th >therefore that relief muſt be ſought by a bill, part 
4 793 Thus where M ooldrige and Kelly were partners in trade them 
Hankey v. and failed, in 1777, and Kelly, then reſiding in the Don 1000 
a — at, iſland of St. Thomas, a commiſſion of bankrupt was iſſue parat 
Vee. Jun. 226. againſt him, dated the 10th Fry, 1947; by the deſeriptio la 
| of Thomas Mooldrige, in partnerſhip with Henry Kell In 

The | defendants, Garrat and Rowley, were | choſe In 

aſſignees, and received a conſiderable ſum of mon hers, 

ariſing from the joint property of Weoldrige and 2 [n 

In April, 1784, and in December, 1787, petitions we lun 

preſented by joint creditors, praying for a dividend II 

the Lord Chancellor being of opinion that he could n tate 

make ſuch order on a petition, recommended that a * 


ſhould be filed, and · diſmiſſed the petition. According 
a bill was filed on the 31ſt of January, 1789. After ti 
original bill filed, Kelly died, leaving bis _ 


47 


Maulirige, (the dic _ * me Waldrigh, ;who A N. oF 5 
gas alſo dead) his neareſt relation, who adminiſtered to 
len; and the bill being amended, and ſhe made a party, 
by her anſwer claimed the property in queſtion as his re- 
prſentarive, and alſo as a bond creditor. Upon the 
nearing of the cauſe the Lord Chancellor ſaid, that where 
ane partner is ſolvent, and the other bankrupt, the aſſig 
dees can do no juſtice without dividing the joint eſtate 
mong the joint creditors, for they are joint tenants of 
the whole, and referred it to the maſter, amongſt other 
ir:2ions, to take an account of the j joint eſtate of Mool- 
ige and Kelh, and to enquire what joint creditors had 
troved under the commiſſion; and his Lordſhip declared 
tut the joint creditors of Mooldrige and Kelly, were to 
te conſidered as creditors on their joint eſtate. The 
cauſe came on for further directions, on the maſter's re- 
yort, on the Sth of February, before Mr. Juſtice Baller, 


iting for the Lord Chancellor, who thought That the 
Ugnees muſt PE —— _ 
aide joint creditors, and decreed accordingly, | 

"Where perſons 1 in trade have been connected in various 
putnerſhips,' and a joint commiſſion taken out againſt 
them all, an order has been made for keeping, diſtinct 
counts of the different partnerſhips, as well as 5 le 
pong of each partner,  _ 1181 

la 177 I, Thomas Pettit had ſeparate ieee Iinexk Ex parte; 

In 1772, Pettit and Flight became partners. 10 Mats Bra 

In 1781, Pettit, ae and Renning/es 1 2 8 part- 8 
den. 

In na; 1707 a commiſſion of 'bankrypt iſſued 
giuolt the laſt three. 

This was a petition for ſeparate „ the three 
fates, Though the court did not know any inſtance, 
f dealing in the firm of two partners forming part of the 
im of three, the prayer of the petition was granted, and 
i ordered that it be referred to the major patt of the 
n named in the commiſſion ifſucd againſt 

the 


joint eſtate and effects of the ſaid Thomas Pettit and 


on each of the faid ſeveral eſtates, be admitted to prove 


ſome of the parties were not engaged, there can only be 
the common order for keeping the diſtinct accounts of 


Ex parte Parker, 
22 Dec. 1791. 


4 


. che fad bankrupts, me Pak TY Running, 


and Richard Flight, to keep diſtinct accounts of the 
Joint eſtate and effects of the ſaid bankrupts Thomas Pe. 
tit, John Runnington, and Richard Flight, and of the 


N 
U 


= - 


Richard Flight, and of the ſeparate eſtates and effects of 
each of the ſaid bankrupts, and that the ſeveral creditors 


their reſpective debts under the faid commiſſion againſt 
the ſaid bankrups, Thomas Pettit, John Runnington, and 
Richard Flight, and that each of the ſaid reſpectiye 
eſtates be applied, in ſatisfaction of the creditors of each 
reſpective eſtate, and the ſurplus, if any, of each reſpec- 
tive eſtate, after full payment and ſatisfaction of the debts 
on ſuch eſtate, be carried over to and conſtitute part of 
the joint eſtates of the ſaid bankrupts, Themas Pettit, 
Jebn Runningten, and Richard Flight, and the coſts af 
this application to be paid out of the joint eſtates of the 
faid three bankrupts, and the coſts of keeping the f:id 
ſeveral diſtin accounts were directed, to be borne | 
and paid out of each of the ſaid reſpective eſtates, ac- 
cording to the proportions which, in the judgment of the 
faid commiſſioners, the fame ought to be borne and paid 
by each of the ſaid eſtates. * 

But when there have been various partnerſhips, and 
a joint commiſſion is taken out againſt one firm, in which 


= tw V = = - 
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the joint and ſeparate eſtate, 

Therefore, when it appeared, that, previous to Juh, 
1790, James Niblock carried on a ſeparate trade, and 
contracted ſeparate debts; and that in the month of Ju 
1790, he entered into copartnerſhip with one Richard 
Cook, and continued in ſuch copartnerſhip until the 
month of April, 1791, having contracted debts in their 
faid copartnerſhip, and amongſt others to the petitioners- 
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Juh 
, and 
Tis 
chard 
| the 
their 


oners. 


a PINE 
year, DURO ERP AW WH - e 


ee 


1 111 . * 8 12 = + > 


pt iſſued againſt Mi and Hunter. S 
—— Hunter, at the time of 8 


18, which gaxtnotſhip was düfalnedtin — 


tioners. : 0 „ a3 
on r gen of Fahy. 170 r, x commiſion of . 1 


„ | 


the property of Nzblor# before his having any:pantnerfhip, 


gart was property: acquired during the partnerſhip of 
eee eee Werbe, 1 


with Niblock and Hunter. 


The object of the petition yas to arrange che different | 


funds, that is, to allot to the ' ſeparate creditors of Ni- 


kc, before his entering into partnerſhip, he property 


he then poſſeſſed; to the Treditors of Mbit and Cook, 
the property acquired by that firm; and to ehe creditors 
of Niblack and Hunter, their joint fund. 
Chancellor was of opinion, the only order that could be 


| made, was that for keeping diſtinct accounts of the joint 
ind ſeparate eſtates; and ſaid, the creditors of M locꝶ and 


Cut might come as ſeparate creditors under that order. 

if one truſtee ſuffers a eo-truſtee to detain à ſum of 
woney belonging to the truſt eſtate, they are both liable, 
nd if they afterwards become — e + ra 
proved under both their commiſſions. 

Where there is a joint and ſeveral ee he 4 
«cording to the rule of the court now firmly eſtabliſhed, 
make his election whether he will come in upon the joint 
« the ſeparate eſtate, that is, Which he will come in 
won, in preference; for which ever he -may elect, 
te will be intitled to come in upon the ſurplus of the 
Wer, if there ſnould be any. And in order to make 


lis election, he muſt have a reaſonable time to inquire 


mo-the ſtate of the different funds, and it has been de- 


- The Lord 


Keble v. ; 
Thompſon, 
3 Bro. 112. 


Ex parte 
Blankenhagen, 

1 23d, 1785. 
{x parte 
Banks, 

x Atk. 106. 
Ex parte 
Baudier and 

Ex parte 

Bond and Hill, 
1 Atk. 98. 

Ex parte 

Rowlandſon, 

3 h. W. 


1 
u ne Butlin, nth April 1796. The e er or che e. 


dart fund. Ordered Ono in: 6x Works, 


Vol. I. | FR 


termined 
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Fx parte 


1789. 2 Bro. 


| 0 595. S. C. 


ſaid firſt principal ſum of 5, 300 l. and intereſt thereon, 
from the ſeparate eſtate of Liueſey only: and with reſpect 


Hargrave, or from the joint eſtate of all the ſaid bank 
rupts, as he ſhould think fit to elect, becauſe in mn 


until a dividend, or at leaſt until u. e ere 


Clowes, 9 May, 1. 


due to the petitioner, from the ſaid bankrupts, ſeveril 


- February, 1788, for 8001, payable with intereſt to the 
petitioner z and another ſum of 60 l. upon the joint note 


Df eine 


termined: that the party is entitled to Aker ſuch elefion 


ſeſſed of a fund to make a dividend. 
On the 12th of June, 1788, a joint commiſſion of 


iſſued" againſt Fohn Liveſey, John Hargray, 
Peter Anſtie, Joſeph Smith, and William Hall. 


At the time of ſuing out the ſaid commiſſion there wa 


ſums of money, . amounting together to the ſum « 
13,160/, principal money, beſides intereſt, (that is ts 
ſay) the principal ſum of 5, 300 l. and intereſt on three 
ſeveral bonds, from the ſaid Fohn Liveſey ſeparately to 
the petitioner ; the principal ſum of 7, 200 J. with intereſt 
on three ſeveral bonds, whereby the ſaid John Liv 
and Jahn Hargrave became jointly and ſeverally . 
to the petitioner ; 3 the principal ſum of 6001. with in- 
tereſt, remaining due on a joint promiſſory note of the 
faid Fohn Liveſey and John Hargrave, dated the 15th of 


of the ſaid John Liveſey and John Hargrave, to the pe- 
titioner, for the like ſum, without intereſt. | 
The petitioner inſiſted that he had a,right to claim the 


to the ſaid debt or ſum of 7, 200 l. he inſiſted he had 
right to ſeek relief from the ſeparate eſtates of Liveſey anc 


ber, 1781, when the manufacturing and printing cc 

cerns of the ſaid joint partners were conſolidated 0 
Joint and ſeveral funds of the faid bankrupts were like 
wiſe conſolidated ; and it was agreed between all th 
partners, that the fereral debts then remaining due on th 
bonds ind notes of the ſaid John Liveſey and Fobn Ho 
grave, (except ſome private and ſpecified debts) ſhou 
be e to, and from thenceforth be coulideres' 
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Of joint Debts. 


joint fund and eſtate were in fact benefited by ſuch junc- 
tion of funds. And for the ſame reaſon the petitioner 
inüſted he had a right to ſeek relief from the ſaid joint 
eſtate, as well as from the joint eſtate of Liueſey and 
Hargrave, for his ſaid debt of 650 J. and intereſt. 
Whereupon it was ordered, That the petitioner be at 
liberty to prove his ſaid debt of 7, 200 /, in the ſaid peti- 
tion particularly mentioned and deſcribed, upon the joint 
fate of the ſaid Fohn Liveſey, John Hargrave, Peter 
tiftie, Foſeph Smith, and William Hall, and alſo upon 
he ſeparate eſtates of the ſaid John Liveſey and John 


be declared | upon any 0 aid eſtates the 
would make his 10N, W. 
dend or dividends upon his faid debts from the joint 
fate of the ſaid bankrupts, or from the ſeparate eſtates 
of the fad John Liveſey and John Hargrave. 

the In a caſe where A. lent money to B. and C. on their 
. bond, B. became a bankrupt, and the commiſtioneri. al. 
pe- foned his eſtate in truſt for his creditors, 

4. ſued the bond againſt C. the other obligor, and re- 
m the eveting judgment againſt him, takes him in execution 
ercon WY '7 £2. ſa. and C. thereupon paid A. 247. but C. being 


eſpe dd, and having no eſtate, and living only upon charity, 


{conſented to diſcharge C. out of execution. 

{ey nd Upon which it was objected that this being an eſcape 
| bank ith the conſent of the plaintiff the obligee, and the debt 
King in law entire, it was a diſcharge of the whole debt, 


g cor ud ſhould operate, as well for the benefit of B. the 


ted, we Pulcrupt, the other obligor, as of C. 

re like Lord Chancellor Harcourt 1 that A. the peti- 
all er, the obligee in the bond, ſhould. come in as a 
e on tor for a moiety of the remaining money due on the 
n Ha; for the execution againſt. C being ſubſequent to 


Wt, ſhould not (at leaft | in equity) * Als de- 
we | mand 


„ ſaid ſive partners jointly," and their. Oh. vic 


Hergrave reſpectively; and that when a dividend ſhall | 
. 


k commiſſioners aſſignment of the eſtate of B. the bank= 


269 


# 4 


Ex parte Smiths 
1P.W. 237» 
ſed quæ. 


* 


- XN 
m_ 


hip ſaid, if B. the bankrupt had been the original debtor, 


3 Will, 271. 


dim to ſwear to it, or is not able in other reſpecis (atiſ- 


dend is declared; unleſs ſufficient reaſon is offered t 


de money in the aſſignees bands, upon condition that 
does not break in upon any former dividend, 


Ot tlatming u Debt. 


not the original debtor for the whole, A. the petitioner 
ſhould only have relief for a moiety of his remaining debt 
againſt the aſſignees of B. the bankrupt. But his Lord. 


and had borrowed all the money, then A. ſhould have 
come in before the aſſignees as à creditor for all his debt. 


of claiming. a Debt. . 1 


Ix caſe of debts uncertain in point of liquidation, 2 
between two merchants in halancing accounts, the mat- 
ter reſts upon a claim, to aſcertain, the ſum that was due 
at the time of the bankruptcy. So where a creditor can- 
not aſcertain his debt with certainty, ſufficieiit to enable 


factorily to ſubſtantiate it; or where the agent of a cre- 
ditor cannot produce his authority, and in many other 
cafes where there appears a probable foundation of a de, 
mand, though not ſufficiently made out, it is 'uſual fo 
the Commiſſioners to Tuffer à claim to be entered, but th 
will not entitle the party to a dividend, which he cannot 
receive without compleatly proving his debt. If a ekin 
is not ſubſtantiated in reaſonable time, the commiſſone 
may ſtrike it out, and they Sins do fo before a di 


to them for prolonging the time, but the cteditor is not 
withſtanding afterwards at Jiberty to prove his debt 
receive his ſhare upon any future dividends, Hower' 
in ſuch caſes where there has not been groſs Jaches, ti 
Lord Chancellor will make an order that ſuch credit 
mall be paid his proportion of the firſt dividend. out 
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8 E F. L 
Of the Chotce of Alfignees. 


HE ſtatute of the 5 E. 2. authorizes 3 Ch. vn. c. 


ers immediately upon declaring the party 3 bank 


J to appoint an aſſignee, and ta make a proviſional 
Ugnment to him, but does not oblige them to do ſo, 
pd indeed this practice has not of late years been much 
ud, as it creates expence without anſwering any good 
ed, except where the bankrupt is indebted to the crown 
ul an extent is apprehended. When ſuch appointmens 
$ thought nece 
dretiop, aflign = whole or part of the bankrupt's 
tects ; for the words of the ſtatute are in the disgjuncs 
Pe, innedigtely 10 appaint, one or morg affine r ares 
ſu be bp or Heels, or any part thereof: 


„ the commiſſioners may; at their 


be commiſſioners, immediately = declaring the 


4 — 
eee place 02 
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Tho vil. l. I. choice of aſſignees, ( which is always the 48 meet. 
— 25 ing) to take care of the bankrupt's eſtate and effects. It 


Ex parte 


Gregnier. 
x Atk. 91. 


portunity of voting in the choice of 8 for if ſome 


ditor can ſhew there is ſome objection with regard to 


demands on the bankrupt's eſtate would not be leſs than 
111,000]. that the aſſignee already choſen was a hattery 


| " Wench the bankrupt” s concerns chiefly lie. 


GE MW» 4. 065 $874 4. S 
Ok the Choice ok Aﬀiz 


is not neceſſary that all the creditors ſhould have an op- 


A © co Oo. y 


of them are abroad, that will not, wit out very particu. 
lar circumſtances, be any reaſon. for the court to dire& 
the creditors to proceed to a new choice, in order to give 
ſuch creditor an opportunity of voting. If a practice of 
that nature were to prevail, the choice muſt be poſt. 
poned to a great length of time, which would be JireQly 
contrary to the act of parliament, but the true rule is 
that the aſſignees ought, to be continued, unleſs the cre. 


= = = 2 


the ſubſtance or integrity of the perſon who is choſen 
aſſignee. | 
Thus, upon an application to the court "MH new vl 
nees, upon a ſuggeſtion in the petition, that the time 
was too ſhort which the commiſſioners had appointed for 
the choice, the perſon having been found a bankrupt only 
on the 21ſt of May, and the fitting for the choice of aſſg- 
nees was on the tt of June. That the debts proved at 
the time of the choice amounted only to 2,07 51, and that 
the petitioners living abroad, could not, in fo ſhort a 
time, ſend over letters of attorney to vote, though their 


2 = == = =: © sn 


r 


2 
FLY 


and not to be ſuppoſed converfant in foreign affairs, | 


For the petitioners a caſe, ex parte Anderſon, in 1724 
Was cited, which was heard by Lord Macclesfield, whe 
ordered a new choice of affignees, on a ſuggeſtion tha 
a great number of creditors TOO not Leger © be Then 
at the firſt choice, | 
Lord 'Hardwicke deſired that Neeb might bg 
ſearched, to ſee if they could find any caſe where it ha 
been ordered that creditors ſhould proceed to a ſeco 
choice, upon a fuggeſtion e that ſome of them liv 


ES FESEETST 


remo 


— ehelp-Cruſ—@ - 26 
remote from London, or 'are out of England. But no Ch. VIC a. 
ach caſe being found, his Lordſhip ſaid it would be a 
tangerous rule, and therefore that the petition mult be 
älmiſſed, and the aſſignee continued who is already . 
The commiſſioners at the choice of aſſignees are not 
critically to examine into the debt, but to admit creditors 
upon their oath for what they ſwear is due to them, as 


: : they will ſtill be liable to an account afterwards, and it 1 Atk. 1 ; 
« would be extremely hard to exclude-perſons who perhaps SA 
J | 


may be the greateſt creditors, till the account is deter- 
mined, which may be the work of ſeveral years, and it 
may be neceſſary and convenient that aſſignees ſhould 


immediately be choſen. B is muſt be upderſtood x Atk. 71. 
where no obyious objection appears to the EE for 18 


oſen 
ge- ere that happens to. be the caſe, it is the conſtant 
0 3 ractice only to ſuffer the creditor to claim til e makes 


out his demand to the ſatisfaction of the commiſſioners.” . 
The ſtatute having directed that the choice of aligneess  _ 

ſhall be by the major part in value of the creditors, one 

creditor, if his debt be ſufficiently large, may chooſe him- 


ff agnee, — — —— 


er 
Dye Nature of their Truſt, 


ASSIGNEES are in the nature of truſtees, and where in re p.m of 
dey employ an agent to receive or pay money, and he Litchfield. 
dules this confidence, an aſſignee cannot be diſtinguiſhed x A. 5 
e ae e if 6. wg ial 12 
kay muſt anſwer over to the cęſtui que truſts, For the 12 
wif conſideration of the creditors in the choice of af- HO IN 
ines is the ablity of the perfors, that they may be be. Al 
janſible for the ſums they receive from the bankrupt's - 
tate, But when the truſtees employ an agent, either fe FOR 
Em neceſſity or conformable to the common uſage of 


$4 mankind 


17. 
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Cann v. Read 
3 Atk. 69 5. 
Smith Ä 
Jameſon, 

114+ 


* Briſtow v. 
- "Eaſtman. 


2 Eſp. N. P. 


Primroſo v. 
Bromley. 
1 Atk. 89· 


Ex parte / 


Goreing. 5 
e 799 


( 
) 
/ 
. 
Ex parte 


Whitchurch, 
1 Atk. 91. 1 


1 Atk; 17. 


| the opinion of the majority in value at the meeting, 


Barnardiſton's 
Rep. 30. 


* have uſed due s en, * Pech en. 
ployed. 5 


£ 1 Atk. 38. i 


eee aſſignee not good; but it ſeems ſince to have been 
held, that a fair payment to one aſſignee will be valid if the 


cf the money received by him in that capacity, to bis own 
uſe, the commiſſioners are- to be confidered as ſpecialty 


"The. aGgriment to them, and the agreement being under 
hand and feal, makes it in the nature of a ſpecialty debt, 


if they neglect to diſpoſe of it, the Chancellor, upon a 


ing the aſſignees ſhould be deſirous of keeping the eſtate, 
as conceiving it to be more beneficial for the creditors 


| — each Lens ticular TY, r arbitration, before they can pro- 
tif 


mankind, Fly held N ee 


The negligenee of one. ele Wall 88 another 
joint aſſignee, where he is not at all privy to any private 
all perſona) agreement entered into by his brother aſſignee. 

Lord Hardwicke inclined to think payment of a debt 


S © £#A. -o ma £-. ww 


other aſfignee does not expreſs his diſſent. 
If an affignee becomes inſolvent, and has applied any 


x 5 © -— 


Creditors, becauſe the aſſignees execute a counterpart of 


and therefore they may come upon his real eſtate. 
It is the duty of the aſſignees to ſell all the bankrupt's 


property as ſoon as it can be done with advantage ; and 


petition. of a creditor, will order a fale, notwithſtand- 


than a ſale. 17 

Affignees have not a general power. to proſecute ſuits, 
of ſubmit matters to arbitration; but they muſt have 2 
incefing "of creditors, upon notice given for that purpoſe 
in the Landon Gazette, to conſider of each particular ſuit, 


TEES 23 yg =: => 


* 


ſome of the. creditors do not think 


— 4 + Ds the meeting, it is their own fault, and 
thoſe who are preſent have a right to bind the whole, by 


If the majority of creditors are againſt bringiog a bil, 
te ts, exon Ga Wt JON LY. SH 
So,” 3.6 * 


- Cuts; 


_ 
Though the ads of parliament relating to bankiupts Ch. VII. C. a. 


ay direct the aſſignees to advertiſe a meeting of ere- 
tors in relation to commencing ſuits, and for particular 
yet the affignees are very much to be com- 
nended for advertiſing meetings upon any other extraor- 
nary occafion that concerns the creditors, becauſe where 
they are numerous, there is no other convenient > method 
of collecting the whole body together. | 
The creditors and aſſignees of a bankrupt Rand in his Row: W 
place, and are ſubject to the ſame equity, and bound by Ann 331. 
Al acts fairly done by him; for although the court will 1 
favour creditors as much as they can, it muſt be where Tyrrell v. Hope 


þ Atk, 233. 


Atk. 56 
they have a ie right to other perſons. | A 
a Hodds. 2. Shower 103. Pope v. Onflow, 2 Vern. 286. 


Therefore where a bankrupt had fraudulently procured Harrifon v. 
z bill of exchange, and his aſſignees received the money 82 So 
for the bill, it was ruled, that the perſon from whom the 117. : 
bill was obtained might recover the money from the 
res in an action for money had and received; and Lend 
Kenyin ſaid, that the aſſignment under the commiſſion 
pales only ſuch property as the bankrupt is CORO 
entitled to, 
If a ſettlement is made before marriage, though with- 
ut a portion, it will be good againſt the aſſignees, for 
marriage itſelf is a conſideration, and it is equally good if 
nade after marriage, provided it be upon payment of 
honey as a portion, or a new additional ſum of money, 
even an agreement to pay money, if the money be af- 
trwards paid purſuant to the agreement. 
do if a perſon give a bond for a ſum of money as a mar- 
tage portion, and the marriage takes effect, it is a good 
wnlderation for the bond, and the afſignees cannot be 
tleved againſt it. 
A caſe was ſent out of Chancery for the opinion of the 1 
wart of King's Bench, ſtating that Catherine Eher, . 
age woman, on or about the 25th of June, 1766, went : 
and with, and was hired by Richard Raves, to ae 
him 


Ch. VII. f. 2. — deyfer the ſpace of one year. The bid 


. * » 


-by promiſing frequently to marry her, prevailed on her to 


continued in his ſervice for eight years from the faid 2 5th 


Tho gun of their cn. 


Richard Eaves was to pay the ſaid Catherine Eſſex 51. 55. 
for ſuch ſervice. After the ſaid Catherine Eſſex had lived 
with the ſaid Richard Eaves for about five months, he, 


«©. © ©. «a 


permit him to have carnal knowledge of her. And ſhe 


of Fune, 1766, and during that time had two chil. g 
dren by him, one of which died ſoon aſter it was born, 7 
and the other is now living. She never received any a 
wages whatever from the ſaid Richard Eaves for ſuch bs 
| ſervice, though ſhe often requeſted him to pay her, and . 
he as often promiſed to pay her. That in June, 1774, the | . 
ſaid Richard Eaves being upon the point of marriage with 
a perſon of large fortune, and wanting to remove the fad if 
Catherine Eſſex and the child from him, he, with the con- (1 
ſent of the ſaid Catherine Effex, intimated his wiſh to 10 
Jaſepb Cottrell, blackſmith, and treated with him to mary * 
ber; and promiſed. that if he would marry her, and ſettle 3 
2 freehold houſe and land which he was ſeiſed of in fee, of 1 
the yearly rent of 15 l. and upwards upon the ſaid Ca- "0 
therine Eſſ:x for her life, and take care of the child, the} | 
faid Richard Eques would give the ſaid Foſepb Cottr- ar 
421. for the ſaid Catherine Eſſex's eight years wages, and 0 
a bond for the payment of 400 & by inſtalments. "I 
Cottrell accordingly ſettled the eſtate, and Eaves entered n. 
into a bond in the penal ſum of 800 l. conditioned for the 4 
payment of 400 J. to Cottrell by inſtalments. _ if, 
On the 29th of September, 1774, Foſeph Cottrell martich he 
Catherine Eſſex, and has ever ſince maintained the child. WW. 
On the 6th of March, 1775, before any payment on the dt 
bond became due, Eaves was declared a bankrupt. band 
Lord Mansfield ſaid, this is a good conſideration bed 
tween, the parties. It is a ſtipulation between n them ini int 
conſideration of marriage. The one has performed 1 * 
part, and married the woman. The other is therefor... 


bound to perform his. There is no ground to imput 


d uy fraud in the caſe. And the court ae warde certified 
. 4 the petitioner Joſaph Cottrell is intitled to come in as 
d z creditor under the commiſſion of bankrupt iſſued againſt | 
e Richard Eaves. 


o the caſe, would be conſidered as truſtee for another, 
his alignees will be looked upon in the ſame light. 

| As where Mrs. Tyrrell before her marriage with John 7 
Tyrrell was ſeiſed in fee, or her mother Mrs, Stanton was, 
of an eſtate in Berkſhire, and in conſideration of the in- 


marriage portion, it was agreed that the eſtate ſhould be 
{led previous to the marriage, ſo as that one moie 
night be enjoyed by the plaintiffs mother for her life, and 


ſole and ſeparate uſe, excluſive of her huſband, and that 
ſhe ſhould receive the rents and-profits during her huſ- 
band's life. And that as well the ſaid moiety after the 
pantif*'s deceaſe, as the other moiety, ſhould be ſettled 


time, or by will, ſhould appoint. 

Mr, Tyrrell, the intended huſband, undertook to pro- 
cure deeds to be drawn purſuant to the agreement, but 
when the deeds were reading over to the plaintiff in order 


te moiety of the premiſſes limited to her mother for life, 


he refuſed to execute unleſs the miſtake was rectified. 


tht pt Tyrrell ſhould give a note or writing under his 
land, that the plaintiff ſhould take and receive one moiety 


ente uſe, according to the agreement, as if the ſame had 
ken ſo ſettled by the releaſe; and thereupon Mr. Yyrrell, 


b the truſtee, 
The 


Where the bankrupt himſelf, from the circumſtances 


iter her deceaſe by the plaintiff, or her truſtees, for her 


pon ſuch truſts as the plaintiff by any deed in her life- 


for execution, ſhe obſerved there was a miſtake, for that 


vs after her deceaſe limited to the uſe of Mr, Tyrrell for 
iſe, and not to her ſeparate uſe as had been agreed; and 


the eſtate after her mother's death, for her ſole and ſe- 


Ferious to the execution of the deeds, gave the plaintiff 
note in writing to the purpoſe aforeſaid, and delivered jt 


a. 
267 
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8 * 


yrrell 
2 yell. Hoe 


tended marriage, and of 15007. paid to Mr. Tyrrell as her 


Ia order to do this it was then propoſed by the truſtees, 7 
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CE, of Ju, 1739, the mother died, and on the 4th of Jul, 
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rell, and he being found a bankrupt, Mr. Lope and others 


_ eſtate might be aſſured to the plaintiff, for her ſole and 


it was their duty to bring a caſe ſo circumſtanced before 


Ex parte Byas. 
2 Ark. 123. 


473% 2 bill for 717. which when paid will be on ac · 


A bankrupt, af- 
ter the iſſuing of 


a commiſſion, 


may endorſe a 
note or bill deli- 
vered priorto the 
bankruptcy for a 
valuable confi- 
deration. 
Smith v. 
Pickering. 

at Ni. Pri, Eaſt. 


elek. 36 


thereof to her, purſuant to the agreement before her mar- 
rige. 1 | : 


Martin Kankell in 711. for goods fold on the 28th of 
Auguſt, 1734, gave him a promiſſory nate. Kankell being 


in part of his debt, and took of him a receipt for the ſame 


The marriage was had ſhortly after, and upon the 8th 


1749, a commiſſion of bankrupt ifſued againſt Mr, Tyr. 


were choſen aſſignees, and being got into regeipt of al 
the rents of this moiety, refuſed to let the plaintiff receive 
them, or to make any ſettlement for ſecuring the receipt 


Upon which this bill was brought, that a moiety of the 


ſeparate uſe. 3 . 

The Maſter of the Rolls faid, taking all the circum- 
ſtances together, as ſhe would have been intitled to the 
relief ſhe prays againſt the huſband, ſhe is equally int. 
tled to relief againſt the aſſignees, but without coſts, ax 


the court. : 
In another caſe one Mrs. Devereux being indebted to 


indebted to Byas in 927, 19.5, delivered to him Mrs, De- 
vereux's note, that he might receiye the money due thereon 


in the words following, Received the 20th Decenbe, 


« count far Thomas Byas,” | | 
The 19gth of March, 1734, a commiſſion of bankrupt 
iſſued againſt Kankell, Mrs. Devereux died in 1735. 
 Kankell not having indorſed or aſſigned the faid note 
to Byas, the aſſignees applied to Mrs. Devereux's executor 
and received the 71. of him, on giving ſecurity to in 
demnify him. VVV 
Byas proved his whole debt of 92 “. 195. unde 
Kankell's commiſſion, but at the ſame time inſiſted or 
having the benefit of the note, and that the aſſignees ougtY 
nat to have received the 71 /. and that the fame having 


The — eheir Trub. 


lern ſo received by een to him he in 8 
ted to the money. 


i» be conſidered as truſtees for Byas with reſpect to the 
um of 77/4, which they received on account of the note 
pren by Mow BDreorrgzyand coderedihemyty pos 71 . 
w Byas, 

ae to her marriage was 15 
ited to a truſt eſtate, the uflignees of ine huſband are 
vt intitled to the property Without pany a rr 
won the wife. | 


y, quzere 
Grenbank: 3 Atk. 717. Moor v. Rycault. Pre. Ch. 22. 


As where it appeared that the petitioner Mary Coyſe= 
gone, formerly Mury Williams, in 1748, being at that 


1 time unmarried, purchaſed of Sir Eduard Imith an an- 
5 mity of 40 l. a year for the joint lives of herſelf, and the 
48 lad Sir Eckward Smith, who on the 6th of Jane, 1748, in 
th of conſideration of 200 J. paid by the petitioner, entered into 
being bond to ſaac Meur in the penal ſum of 400 l. conditioned 
8 : i fir the payment of an arinuity of 40 7. clear of all taxes and 
8 deductions whatſoever to the ſaid aac Wear, his execu- 
eme tors, adminiftrators, and aſſigns, for the joint lives of the 
ember, kd Sir Edward & mith and the ſaid Aary Williams. For 
on 2c. te better ſecuring the payment of the annuity, Sir 
Luward Smith on the ſaid '6th of June, 1748, executed 

nkrup: MY varrant of attorney to confeſs judgment on the bond, 
35. Although the bond and warrant of attorney appeared to 
id note ure been given in the name of Near, his name was uſed 
Kecutor truſt for the petitioner who had paid the 200 J. with 
to in- ber own money. In June, 1751, the petitioner married 
% Organ, who received with heras a marriage por- 
undet don, in money, goods, and furniture, to the amount of 
ted o o and upwards, over and above the benefit'of the 
S ought wovity, and got into his hands the faid bond and 


put of attorney ſong the: payment thereof, and 
: had 


Lord Hardwict faid, he was of opinion that nk .. 
ſgnees of KankelPs;eſtate, under the commiſſion, ougit 


— nt 


Parker v.Dykes, 
Davis's Bank- 
rupt Law, 281. 
But if the wife 
is dead at the 
time of apply- 
ing for the pro- 


whether they muſt male ſettlement in 285 of che Ar Herle v. 


Ex parte 
Coyſegame, 

22d gn 733» 
1 Atk. 192.5. C. 
Prior v. Hill. 
4. Bro. 139. 


WF | 
nl hs 
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. and upon his laſt examination, amongſt the papers and 


debts under the commiſſion without making any proviſion 
for the petitioner. Upon which ſhe preferred her peti- 


of the annuity might be preſerved and kept on foot for 
her ſole and ſeparate uſe, towards the ſupport and mainte- 
nance of herſelf and infant child, and that the bond and 
warrant of attorney might be delivered up to the faid Iſaac 
Mear, to the intent that he might receive the arrears due, 


Grey „Kentiſb. 
1 Atk. 280. 
1 Cox's P. W. 


$39 - 


game never made any ſettlement on, or proviſion for the 


ſole and ſeparate uſe and benefit. 


of Chancery directed that the ſaid moiety ſhould be lai 


| The Nature of their Crult. 
had received all arrears of the faid annuity up to Midjfons 
mer, 1752. In Tuly, 1752, Coyſegame became bankrupt, 


writings"relating to his own eſtate and effects,, he ddl. 
vered up the faid bond and warrant of attorney. Cy. 


petitioner. The aſſignees were proceeding, to ſell this 
annuity, and to apply the money towards payment of the 


tion, ſtating the foregoing facts, and prayed that the truſt 


and which might incur due, and apply 'and pay the fame 
to and for the ſole and ſeparate uſe of the petitioner, 
After hearing counſel for the aſſignees, Lord Hardwicke 
ordered the aſſignees to deliver the bond and warrant of 
attorney to Mr. Wear the truſtee for the petitioner, and 
that he ſhould receive the arrears of the annuity grown 
due ſince the iſſuing the commiſſion and the growing pay- 
ments thereof, and pay the ſame to the petitioner for her 


Again, Aaron Mood by his will having given the moi 
that he was intitled to of General Y/ood's eſtate, to Eli- 
zabeth Clarke, firſt for life, and then to Elizabeth Kent 
for life, and afterwards to be equally divided among ſuct 
of the children of Elizabeth Kentiſh as ſhould be living at 
her.deceaſe. It was afterwards by a decree of the cou 


out in Sout h- Sea annuities, and the intereſt thereof paid tt 
Elizabeth. Clarke for life, and after her death to Ela 
beth Kentiſh for life, and after her death to her chi 
dren.  Criſpe married one of the two children of Eli. 
beth Kentiſh, and aſſigned this legacy to one 85 ke 

5 7 | | in 


ne eee 


= 


* * 
8 1. * . 


TR 1 500. upon a contingency mentioned i the tee 
of alignment which recited the decree. _ | 


Crype afterwards became bankrupt, and ths cba 


derey upon which the wife was to take, not having baz. 


penedl at the ti re of the bankruptey, Parret waived his 


Mgument, 4 TY to come ii as à general creditor, 


al afigned the legacy to the aflignees under the 
tommi nor 0 > The died in the life-time of the mother, 
ud upon the death of the mother, Mrs. Criſpe Fe! 
plane her ſhare of- the South- Sed eee: transferted to 


her, 


Lord Chancellor.—A huſband cannot in in 0 1 2 
polidility of the wife, nor a poſſibility of his own, but 
this court will notwithſtanding ſupport ſuch-an affignment 
for a valuable conſideration, though I do not know any 
aſe where a perſon claiming under a particular aſſignee, 
has been obliged to make ſuch a proviſion as is prayed 
here, As to aſſignees under a commiſtion of bankrupcy, 
me the wife of a bankrupt, the court has interpoſed and 
dbliged the afſignees | to make a proviſion. What makes ' 
this caſe particular is, that there was a decree which or- 
ered the money to be paid to the uſher of the court, and 
tis alſo in another reſpect particular, that this was not 
an abſolute aſſignment but in the nature of a ſecurity only, 
nd is now come back into the hands of the aMignees of 
the buſband. * What then is the equity ariſing to the wife 
under the decree? Tt will neither let the huſband, if he 
remained ſui juris, or, if he becomes bankrupt, his 
Ignees touch the money unleſs they firſt make a pro- 
fllon for the wife, The particular affignee having taken 
"th notice of the equity of the wife, and the aſlignees 
under the commiſſion taking it ſubject to the ſame equity 
ith the particular affignee, I am of opinion it is her pro- 
erty, and therefore ſhall direct the raped: eee to 
le transferred to herr. 


S 


* 


do in the two cauſes of Witrall v. Mila and "Oe Worr ill v. 


. Pall which — to be heard in Lincviꝝ s Im Hall, 
December 


Marler, - 
Buſhnan v Pell, 
1 Cox's P. W. 
459 


1 of their Trutt. 
3 _ - gh 7 - : , . a 4 : 


der Ng December 16th, 1784. In the firſt cauſe, Sarah M pra, he 
e, Meral, by ber next friend, wee rent . 
Maſon, 1 Cox's John Maxlar and John Markett executors of Jams Pil 
4 deceaſed, he ſaid John Worrall and Foſeph Buſhnan aſſignees 
Wyndham. of the effects of John Worrall were defendants, and in the 
Pre. Ch. 412. croſs cauſe, Buſpnan was plaintiff, and James Pell the 


B v. Clarlce. 2 IAN | 
| ny younger, ſon and heir of James Pell the teſtator, Fobn Mar. 
138 lar, Jobn Market, John Worrall, and Sarab his wife, were 


Ves. jun.166. | 8: 7 | 
pe ents. ants. The caſe was this: James Pell be tft; 


yer was ſeries rho wasthe father of Sarah Ii oral by bond,dated rot d 


«gh 


b living at his death, to be equally divided between 


Sarah Worrall and James Pell the younger, Farah 
married the defendant John Worrall. in her father's liſe- 


offering to accept the 8,000 L and. praying that the ſame 
might be laid out and ſettled to. her ſeparate uſe, ans 
that ſome proviſion might be made thereour for ber cui. 
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The/Pature of them Kun 273 
of the real and perſonal eſtate of the teſtator James Pell Ch. vil. fa. 
and that he might be at liberty to make his election unde. 
the decree of the court. On the hearing, the account 
was directed, and all further conſiderations reſerved, By 
the report it appeared, that the ſixth part of the real and 

al eſtate amounted to much leſs than the legacy of 
9000 J. On hearing theſe cauſes for further direction be- 
fore Lord Thurlow, his Lordſhip directed that Fohn 
x Verrall ſhould make a propofal to the Maſter for a ſet- 
o lement on his wife, and the iſſue of the marriage; which | 
ih * done, and the propoſal approved by the Maſter, Boo v- Davis 
nh But Buſbnan. excepted to the report, for that the Maſter 28 Much 


A AM | = 


T% had not received any propoſal from him on the part of the L 3 
* ceditors, nor had given them any intereſt in the fund; and referred the re- 


ald an the argument of the exceptions. it was inſiſted on the daf an 

in part of the creditors, that the intereſt which Morrall had tended by the 

us WY kind, in richt of bis wife, paſſed under the inſol- yung me 

in rent act to Buſbnan the affignee, and that the Maſter by bis report 

im, ought therefore to have received propoſals from Buſhnan Oy — 

rah x well as Worrall, and that the rehearings and exceptions whole fund. 

ife- ſhould come on together. And now upon argument of 

* the caſe, his Lordihip was clearly of opinion that the 

rrall intereſt of Sarah Worrall was aſſignable. But in the. 

and text place, with reſpect to the equity of the wife as againſt 

uted de huſband's creditors, . his Lordſhip. thought the claim 

Pol de creditors muſt be confined to the intereſt taken 

e to Wider the bond, (ſince no benefit accrued under the will 

aim uti] aſter the aſſignment) and as to ſo much, that the 

arab gnces ought to make propoſals to the Maſter for 

„ and ailing ſome proviſion for the wife and children. His 

ſame larilhip added, that he had conſidered the ſeveral caſes 

„ Al hon tus ſubject, and did not find it any where decided, Puder. 5 

chili the huſband: make an actual aſſignment by contract Samyne. 

ice to valuable sonſideration, the aſſiguee ſhould be bound * ee 

ral nate any proviſion for the wife out of the property 

ad, in ned, but that a court of equity has much greater T. feld v. 
ulderation for an OO" actually made by contract — 


Vol. J. | | than 


Boſvill v. 
Brander. 


= W. 458. 


Parker v. 
Dykes. Davies, 
351. 


— e f his —— opinion was, that when the 


ſhould ſurvive her then to be paid to Worrall.— And t 


2 of hw 8 


(9 
equitable intereft of the wife was transferred to the credi. WM » 
tors of the huſband by mere operation of law, (as in the 90 
preſent caſe) he ſtood exactly in the place of the huſband, K 

and was ſubje& preciſely to the ſame equity; in reſpe& of 
the wife, In purſuance of this order, Bufhnan and Wer. ba 
rall laid propoſals before the Maſter, and it appearing that a 
the 8, ooo l. had been laid out in the purchaſe of 14,2850 | 
iqs. 6 d. 3 per cent. bank annuities,' of which ſum toy 
11,858 J. gs. was purcheſed with the amount of the one the 
fixth part of the real and perſonal eſtate of the teſtator. qu 
 Buſhnan propoſed that one moiety of the ſaid ſum of ibs 
11,8587. 9 . ſhould be ſettled on Sarab Worrall and her 0 
children in manner therein mentioned, and that the other 10 
moiety ſhould be paid to Buſpnan to be diſtributed amongſt the 
the creditors of Worrall. And Horrall propoſed that the dd 
moiety of the 11,858 J, 9s. together with the reſidue of A 
the 14,285 J. 145. 64, ſhould be ſettled on Sarah Wirrall hoo 
for life, to her ſeparate uſe, and after her death to be paid d 
to her ſurviving children equally, and if no children v 6: 


Maſter having approved thoſe propoſals, the cauſes were Tl 
ſet down for further directions, before the Maſter of t bbc 
Rolls, and his Honour directed the ſaid 3 l. fer cant. b wt þ 
annuities to be transferred accordingly. T} 
And where a man had deviſed „ (len 
mortgage to be ſold, and the ſurplus of the money to | pe 
paid to his daughter; the daughter married a man (arec, 
ſoon after became a bankrupt; and the commill elne 
aſſigned this intereſt of the wife. The buſband & Eder 
and the aſſignees brought this bill againſt the wiſe, a bet 
truſtees, to have the lands ſold, and the ſurplus of b. 
money paid to them. But the court would not aſſiſt i 


ſtripping the wife (who was wholly unprovided for) « 
Sit, but eee e + BS 


2, 
TN 


A goers (who tand 
xaly in the ſame ſituation) can get poſſeiion of the 
s property without the aid of equity, it ſeems 
doubtful, whether og court will, interfere to aſſiſt the 
wiſe. 


kankrupt, equity will ſupply a defect in the eee, 
inſt che aſſignees. 
Richard Wheeler being ſeiſed of a copyhold eſtate, bar= 
wned'g00 J. of the plaintiff in 1698, and ſurrendered into 
te hands of two cuſtomary tenants the copyhold eſtate in 
queſtion, to be preſented at any court after September. 
1699, defealible on paying the 400 J. and intereſt.. The 
nertgagor paid the intereſt for four years together; but 
ware was taken to get the ſurrender preſented, and in 
de mean time the mortgagor became a bankrupt, and 
dd inteſtate and inſolvent. oY 
After his death the ſurrender was tendered, but the 
unge refuſed to preſent it, becauſe by the cuſtom of the 
nor confirmed by act of parliaments all ſurrenders were 
be void ir not preſented in Malve months after they 
were made, 
The bill was brought againſt the aflignecs, and che heir 
bbc rclieved, and to ſupply the defect of the WIRE 
wt being preſented in time. 

The Lord Keeper having been attended with bs, pre» 
gent of Burgh and Francis where the court * ſup- 
jel the defect of livery againſt judgment creditors, de- 
(red, that though upon the hearing of the cs he 
Wed not to relieve the plaintiff, becauſe, through his 
ket of getting the ſurrender preſented, the creditors 
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de bankrupt; and the ſtatute of bankrupts provides, 
it goods remain in the hands of the bankrupt, that 
ey ſhall be liable to the creditors, and may be ſold as 
hrt of the bankrupt's eſtate, notwithſtanding any bill of 


court 


Pierce. 


Where a m mortgage is made or 2 leaſe as by. a 3 


Nett be poſſiply drawn in to give the greater credit to 


e! rel mas 0 hege eee 


Ch. VII. £ 2s; 


Milner v. ” 5 
Cee 44 

2 P. W. 639 · ' 
Adams Va ; 


P, W. 11. 4 
Willats v. . 
2 Atk. 67. 

ewſon v. 

oulſon. 
2 Atk. 420. 
Ruſſel v Ruſſel. 
I Brown, 269. 5 
Taylor v. 
Wheeler, 
2 Vern. 564d 
Mortgage by 
tenant in tail, 
with a covenant 
fur further 
aſſurance, is 
good againſt the 
afſigne's of the 
mortgazory 
although no 
recovery was 
ſuffered. 
Pye v. Daubugs 
3 Bro. 595. 
Edwards v. 
Appleby. 
2. Bro. 652, im 
notis. | 


— 


[ 


Buckley v. 


1 


Taylor. 
2 Term. Rep. 
600 


. 


| lands, Which the other creditors had not, but lent to the 


K 


* 0 
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court of equity to the prejudice of the plaintf, "NEON 
in the nature of a purchaſer by a defective conveyance, 
and had contracted and agreed for a ſecurity on thoſe 


bankrupt upon a general credit, and could therefore be b 
intitled to no more than what properly was the bank- d 
rupt's. And againſt the bankrupt himſelf the plaintiff 1 
had a plain equity, and he muſt have been decreed to have & 
ſupplied his defective conveyance. ar 
If there is a cuſtom in the country that half a year t 
rent ſhould become due on the' day the tenant enters upon fr 
the premiſes, the aſſignees are bound by it, notwithſtand. of 
ing the tenant had committed an act of bankruptcy be- a 
fore he took the premiſes, and made the agreement to 5 

| pay half a year's rent in advance. ; fel 
Thus in an action brought by the affignee of the bank: 
rupt againſt the defendant, to recover 157. for work and ne 
labour, goods ſold and delivered, money had and received wi 
Sec. The only circumſtances material to the queſtic a 
| were theſe: The bankrupt who had been in the cotto * 
trade, after the act of bankruptcy, on which the com * 
miſſion iſſued, &c. entered into an agreement with th Xt 
defendant, for renting of a ſhop in St. Helen's, at th he 
yearly rent of 30 J. by which it was Ripulated, that 22808 "* 
mund Buckley ſhould pay half a year's rent in advance den 
he entered on the 1ſt of May, 1787, and not long aft ſly 
a commiſſion of bankrupt iſſuing againſt him, under whic un 
the plaintiff was choſen his affignee, his goods were (ol wer 
upon the premiſſes on the 18th of October, 1787. 0 
me ſale the defendant bought goods to the amount of 46 tk 
out of which he retained the ſum of 15 J for half a er 
rent, to recover which this action was brought. T $000; 
defendant ſet up the agreement, and ſhewed a cuſtom | won 
this part of the country, that for cottages, ſhops, &c. MA 
half year's rent ſhould be due on the day the tenant et öl 
tered. This cauſe was tried at the Sittings after Fw 
Eaſter Term at Guildbal, when the jury found a fol & b 


be the defendant. A 3 . ho 3 ber ch. vii rs” 
cauſe why the verdict ſhould not be ſet aſide, and a new | * 
trial granted, . 

Buller, J. ſaid this wt hols To very » hn 
brought before the court, and the caſe has been very well 
iſcuſſed, with reſpect to the cuſtom of the country. I 
confels it was new to me. On the trial, it was proved 
o be a common cuſtom in many parts of the kingdom, 
2nd particularly in Norfolk, and I find on enquiry, that 
tis a common cuſtom, that the landlord may diſtrain the 
felt day. Then there ſeems to be no difference in point 
of law, between an agreement of this ſort, and the com- 
mon caſe of a letting for a year, In both caſes, the tenant 
to enjoy the premiſſes, and the landlord to receive the 
rent, there is quid pro que. In general the landlord can- 
rot diſtrain till the rent becomes due, but if the agree- 
nent be otherwiſe, I. ſee. no objection to it in point of 
ky, It is true, the bankrupt could nat have given a lien 
@ particular goods, becauſe after the bankruptcy he can- 
pot enter into any contract to bind his effects. But he 
may take a demiſe, and if he does, and agrees that the 
rat ſhall be payable on a particular day, the law gives 
de landlord a power of diſtraining on that day; "that 
wakes the diſtinction between a lien on the premiſſes 
ttemſelves, and a lien on perſonal goods, the latter can 
aly be made on the property in the goods, but in the 
mer it is a remedy, which the landlord has on what- 
tier goods are found on the premiſſes. | 

e ub. — The queſtion is, not whether the Wan 
linelf is liable to an action on this agreement, but whe- 
der the landlord has the remedy claimed in' rem on the 
$pods on theſe premiilies. It is admitted by the plaintiff's 
wunlel that if a year's rent were due, in reſpect of the 
Kcupation of the tenant, the landlord would have had a 
igt to diſtrain. Now whether that rent was due or not, 
kp:nds on the cuſtom of the county, and that is deciſive, 

K by that cuſtom half a year's rent became due the in- 
IS ſtant 
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D ake v. The 
Mayor of 
Exeter. 


3 Ch. Ca. 71 | 


Aſhbrooke v. 


Manley. 


- Comb. 70. 


Grey Vs Bendiſh. 
Caſes in Equity 
** . : 


* 


3 P. W. 144. 


Ex . 
ennet 2 Atk. 


$38. 1 E. C. A. 
28. 1. 2. Sewel 
v. Muſſon. $ 


1 Vern. 210. 


Heathcore v. 
Crookſhanks. 
2 Term. Rep. 


early as poſlible after the time given by the ſtatute, ſo 


aſſignees. 


neglect making a dividend, and keep the money in thei 


nat the. Whit began to et Wan 
lord's right of diſtreſs Wis well fond and if ſo, be is 
juſtified i in retaining this money, and the Tule Was di. 
wage. 

If a leſſor Copen with his leſſee arid tis airs 
renew his leaſe, and the leſſee becomes a bankrupt, equity 
will not compel] the leffor to renew in favour of the 


The ſtatute of limitations will run againſt the 
from the time of the original promiſe to the 5 

So where in an action brought againſt the defendant 
by an aſſignee, he pleaded the ſtatute of limitations: 

The court reſolved that the ſtarutes of bankrupts 
transfer the right to the aſſignee, but it is ng more than 
the old right which the bankrupt had before he had com- 
mitted any act of bankruptcy, and therefore the aſſignee 
muſt take it in the fame plight and condition as the bank- 
rupt himſelf had it. And that the ſtatute of limitations 
Was 4 bar. | 

| Where a creditor before bankruptcy agrees to take 
leſs than his debt, ſo that it be paid preciſely at the dy; 
and the debtor fails of payment, he cannot be relieved ; 
and if the debtor becomes bankrupt, the affignees will 
not be intitled to bind the creditor by his compoſition 
but he has a right to prove his whole debt. 


SST: IM 
ben liable to Inter eff. | 
Ir is the duty of the alfignees to make a dividend a 
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Ereditors to come in and prove their debts. And if th 


own hands, they will be liable to intereſt for it. 
Thus, Mod, an aletiouſe-keeper in Holborn, becamf 
A bankrupt in the year 17209, and a commiſſion bein 


1 * 5 Fitchet and Kirk 
werd 


TE EATERS OED =s = 


end 2 
te, fo 


if th 
n the 


ecam 
bein 
Kirk 

Were 


trade, they put one M adeloio into the houſe, and allowed 


Im to make uſe of the bankrupt's goods upon giving a 


bond for 100 J. the value ſet upon them by the appraiſer 
under the commiſſion. Wadehw was made a noni 


dnn till the year 1738, and then abſconded, 


Lord Hardwacke ſaid, where the effects of a Wr __ p 
:re ſo inconſiderable, that no one creditor may think it 
worth while to call upon the afſignees for a dividend, yet 
if they neglect to make a dividend i in proper time, and 


eee ee ee 3 
de brewer to the alehouſe. In order to continue the — 


ue making a private advantage to themſelves of the 


bankrupt's effects, he ſhould always charge ſuch aſſignees 
with intereſt. His Lordſhip ordered Kirke and the exe- 
cators of Fitchet to account in moieties for the value of 

de goods, according to the appraiſement, and to pay 
intereſt for them at the rate of 4 per cent. to be com- 
puted from a twelvemonth after the execution of the 
. 

And the ſame queſtion as to intereſt aroſe in a caſe 
tere a commiſſion iſſued in 1766, againſt Beale and 
ethers, co- partners; and Townſhend, Ruſſel, and another 
vere choſen aſſignees. Beale and his partners having 
ried on the negociation of accommodation bills to a 
rery large amount, with ſeveral perſons who were alſo 
tankrupts, the aſſignees of Beale deferred proceeding 
under the commiſſion, in order that the ſeveral holders of 
te bills might prove their debts and receive dividends 
nber the other commiſſions before they made any claim 
in the eſtate of Beale, &c.. In fact no dividend was ever 
nale. The clerk of the. commiſſion was dead, and all 
be papers loſt, Townſend had received conſiderable part 
a the bankrupt's effects. Ruſſel had alſo received * 
ſmall party but he died in 1773. . f | 

In 1782 the creditors rene wed the . nad 


{as bill was brought by the ereditors againſt. Town/bend 


n Ecxecutors of Raſal. 15 
14 


Treves v. * 
Townſhend. a 


In Canc. 


Nov. 17, 1783. 
Hilliard's Caſes 


1 Vez. Jun. 8 
S. P. And 


Hankey 


Garrat. 3 Brag 


n 


460. 


v. 


—•U— A 


Low | — 


cb. vir. £3. ral facts, and for an account of the , 


OS 8 them kee. „„ 
It appeared by Tronſtend's e that-he kept the 
money he received as aſſignee in common with his own 
at his banker's ; but he ſwore that he generally had there 
more than the amount of ſuch receipts, and the only 


queſtion in the caſe was, whether Townſhend and the exe. | 


 Eutors of Ruſſel ſhould be charged with intereſt for the 
| n kept in their reſpective hands? 

Lord Loughborough.—A\s to Ruſſel's executors, they 
cannot be looked upon in the light of affignees, and as 
executors, are not pequired to pay till called upon, and 
though the plaintiffs might charge Ruſſel*s. eſtate in 
reſpect of the money retained in his hands in his life. 
time, yet as the ſum is comparatively ſmall, it is ſcarcely 

an object. But with regard to Townſhend, I was ſur- 
priſed to hear it argued that the aſſignees were not to 
make a dividend, or to take an active part in ſettling the 


And as to the idea of diſcouraging honeſt men from 
taking upon [themſelves the office of aſſignees, no honeſt 
man can ever have any difficulty. The effect of giving 
into ſuch doctrine would be, that it would be canvaſled 
for, as an office, and no honeſt man would ever be ap- 
pointed. There is nothing ſo likely to make the bank- 
.- +7 ruptilaws reprobated or to bring about their annihilation, 


The affignees only excuſe is, that they could not make a 
dividend becauſe they were fo very negligent. They 
never called upon the clerk of the commiſſion, and he 1s 
now dead, and all the papers are loſt. And the expence 
of a ſuit is brought upon the eſtate by their negligence. 
Now what ground is there for not charging them witl 
4 intereſt? The money being mixed by Tounſbend with 


= I rains ————— 
wt 


his own, it is juſt as clear a profit has accrued, as if | 


had been ſpecifically placed out. Townſhend was em 


ploed in trade, and-kyew how to make the moſt of 


money 


bankrupt's affairs unleſs called upon by the creditors, | 


This is the groſſeſt caſe that imagination can make. 
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Ok the Removal of Aſſignees. An 
money. Money is part of a merchant's ſtock in trade, Ch. vil, Ga. 

A circulating capital on which profit ariſes. The ſumn 
in the banker's hands was fluctuating, and he muſt have | 

deen an unthrifty merchant it he did not make great pro- 

++ of the money by diſcounting notes, &c. Since 1768 


te ſum of 1,936 J. has been ſo employed by him. If 
he court ſhould ſuffer him to do this, when the very 


* 48 
J 


nature of the truſt repoſed in him, required that he ſhauld 4 
not keep it in his hands, when will there be a ſufficient 
iey round to charge him! ? Townſhend muſt therefore pay the 
| as intereſt at 5 per cent. and pay all the coſts of this ſuit, | 1 
and ind alſo all the ſubſequent coſts. ariſing. from the enquiry 4 
in in the Maſter's CO which has Toy e e * his — 7 | 
ife⸗ des, | | 
ely | 1 
a SE c Os IV. 
. 2 Of the Removal of Afi gnees 
the 
tors. Ir the agnees bene in the truſt repoſed in a 
rom they may be removed by petition to the Lord Chancellor 
neſt on the behalf of a creditor. So if an affignee himſelf | , 1 
ving becomes hankrupt, that will be a ſufficient ground for Ex parte | 
alled WY bis removal. Or if the eommillioners act improperly at > Vie in N 
aps de choice of aſſignees. When an aſſignee is removed | | 
ank- ke mult join with the old aſſignee and the commiſſioners ; 
tion. n making an affignment to the new aſſignee. And where Er parte 
nake. iu aſſignee is removed on account of his own bank- 8 
ake a uptey, Lord ZZardwicke was of opinion that he and his ee Rl 
They alences muſt jj join with the commiſſioners in executing — may 
he is u aſigntnent to the new aſſignees. | 3 
pence Ho ved aſlig nee for money had and e Sich v. Jameſon Peakes. N. P. 213. 
nce. 
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VIII. Effet? of the Afignment againſt a voluntury 


Conveyance, 
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1 which the Bankrupt is refuted Owner. p 
X.II. Prandulent Delivery A avoided by di 

le the Aſſignment. & 
XIII. Operation of the . lar th Pr. | 
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XIV. When the Commiſſimers cannot «fige E 
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13 Elie. e. 7. ſ. 2. It. 14. 
1 J. 1. e,. 15. f. 13. 14. 
21 J. 1. c. 19. f. 17, 12. 14. 

5 G. 2. 0 30. f. 42. | 


* iT - 1 
07 the Conveyance bY hs Bourupt's Feal aus. 


HE legiſlature, conſidering that the bankrupt has 
been guilty of a fraud, and that he is therefore-an 
proper perſon to be intruſted any more with the ma- 
gement of his own eſtate, appoints other perſons in the 
place of the bankrupt, to whom, for the ſafety of the cre- 
ditors, the commitfioners are to ef the bankrupt's 
clects. 

The conveyance, ufually ought inaccurately termed 
de aſſignment of the banktupt's real property is directed 
v be by deed, indented and enrolled in one of the courts 
record at Meſiminſter, which conveyance operates 
pon the eſtates of which the bankrupt is poſſeſſed, or to 
wich he is intitled at the time of executing the deed, 
but to convey future real eſtates which may come to him 
tween the time of iſſuing the commiſſion and the con- 
irmation of his certificate, there muſt be a new deed. 

The enrolment of the deed is directed by the ftatutes 
#13 Eliz. c. 7. and 21. Fac. f. c. 19; and is effentially 
FE for where a con. 


veyance 


8 


n 


. 
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! th 


Ch. vin. . 10 
Mod. 264 - 
10 
1 P. W. 261. 
Commiſſioners 
have no intere. - 
but only a 
ſaid by the C. J- 
Sir = Jones, 
196. | 
Ex parte . 
3 | 
1 Atk 2 
Bleek. 
118. 
1 Fw W. 1. 


* right to 
bring a real ace 
tion paſſes by 7 
the bargain and 3 
_ h v.38 
mith v. Copp - 

2 Term Rep, "4 7 
C. F. 444 1 
perry v. Bowes. 'Y 
1 Ventr. 360. 

Sir T. Jones, 

196, 


* 


DM Com, Dig. 


294 
Eb. vnk. f. 1. y 


— — 
me. 


Carthew. 178. 
7 Vin. Abr. 477. 
N. pl. Is 


7% 


21 J. 1. c. 19. 
. 12. 

The 13 Eliz. 

c. 7. ſ. 11. does 


vot limit the time, but nothing paſſes until enrolment. 


1 Com. Dig. 530. 
Lofft. 71. ; 


8 Newland v. 


1 P. W. 92. 
Hitchcox v. 
Sedgwick. 

2 Vern. 1 56. 
Orlebar v. Duke 
of Kent. 

iP. W. 737. . 
Sed quzre if 

no commiſſion 
had been ſued 


out, but a ſecret act of bankruptey committed. Collet v. De Golls. Forreſter, 69. 
„Billing, 111. 


Good. 89. * 


LY * 
1 


530. 


ald. in tail muſt, to bar the entail thereof, be enroled 


and remainders, and alſo any future or contingent intereſt 


prior mortgage, if the ſecond mortgage was made after a 


© bankrupt and dies, Billinghurft is of opinion, the bank. 


the ſtatutes; and alſo the bankrupt had power to ſel 


the commiſſion for and concerning the offender's lands, 


en We Oc. 1 n 1 the offender had been 


Ot the Baukrupt's real Efare. 
veyance of lands by commiſſioners of bankrupt was made 
to a creditor, who before enrolment of the deed, made 2 
leaſe to the defendants. and then the deed was enroled, it 
was held that the leſſee could not maintain an ejectment, 
becauſe the leaſe could . not have been before the enrol. 
ment. : 
Thee conveyance of 5 an — To of "which he bankrupt ; is 


n ſix months after the execution. 


The commiſſioners may ſell all lands and tenements 
which the bankrupt had at the time of his bankruptcy, ; in 
fee-tail for life or for years, rents, annuities, reverſions, 


in land, therefore a man having an eſtate, in right of his 
wife, ſettled to himſelf for life, with other intervening 
uſes, remainder to himſelf in fee, with power to change 
the uſes, afterwards becoming bankrupt z the remainder 
in fee was held to veſt in the aſlignees, and his power af 
revocation to be gone. 

So they may aſſign lands in fee when the bankrupt 
owes a debt by ſtatute, if the ſtatute is not ſued and exe- 
cuted before the bankruptcy.—And the aſſignment ſhall 
prevail, againſt a ſecond mortgagee who purchaſes the 


commiſſion ſued out, although the . had no 
notice of the commiſſion. 


If there be two joint tenants, and the one becomes 


rupt's part ſhall be fold, and that there ſhall be no fur- 
vivorſhip; bzcauſe the bankrupt's moiety is bound by 


the ſame in his life-time, and might depart with it. 
And by the 1 Fa. c. 15, the commiſſio ners after the 
bankrupt's death may proceed in execution, in and upon 


dane 
Iving 


- 


N 


bby 
tings which they cannot t do, if the ſarvivorſhip is vel ch. VIII. f 4. 
to take place. — 
If the bankrupt be ſciſed' in de of his wife, the com- ; * Dies 5 
oifioners may fell during the coverture, ji 
The aſſignees are intitled to the benefit of an equity of — v. 
redemptions but'2 not 1 a ee for the er 1 a > Verne oh 
Re | W 2 
If a b is made by a ber tenant in tail, 
without ſuffering a recovery, the aſſignees ſhall take al- 
vantage of this defect, and hold the land after the death Es 
ck the bankrupt clear of the mortgage. : iT 
As where Thomas Gundry being ſeiſed in fee tail of the Beck v. Welſh, 
nds in queſtion, made a mortgage thereof to Fel for WII. 256. 
tem of 500 years without having [ſuffered a recovery, 
ad afterwards became a bankrupt, and died before * 
bringing the ejectment. oy" 
The court held that the ſtatute 21 Jug I, 1. was. cond 
fr the benefit of creditors who had no ſpecific lien upon 
the lands of a bankrupt, and not for any particular cre- 


[EE SR Re. 


ditors who relied. upon the title he accepted. That tenant vel 
Kb n til, without ſuffering a recovery, could only affect i 
Fo the eſtate for his life, and he being dead, the mortgagee's Mo ies 
title is at an end, and this ſtatute never intended to put Bi I 

the wt 
the prior incumbrances on an eſtate. tail in a better caſe SIP 
5 ; tan they would otherwiſe have been if ce ſtatute had "42 
0 ever been made. ds 
„* 

But if the deed contains a Gent 15 W 1 Ever wa 15 

PE ace, the mortgagee will be entitled to retain his ſecurity 2 ai : 4 
W 8 the creditors under the commiſſion, . * prong ; 
s E C T. u. 5 n F150 e 71 

; 5 ini ©25 | O37 g 
Of ou e n de en ' 


inn 


corn eſtates of the bankrupt, are ads - Criſp v. Pratt. 
P gs tt 095i Seeley F. 


* 


22. 
AK. 


J 4 
* — 5 "4 
> 1 * 2 
1 -- 


n <4. but it has been dete: D 


proviſion as they may againſt the bankrupt. 


HS by the expreſs proviſion of the ſtatute, but if the com- 


Mane 


 approbation thereof, they ought to be expounded liberally, 


not admit the vendee, he may enter. 


been e be 


ined that copyholds are within the 
intent and purview of all of them; for beipg in the frſk 


ſtatute, and the others made in farcher confirmation and 


and ſhall be conftrued accordingly, to make as Mong 


The Lord is to be compounded with for the admiſſen, 


miſſioners ſell a copyhold, and the vendee tenders to the 
Lord a competent fine, which the Lord retuſes, and will 


Where the commiſlioners ſell the copyhold lands, the 
ee and fale binds the copyholder and bars his eſtate, 
and he is no copyholder after the bargain and ſale is en- 


rolled ; for the bargainee, by the ſtatute, is only barred 0 
to take the profits until admittance, which is for the U 
Lord's benefit in reſpect of the fine due to him, and b. 
when the bargainee is admitted by the Lord, the eſtate | l 
ſhall veſt in him, and have reference to the bargain and 1 
fale, and ſhall diveſt the claim of any intermediate eſtate. bd 
As if the bankrupt dies between the bargain and fale.and A 
the admittance of the bargaines, his wife (where the WW % 
cuſtom of the manor was, that the wife of a copyholder WM ® 
dying tenant, ſhould be endowed) Hall not bt endnuel i" 
And if the commiſſioners aſſign the bankrupt's copphold 1 
eſtates to the general aſſignees, they are to be conſidered ler 
| as vendees; for if not, the aflignee might continue it ke 
6 


ther fine' muſt be paid; however this inconvenience ma 


_ aſſignment of the bankrupt's e 
may convey to à purchaſer in the firſt inſtance; and 


poſſeſtion for years before he made a fale, and yet by ar 
expreſs proviſion in the act, he is reſtrained from recery 
ing the profits till he has compounded with the Lord 
and therefore the aſſignee muſt, upon his admittanc 
pay a fine to the Lord, and, upon fale of the eſtate, anc 


olds out of the deed of 


be avoided by excepting co 
ate, for the commiſſione 


oo mah * bankoupe 38 58s ge 


ie con for an ente, wits ah 6 $790 
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's E 0 F. . | . 0 Ny 
ee and Office, M18 9 wp. 
wok gf, AS os, 14, bankrupt, the . n 


dart may fel] the adverſe of the living; but if che ports © 

duch be void at the time gf the ſale, the vandee ſhall 9 

not preſent to the void turn, but the bankrupt 7 

becauſe the void turn gf a church is not valuable. by” 
The commiſſioners may {ell offices of inheritance and 1 Au. * | 

hr terms of years, hut where it is an office concerning 

be execution of juſtice (and therefore within 5 & b Faw. 

6.c.16.) it cannot be fold. As where one I illiam | 

lafeld in 1722, in conſideration of the ſum of 400 7” eee, 

ws by the Lord Mayor and court of Aldermen of Tae Ex parte Lyonss 

@ of London, admitted to the office of a Serjeant at Place of jow 

Mace, to hold, guamdiz fe bene gefſerit. The duty of 3 

kit olice is to execute the writs and proceſſes, directed 

v the ſheriffs of London, and he has no ſalary, but de- 

di on what he gets by the execution of ſuch proceſi. 

lufield became a bankrupt. The aſſignees petitioned 

ld Chancellor King to have his place {old for the he» 

wit of his creditors, but bis Lordſhip declared that the 


ps as it concerned the 


On che other ba, a place that does nat concern le 

gecution of juſtice, but only the police, mY be ſold. 

Edward Richardſon having purchaſed the office of Ex pare Burke 

F wder-marſhal of te Sitg af Ct came a bank=, 215. 
SD Ambler 73. S. C. 


Toe office. is. an d. got only a * Alam of Ex parte Joynes, 


"nile MF ee a A amber of the city, Er pam ones? 
but 2 Nov. 17 796. 


Joynes, one 


Ch. vir. 3. 


the ge tices - 


penſioners, be- 

came bankrupt, 
he wos ordered 

to reſign to the 
nominee of the 

allignees, 


| his men, diligently to attend the ftreets, and carry all 
ſuch vagrant perſons, as they ſhall find within the city 


lanes to be duly ſwept and paved, and that the rakers of 


to ride or go abroad in the night-time, twice in every 
| week at leaſt, to ſee the watches duly kept. | 


(and not wait to receive the — profits) and that 


Of W aud Ot 


but ed u fesdom bf the ſaid city every 3 weg 
and conſiderable perquiſites beſides. | 
At the time of Richardſon's admiſſion, it was a | 
in the appointment, that he ſhould have; hold, exerciſe, 
and enjoy the ſaid office, with'all fees thereunto belong. 
ing, ſo long as he ſhould well and 8 uſe and be. 
have himſelf therein. 

The buſineſs of the 3 marſhal is for himſelf and 


and liberties to Bridewell, ot 6therwiſe* to give puniſh- 
ment to them according to law. He. is likewiſe to ſee 
that the ſcavengers. in every ward cauſe the firects and 


the wards carry away the ſoil. It is alſo required of him 


"TDs principal queſtion ' was, whether the place of un- fel 
der · marſhal is an office that concerns the adminiſtration ns 
of juſtice, and whether by the ftat. of the 5 & 6 Eg. 6. wi 
c. 16. it is, or is not lawful to {ell ſuch an office, wh 

Lord Hardwicke held that an office for term of ve ! 
was within the acts concerning bankrupts, and that thi 2d; 
was clearly an office within the meaning of the 34 mal 
35 H. 8. c. 4. and 13 Elia. c. 7. And that it was an of form: 
fice for life, for an office quamdin ſe bene geſſerit had it" 
ways been held to be an office for life, and as they exprel aut 
it in the Scotch law, it is what 2 perſon holds ant per vita Ordir 
aut culpam. And he ordered the bankrupt to attend thi a thi 
Lord Mayor and Aldermen, and to ſurrender his office, and + 


that if they approved the nominee; that the money ariſing 
by ſale of the office be employed for the dan of 4h 


creditors, and paid to the affignees. 
His lordſhip added, that he thought clearly the aſh 


nees might in this caſe, by anticipation, fell the offic 


„5 9 


| ent ai te fat. of Ed. 6; ir it had 3 be ſhould Oh 
cin) have made the A EP as Lord King did in 
; caſe. 

ing Richardſon's caſe, 3 Hatrdwiche fi | 
oy noi ue: 221 ſbould become a nas 119772 ee 
he ſhould have no doubt, but that he ſhould have power Ja Kennedy 
to lay his hands upon his pay, for the benefit of his cre- held thi a 
au., Poe RO only an obiter dictum, and ſeems to offer half-" | 
have been over-ruled in the Houſe of Lords on an n appeal 6% "Is afſign= 
from Scotland; 7 ak Flare Oat 


ai. Berwicke v. Reade. Term. Rep. C. P. 627. Lauderdale v. 1 5 of Montroſe 
© ak. Stone v. Lidderdale, 2 Anſtr. Rep. 533» + Terms 


For upon a queſtion whether the certificate of a bank-= Cathcart v. 
rupt was not invalidated by his concealment of his ef. 4 — a 
eds; it was alledged againſt him, that he had concealed 9 26 Feb. 
ſome real eſtates, and alſo, that upon his laſt examination " i ol 
te was poſſeſſed of an office under the government which 
nelded him 1824 per annum, half-pay, and that there 
ns then due to him 48 J. of arrears of the ſaid half. pay, 
nich he had not diſcovered nor ſurrendered to the com- 
niſioners. 

The Lord 0 having conſidered the repreſentation 
ud anſwers thereto, his lordſhip made Auiſandum to the 
nidle lords, and ordered both parties to lodge their in- 
nations. And informations for both parties upon the 
mole cauſe having been prepared and lodged accordingly, 
ui the cauſe reported to the whole lords, by the Lord 
Ordinary, their lordſhips did repel: the Genre ROT 
n the Lord Chancellor's certificate. | 

From which interlocutor there-was an ap 

And the Houſe of Lords ordered and e that the 
FOO oh ſhould de e er 


x Com. bis. 2 


Soc, 38. 


- 
* 


illing. 148. 
Stone 125. 


Fearne 440. 


Perry v. Jones, 
1 Term. Rep. 


of Klo 


Tur Gnas may affign a reverſion i in ferain- 
der as well as lands in poſſeſſion, for a future intereſt, 28 


a term to commence in futuro, or lands deviſed 0 2 
n and he ſhall not waive e the deviſe. _ fg 


1 05 * 8 E C Ta. V. 
0 CONDITIONS. 


"Taz a ance before the time of the cr 
of a condition, may appoint under their hands and ſeals, 
ſuch perſon. as they ſhall think fit to perform the condi- 
tion, and after ſuch performance ſhall diſpoſe of ſuch 


lands or goods for the creditor's advantage, as wy as of 
js Saher of the en eſtate, pions 
SEC Ti VI. 
Of a POSSIBILITY. 


Om commiſſioners may alien a poſſibility 4 rig 
belonging to the bankrupt. 


C. P. 30. 3 Term, Rep. B. R. 88. Robinſon v. Taylor, 2 Bro. 539. 


Higden v. 


Williamſon, 
3 P. W. 132. 


But ſee 


Moth v. Frome. 
Ambler 394. 


As where 4. deviſes his lands to his daughter for life 

chen to truſtees to be ſold, and the money, to be civic 

amongſt ſuch of his daughter's children, as ſhould | 

living at the time of her death. The teſtator died, 2 
the daughter had iſſue (amongſt others) a ſon who, was 

trader, and, becoming bankrupt, the commiſſioners à 

ſigned over all the bankrupt's eſtate. The bankrupt g 

N en CO and then the mother died. 

8 


. io oe 


cn 


de "97 10 on 1 4 Fra 


the hk ſhare + writing; from the- * er e. 8 
ſon might, in his mother's life-time, have releaſed this 
contingent intereſt, So that * commiſſioners, by vir- 
te of 13 Elix. are iel gn it, and conſequently 


their aſſignees muſt wel - Hed And becauſe the 


ſatute 21 Jac. 1. declare „that the ſctatutes concerni 


bankrupts ſhall in all things be lar 


the ſtatutes for diſcharging bankrupts on certificates, 
never intended to intitle the bankrupt to any eſtate by 
virtue of any claim anterior to his bankruptcy, as the 


title in queſtion clearly was; and beſides, the word poſſi=  - 


jilty is in all the latter ſtatutes concerning bankrupts. 
However it muſt he ſuch a poſſibility as can be align 
ed or releaſed, and diſcloſed: upon the laſt examina 
Therefore where George Bell, brother of Mary Meth 
nd Margaret Wade, the plaintiffs, upon his marriage 
vith Ann Frome conveyed a freehold eftate, in Middleſex 
ind Berks, to himſelf for life; remainder to Arn for life 3 


and beneficially 
expounded for the relief of creditors; and alſo becauſe 


s 
bS 4 = a 
* 0 


Moth v. Frome: 
Ambler 394. ; 


remainder to children as they ſhould: appoint; and for : 
want of appointment, to the firſt and other ſons in tail 


male; remainder to daughters; reverſion in fee to him- 


kif, The huſband and wife died without making any 


ppointment, leaving two children, Ann and Thomas. | 


22d November, 1758, Margaret Wade became a bank- 


rupt, and in February, 1759, obtained her certificate; 
ad in June, 1760, both the children died; ſo that the 
mg became bei to e who nme 
sſiſter. 


And the queſtion was, Whether Morgarey's part ot 


be freehold eſtate ſhould not go to the aflignees as a poſ-' 


Wility, according to the words of 5 Ges. 2. which are 


rry ſtrong? The Maſter of the Rolls ſaid, This is not 
bar kind of poſſibility ;- there muſk be a perſena deſg notu. 
Haden v. Milliamſon, 3 P. Wms. 132, Which was che 
ee It muſt be a poſſibility that can he 

Es aſſigued 
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| Fryer v. Floos. Therefore in a cauſe where it e that Elizate 


Brown 160. 


* 
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| Purchaſe to the Bankrupt, His wits ce. 
67. affigned or releaſed, ſuch as the can abe wer. 


42 L 5 1 * - ov. 4 f 3 N > 
* 15 7 4 
tf? % 


ee a LE the ih upon a Darth to the Bair 
167 his ns c. | | | 
Tas Sede may fell al lands, tenements, and 
hereditaments, which the bankrupts ſhall have purchaſed 
for money, -&c. jointly with his wife, ehildren, or child, 
for his own uſe, or for ſuch uſe or e as he might. 
lawfully depart withal. 


Pearce being about to renew a leaſe of an eſtate, at the 
expence of a fine of 160 J. borrowed of Flad 80 J. (of 
which Flood himfelf borrowed 507.) and gave a promiſ- 
ſory note to repay the money, unleſs ſhe ſhould bequeath 
the eſtate to ſome or one of his children; the afterwards 
deviſed the eſtate to the defendant Flood's daughter; but | 
before the deceaſe of Mrs. Pearce, Flood had become 
a bankrupt. His aſſignees claimed the 801. or half of 

the eſtate, as being purchaſed by the bankrupt for the 

_ advancement of a child, under 1 Fac. 1. c. 15. and upon 
a hearing at the Rolls, obtained A decree, from which 
there was an appeal. 

Tord Chancellor. This is a hard caſe, 111 I ſhould 
be glad, but 1 do not ſee how, to take it out of the prin- 
ciple of the ſtatute, It is very clear, that one of the 
caſes to be remedied by the ſtatute, is that of a father 

ing an eſtate from a ſtranger, to be conveyed to his 


= © wt oa 


child. Then, if the caſe was fo varied as to make him 0 
he ne for a molety) far the child, that would 8 
go to che aſſignees. In the preſent caſe, the aunt would : 
not perhaps have given it to the child, hut for the agree- 85 
D eee If it was momey advanced Ku 


without 


/ ; 4 + 26 2 * "IM * "I 
FE 2111 . 
< 3 if vii * 
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vichout a lien, it might, * dangerous to give it to the. —— 
affignees 3 but as far as the money advanced is a lien, . — 


the father procured an intereſt which muſt go to the 

Agnes. And his Lordſhip, affirmed the decree. . ; 
But if a man, before he engages in tradez'purchaſes Cro. Car, 330. 
dude to himſelf, his wife, and his ſon, this is not within | 

the ſtat. 21 Face I. being purchaſed: before he was a 
ralclman, and before he became a EP for the ſtatute 1 $68 


1 18 weite Ne. 8 5 


ing and ſelling, and by ne. had paſſed "my their lands 
to friends in truſt, - 5 

Thus Ralph Briſco ee lands to him and s Criſp. v. Patt. 
ant his wife, and to Ralph Briſca their ſon, and his Cro. Car, 34. 
ters, And two years after he became an inn-keeper, 325 
and received all the (oa f the -_ until he became a r et 
hankrupt, | 


- Upon a 1 whales it be in 0 power of the 

ro qamiſioners to ſell the land, three judges againſt one 

nk tld, that here many years before, when he was a clear 

5 nan, he procured this land to be ſettled upon his ſon (no „ 
. fraud or purpoſe of being a bankrupt being found), 3 3. 
if of would therefore be a miſchievous caſe, and full of incon- n 
8 rence, if it ſhould be within the ſtatute; for none | 

ton night know with whom to deal by way of marriage or 

ich erwiſe, when he is not a tradeſman, and ſettles land 


on his wife and children bona fide, and without cauſe 

being ſuſpected to be a bankrupt, and afterwards be- 

ang wnes a tradeſman, and then, a bankrupt, if * 9 
ould overthrow a conveyance duly ſettled, 


the 
ag And the principle of the deciſion in this caſe is. ex- 
to his wed in a later authority, W Wt 
-e him One purchaſed a copyhold,. and took. a ſurrender of it Lilly v. Osborn. 
N bthe uſe of himſelf for life, remainder to the uſe of his 3 P-W-298. 


would d for life, remainder to the-uſe of truſtees for twenty- ; 
Tran 
e ke heli e. 55 


— At the gi of the purchaſe,” Wb Was no 


within the words, being a proviſion for a child, and 


and Pratt, and conſidering the party was not ſo much as 


8 Rolls was clear, that che ee was 18 vg to the 
. | 


in conſideration of marriage to the uſe of himſelf and his 
wife, may be aſſigned by the commiffioners, though the 
wife is not natned by the ſtatute, for the is within. the 
intent and meaning of it. Sed qu. 


& of feigned covenous and fraudulent teſtaments, gifts 
<« grants, alienations, conveyances, bonds, ſuits, -judg 


« their juſt and lawful action, ſuits,” debts, Ge. cet 


« bargain and conveyance of lands, c. which a 
et made for any intent or purpoſe before declared ar ex 


trader, nor owed : any debts; but afterwards he engaged 
in trade, contracted debts, and nt — years ak 


became a bankrupt. - Z 
A queſtion was raiſed, whethes this was von the 


clauſe. in ſtat. 1 Fac. 1. c. 15. / 5. 
The Maſter of the Rolls at firſt inclined, it this was 


merely voluntary, without any conſideration, as againſt 
creditors; but afterwards, upon citing the caſe of Crip 


a trader when he made the ſettlement, the Maſter of the 


$3.02 vm. 


2 ie vet F the Afgrmen ogaing a alu open 
ane conveyed by a bankrupt ide hits bankruptcy 


The ſtatute 13 Elix. © For avoiding and aboliſtin 


d ments, and executions, as well of lands and tenement 
« as of goods and chattels, which feoffments, c. has 
« heen and are deviſed, ei to the end, ne 
6 to delay, hinder or defraud ereditors and others 0 


12 3.53% E- _E 2 3 s © rb = = 8 :. . ²˙o: . 


} 


«that all and every feoffment, gift, grant, \ alionatio 


cc preſſed, ſhall be deemed and taken to be 'elearly an 
1 utterly void, fruſtrate, and of none _ 9 
Pol 


Upon this Aae na an no an ee of the « 
intent of the conveyance in the, enacting clauſe, but by 
"ference. only to the preamble, * The intent before de- 
« clared and exprefied.”” 80 that unleſs the conveyance 

5 made for that purpoſe, it will not be void. Where a 
man has died indebted, who in his life-time made a vo- 
uatary ſettlement, upon application to the coutt of Chan- 
ceny, to make it ſubject to his debts as real aſſets, the 
court have always denied it, unleſs it appears he was in 
&bted at the time the conyeyance was executed But 
won the ſtatute 27 Elix. c. 4. which relates to purchaſers, 
| ere indeed a ſettlement is clearly void, if voluntary, that 
is not for a valuable conſideration, and the ſubſequent 
purchaſers ſhall prevail to ſet aſide ſuch ſettlement. So 
under the ſtatute 1 Fac. c. 15. / 5. a voluntary convey- 
ance of the bankrupt's eſtate, or perſonal effects, falls 
ireMy within it, and the deed being expreſſed to be made 
fr the conſideration of five ſhillings, and other valuable 
conſiderations, does not oblige the court to hold it at all 


events, to be for a valuable conſideration, [but at moſt | 


only admits the eyes n tin aun were w_ valu- 
ale conſiderations. — © 

In a caſe before the court of Chung it ade the 
nkintiffs were aſſignees under a commiſſion of bankrupt 
zunſt the father of the defendant, who, in 1739, con- 
reed all his ſhop goods, &c. by bill of ſale to the de- 
fendant his ſon; and in 1740 became bankrupt. In the 
fear 1718, he, after marriage, conveyed to truſtees his 
rel eſtate in conſideration of five ſhillings, and other 


1 Alk. 11 


If one make a 
voluntary con- 
veyance upon 
conſideration of 
uatural affec- 

- tion, and js not 
at the time in- 
debted unto 


"any, nor be in 


treaty with any 
for the ſale of . 
the lands, fuch 
conveyance hate 
no badge of 
fraud but —* 
wiſe it is if he be 
indebted or in 
treaty for the 
ſale of the lands, 


Style 446. 


luble conſiderations; in truſt for himſelf for life, to his 


viſe for life, then to his eldeſt ſon if he ſurvived his father 
ud mother, and ſo to the next ſon, Cc. 

Lord Hardwicks (iid; as to the firſt part of the . 
here was not a foundation to ſet aſide the aſſignment of 
he houſehold ' goods as fraudulent, becauſe it was made 
aan; ans the N and Ne! 

6 "MS 5 


a $844 


tion 


Len, . 


by 


FT 


52% « 
. — 
- — 


. 
1 4" 


ste ker. ' 11. ante 5 


Miles 9 
Williams.” 


Boſvil Vo Ws 5 
Brander. 
1 P. W. 
Saddington Ve 
Robitfon v. 
Taylor, 2 Bro, 
589. 

1 Bro. 44. 
Vandenanker v. 
Deſbrough. 

2 Vern. 96. 
 Hearle v. 
|  Greenbank. 

| -23 Atk. 69 5+ 28 


Bennet v. 
Davi ” 
2 P. W. 316. 


2 to the aſſignees under the er yn 


geen e Nene fe 
. 1 3 r 


155 due to the wife of a bankrupt, and ſo it is of a martgage 
IF. W. 249. 

. veſted i in the aſſignees, though the legal eſtate of the 
469 inheritance 0. the lands in, Mortgage continued in the 
. wife. 1. 02 


the wife and to be ſettled, fo that aſter the death of the 
wife, it might come to her children, and in the mezn 
time to be paid to ſuch perſon as ought to receive the 


liable to the creditors, of the huſband, .. 


| to his daughter for her ſeparate uſe, excluſive of her huſ 
# band, to hold the ſame to her and her heirs, and that her 
huſpand ſhould not be tenant by the curteſy, nor hare 

_ theſe] lands for his life, in caſe he ſurvived bis wife, but 
that they ſhould, upon his wife's death, go to her beits. 
Soon alter the teſtatot died, amd Bennet the buſband 
pegame a bankrupt. The commiſſioners aſſigned the 
Lands deyiſed, upon which the wiſe brought her bill 


e there was: no, difference Er ig ruſt 


t ot ahn Etkatt of che chi 


Seng An proved, and alt followed by 
e ö F SAS ic, 
\. And.ex to the ſecond, the.truſtoes;under the dent nuf 


thi the dhe, . SES þ 9 


"Ba If the PEEL or — te Wi 


ty at 1h * 


Tus commiſſioners may align a debt or hae in Ac 


: to her dum fola, for the right to the debt is plainly 


But where 8s jo of; a wiſe . an eſtate — f 
ſum of money in truſt, to be laid out for the, benefit of 


profits. The commiſſioners cannot aſſign i it for it is not 


80 Where 1 made his will, and Jeviſed 't clit 


againſt the afſignees, in order to compel. them to aſſign 
over the eſtate to her ſepatate ule, The Maſter of the 
Rolls. held i it to be; clear, that it was a truſt in the buſ 


27 DINE 
der 


dy Ar e for che | 1 

x 1 1 5 | wort »0 1 Lag? "hb as; 400 wo f 

Ni If the wife 1. entided e u y Uschi 
has not reduced into poſſeſſion during his life; a queſtion 


ls 

: has been raiſed, ee _ e the Seen 
nment. | 

mh queſtion 9 on the wil of Robert Smith, wks. 

« the 22d of February, 1787, bequeathed: as follows: 

(viz.) I give and bequeath unto George Stringer, 25000 J. 

$/uth ea ſtock, in truſt, that he ſhall from time to time 


ion 1 the intereſt, dividends and proceeds of the ſame, as 
age WW the Game ſhall become due and payable unto my nephew 
inly James Sadler, to and for his own uſe, for his life ; and 
the fon and after his deceaſe, I give and deviſe the ſaid 


20001, South Sea ſtock, with the intereſt, dividends and 
proceeds thereof, in truſt to and for the benefit of Urſula, 
Mary, Elizabeth and James Sadler, children of my faid 


phe, equally between them, ſhare and ſhare alike, and 


* the v be transferred to them after the death of my faid 
nez WY bew, when they ſhall attain their reſpective ages of 
en years or days of marriage, and if any or either of 


dem die before his or her ſhare ſhall become payable as 
threlaid, then the ſhare of him or her ſo dying ſhall go 
ud be transferred to and amongſt the ſurvivors and 
kirvivor of them, ſhire" and ſhare alike, payable as afore- 


„ cunt | 


Gayer v. 

Wilkinſon, 

cited 1 Bro. $0, 

So Ewbank v. 

Yates. In en 
th May 1 
I 

wife in court, ay 


| the lap age 


huſband who... 


* * 
28 N * 
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t her WW ful. Nobert died without revoking his will, which wass 
dae ed, Urſula and James Sadler died infants in the life< | 

„ bu ne of the teſtator, Mary and Elizabelh 'attained 27, 

i. bh married Richard Athy, and having farvivea 

band Mr: huſband, died inteſtate in the life-time of ber father 

d che fares Sadler, leaving the defendant ohn Aftiry, tlie in- 
r bill, her only child. The deferdant Mary; che other 
aſign{Wghter, married Andrew Pierſon, who in the life-time 

of the James Sadler the father, became à banktupt, and 

: bu iffe were choſen aſſignees, and on the 1th ef 


8 1768, had an affignment made to them of the 
be att kakrupe' eſtate, On the 128 of September,” 1768, 


7 | James 


=- 


8 
Frans v. . 
J Cowp. 569. 


* ; Deviſme. 


Douglas 223. 


| 
\ Aſhley v. Kell, 2 Str. 207. dien. ones, 215. Setcole v. Healy. 6 Bro. 320 . * lm 
. ſum of money das Brake 


* bill. 


Pierſm alſo died; + 29% — being dead; 
che alefendant, Thomas Jlliltinſon, was made his adm. 
niſtrator to ſubſtantiate the procsed ing. 
The principal rr 


aſſignees of Andrew Pierſon the bankrupt were intitled to 
an and what part: of the ſaid ſtock. They inſiſted tha 


© the ſtatutes of bankrupt veſted the huſband's rigut in the 
aſſignees, as effectually as if it had been reduced into 
paſſeſſion. -But the-Lood deere 


pel 
E 1 * UP 5 7 4 11 a 


07 the deem . Penal Proper. 


ts aflignment of the perſonal property of. the bank 
- rupt, is made to the perſons choſen aflignees, who or 
their part enter into covenants with the commiſſions 
to perform the truſt they undertake, Which coven: 
ought to be made jointly and ſevexally for the fafety a 
each reſpedtive aflignee. The effects when, 
uſually. ſold by public auction. 
1 The commiſſioners may aflgn all m money, 12 chat 
tels, merchandizes, wares and debts,due to the bankrup 
from any perſon, and in What manner ſoever, and 8... 
alignment veſts the property as well preſent as future 1 
the deg, and the bankrupt hall not 11 . ec 
Fr or diſcharge the Jamey; nor ſhall it be attache 
HOES t of the bankrupt's. . 
pon petition © Mo n * * 
r ae Rs 1 oll. 
But af the eee eee ſucker a b urn 
remain in poſſeſſion af his ſtock, and carry on trade, 
vrhichihe acquires property and contracts debts, an eq 
table caſe may be 8 ſubiequent creditors, 
claim a pftiority of out of the new acquir 
property 10 ud 2037 e e eee 
2 


i 


. veal e was taken gut ee 
zinſt one Kitcat, who was a haberdaſher in Briftal>in — — 
Hoy. In the July following the defendant Gitley, who Gitley. 

wis one of the aſſignees, together with two other per- Ambler 63% 


ons, and the bankrupt himſelf, agreed with the other 
d to WY zfonce, to buy the ſtock in trade for 1,030 l. payable by 
that atalments; 4004 of which was to be paid by the bank 
the BAM apt himſelf, and the remaining 6304. by the other, for 
into „lich they gave notes of hand to the aſſignees; and two 


perſons joined with the bankrupt in the note for 400. 

id took his bond to them as a counter ſecurity. The 

ankrupt was put into poſſeſſion of the whole of the ef- 

ks, and continued to carry on the trade for four years, 

githout interruption or demand either by the aſſignees or 

editors, in which he made conſiderable profit, and then 

& inteſtate, without having obtained, his certificate, and e 
nlebted to ſeveral perſons e to ET out the Mtn 2 
cmmiſſion, + "Haq nf 
The defendant G:tley took out eddie and wy -, _= 
(fed his effects, and being removed from being aſſignee - 
tnzccount of his being adminiſtrator, after the death of 

he bankrupt the commiſſioners made a new alignment 


cat tis effects to the plaintiff, who brought the bill for an 
ru: count, and to have the effects ee under the LS 
mio. 1 580 


Lord Camden Chancellor ſaid, The 4506 dei 25 
tween the two ſets, of creditors. There are two queſ- 
Nen made in this cauſes ift, Whether the aſſignment 
a the death of the bankrupt is good? 2d, Whether 
5 22 under the commiſſion have not loſt their 
Focity. Of the firſt I have no doubt. In Tudway rw. 


ure it was taken for granted tliat ſuch an aſſignment 

$ good. I am inclined to think there was no need of 
n equff bond aſſignment; ; all the perſonal eſtate which the 
tors, I rupt acquired afterwards: paſſed by the firſt aſſign» 


Kit, As to the ſecond. point, whether, under the cit- 
wallances of the caſe, the —— creditors ſhall 


loſs 


3 166 thely priority 2 This. is the caſe of 2 man who has 


All his creditors to diſcharge him, would have ben i 
1 58 ficient, and equal. to a certificate; 5 the queſtion therefore 
is, whether the whole of this tranſaction is not equal u 
ſuch an agreement. The aſſignees meant he ſhould be 


Scers v. Hind. 
Ves. jun. 294. 


". under ſuch behaviour ſuffered to trade for four yea 


6 vered over to him, and that he was trading with 2 multi 


ering a ſecond mortgage without giving notice of bi 
ſecurity. Therefore I think the creditors under the com 


to the afſignees. 


£13338 05 knee bf et ia rot . 


demeaned himſelf to the ſatisfaction of his creditors, and 


without interruption or claim. I believe it was the in. 
tent of the creditors. that he ſhould trade for his om 
benefit. It is admitted, that an agreement in writing by 


a reſtored perſun. They knew he was to go on in hi 
trade, they took his note, and ſaw. him give a counter 
ſecurity; and though the reſt of the creditors were not 
called together and aſſented, yet they kney that the bank 
Tupt, continued to trade, and that the. effects were deli 


tude of perſons; and in order to do that, it was neceſſar 
he ſhould take as well as give credit. This is a dec 
ration to all mankind that he had ſufficient capacity, 
falls within the principle, that if a man having a liet 
ſtands by and lets another make a new ſecurity, he ſh; 
be poſtponed; . the common caſe of a firſt nartgagee fu | 


miſſion ought to loſe their priority. Though this is th 
juſtice of the caſe as between the two. ſets of creditor 
yet the W e s effects ſhall not be abſolutely 6 
charged. It admits of a different conſideration with re 
act 65 to the bankrupt himſelf; the creditors did not me: 
to diſcharge him, but only to wait for their debts. H 
Lordſhip therefore decreed the ſubſequent creditors tot 
preferred to the conimiſſion creditors, out of the effec 
poſſeſſed by the adminiſtrator, * the ure to be p 


It has been 5 * hs. ieee m 
N to the bankrupt, ich there 1s 
pron! 


4 
a ” * 


Atignment of ' Perſonal Proper tus 


iſo that the leſſee, his executors or adminiſtrators, Ch. vit. 15 10. 
out leffor's: s conſent i in writing, ry | 

gal not aſſign with the 1 TIS + arts 18% Gorcing.F--../ 

Wane. 1 E. C. A. 100. Pbilpot v. Hoare, Ambl, 440. 2 Att. 2 . See as to exe 


aum Cruſoe v. Bagby. 3 WH. 237. Roe v. Hatriſon, 2 Term 425. 
But they cannot align an annuity given by will to a 
ner and made payable to him oily; and by the teftator 
ed not to be affignable. *' | 


. nan Bedford by his will duly executed gave, deviſed Dommet e. 
fore Mod bequeathed to his niece Anne Ireland one annuity of a 5 Vo. Jn 
TT” to be paid her by two equal half yearly payments 1 


laring ber natural life, the firſt payment to be made in 6 Term Rep. 


WF: nonths after his deceaſe, under this {tri direction, 
unter it this annuity ſhould not be ſubje& to the debts or 
e no: mtroul of her preſent or any future huſband, and that 
te ame from time to time ſhould be paid to herſelf only, 
ad that a receipt under her own hand and no other ſhall 
vr fuſicient diſcharge for the payment thereof, his in- 
nt being that the ſaid annuity or any part thereof ſhould 


dec ton any account be alienated for the whole term of 

. x life, or for any part of the ſaid term, and if the „ 

a lik wuld be ſo alienated, the ſaid annuity ſhould immediately. 

e ſhal_ pon ceaſe and determine. And he gave to his. 

ee (uric Bedford Woodbam one annuity of 307, during 

of i i, payable in like manner as the above annuities, 
come the fame direction of being paid into his own hands 

15 ußz and on his own receipt, and under the fame reſtric- — 
ditc n againſt alienating the ſame or any part thereof, - _. 
ly ai The devifor charged his real and freehold eſtates with 

ith payment of theſe annuities, and then deviſed his ſaid 

00s to his nephew, the defendant John Bedford and 

3. HOWS hcics, ſubject to the annuities which were mms. OS 
's tol by his late brother John Bedford charged upon them. 1 
e Leriſor died in 1780, leaving his N N the &. 


at John Bedford his heir at law. = 


Von a caſe ſent from the court of Fe LS, the 
ers mai don was, whether by the bankruptcy of Bedford. 

m the annuitant, and the bargain and fale to the, 
kong . 


eh. vm d 10. 


Brandon v. 
Pate. 2 T, Rep. 
C. P. 308. 


306 8. 3. c. 90. 


1. 2. 


1 Com. Dig. 
53 2. 


Toulſon v. 
Grout. 
2 Vern. 432. 


Tudway v. 
Bourne. 
A Burr. 718, 


Good. 114. 


ceaſed and determined. The judges were (after arpy- 
ment) of opinion, that by the bankruptey of Bei 
. Woodham, and the indenture of bargain and ſale; the an. 


another's name to the bankrupt's uſe. 
Had the bankrupt entered into an obligation for the money 
to . L. in truſt for the bankrupt. A commiſſion © 
banxkrupt iſſued, and this debt was aſſigned to à creditor, 
. obligee died, and his executor releaſed the debt. 
ditor by the ſtatute 21 Fac. the bond being to the uſe of 


TO, for the bond was in truſt for him. 


bankrupt.” And it is not like the relation 2 2 
and ſale, or the ſurrender of a copyhold. 


n Jreland; and the courts in Ireland will take notice 


JO... [the tp es 30. in „ 


nuity of 307, in queſtion ceaſed and determined. 
The commiſſioners may aſſign an voligaticn ke in 


As where one became indebted to a adds mY 


The creditor brought debt, and the action was held to 
'He ; for the intereſt of the' debt is transferred to the cre 


the bankrupt; and therefore the executors: releaſe is nd 


They may alſo aſſign a right of action, and therefor, 
the aſſignees of a bankrupt may bring an action for mo 
loſt by the bankrupt at play, before his bankruptey. 

Bankrupt entitled to ſtock in the funds, and refuſing i 
transfer it, the Lord LINE en erg ma 
order it to be transferred. 

The commiſſioners may ſell an heriot, relic Cc. d 
to the bankrupt, and a legacy given to the ene 
fore his bankruptcy. So where the certificate has bt 
ſigned by the creditors and commiſſioners, a legacy! 
to the bankrupt before the certificate allowed by t 
Chancellor may be aſſigned. Many years may interve 
between the figning and the allowance of the certifica 
and large effects may, in the mean time, come to !! 


The commiſſioners here, may ſell the ee 700 


1 as to wee eee ent } prof 
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Thus where. has, a ning in Londen, was in- 
lebted to Cottingbam, a merchant in Dublin, in 8621. 46. 
14 and the Houghtons were indebted to Grattan in 6001, 
On the 27th of October, 1763, Cattingham made-aniaffi- 
it of his debt, and commenced an action in the Thol- 
el Court of Dublin againſt | Grattan, and on the 31ſt of 
tat month attached the monies due to him from the 
Hugbtons in their hands. On the 21ſt of Nowember: 
julgment was. ſigned by default; and on the ꝗth of 
January, 1764, the Houghtons were taken in execution 
«na Ca, $a. who, in order to procure their diſcharge, 
wid Gottingham 6001. the money due from Beads; and 
1% M 

Ou the 28th of Omcber, 1763, 8. e of "Hey 
pt iſſued againſt Grattan, in England, who on that 


Neale and 
another v. 
Cottingham. 

In chancery in 
Ireland, 16th 
November 1264. 
cited Term. Re 

C. P + I. 32. 


ws declared a bankrupt. On the 10th of Noemter, | 


1763, his effects were aſſigned to the plaintiffs the aſ- 
bgnees, On the 16th of November, 1764, they filed a 
lil in the court of Chancery in Ireland, againſt Citting= 
ln and the Zoughtons, praying that an account might 
e taken of all ſuch ſums of money as had been received 
ly Cattingham from the Hang btant, for any debt due by 


tem to Grattan before his bankruptcy, and that intereſt 
vight be computed thereon from the times when he re- 


ſired the ſame reſpectively; and that he might be de- 


ted to pay what ſhould be found due to the aſſignees. 
As this was the firſt cauſe of this kind ever decided i in 


and, the Lord Chancellor called in the aſſiſtance of 


bend of the judges, and after great conſideration, with 


& aprobation. of the judges whom he conſulted, pro- 

a of the plaintiffs, and ordered 

Ap pay them, the nen be had received 
8 S. . ln Nr ail 

el foreign countries do not admit, our bankrupt 


n to be n n *. $0 
* 
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place where the property i is; 7 wand — 


take place between the affignee and the bankrupt, but do 
 6bſerved had been ſettled in many caſes, and particular 
in Miſſn's bankruptcy, where the affignees under the| 

. commiſſion attempted to ſtop the proceedings of particular 

_  ereditors in Scotland, from getting advantage of the gene- 
_ ra] creditors under the commiſſion; but Lord"Hardwick 
would not interfere, ſaying, that the creditors had aright 
to affect the eſtate in Scotland, notwithſtanding the com- 


it from it, till the other crevitors were "Ode even with 


che iffand of St. Chrilophers, after the bankruptcy, a ſun 


round by faying, he is only accoufitable to the bankrupt 
Io I Stub) permit los of bag 


cockpit, faid, that the ſtatutes of bank pts do not ex. 
tend to the colonies, or any of the King's doniinions out of 
England; but the affignments under ſuch commifions are 
in the courts abroad confidered 'as voluntary, aud as duch 


not affect the rights of any other creditors. wax drog 


miſfion in England; but if after that, they ſhould offer to 
come in under the commiſfion, they ſhould have no bene- 


them. 

And this is further illuſtrated by ks caſe of Le Ohe 
valler v. Lynch, where a creditor of Dormer's, to whont 
he was indebted before he became a bankrupt, attached in 


r -onzo2% cc 


of money owing by Lynch to Dormer. Afterwards Ly 
coming to England, the plaintiff brought an ation ogaink 
him, to recover the debt owing by him to the bankrupt 
and Lynch applied to the court for a rule to ſhew cauſs 
why the trial ſhould not be put off, till he ſhould be able 
to procure from St. Chriftophers evidence of the debt har 
ing been attached in his hands, in the manner juſt ſtated 
Lord Mansfield ſaid, if a bankrupt has money owing 
to him out of England, as in St. Chriftophers, Gibralt 
&c. the afignment under the bankrupt laws fo e 
the right to the money in the aſſignees, that the de 
ſhall de anſwerable to them, and ſhall not tum d 


out of began arched nl by — proce 
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— ws Michael Solomons and Hugh Wo . 
qrtunp in Lend. e as 4 1759: the «Derm Rap: | 


— they, dene le- | 
dared bankrupts,- and curators or aſſignees appointed 
tieir eſtates and effects. On the acth of December, 
1159, Reli, ho Wag a creditor, of the, bankrupts t ee 
mont of near 3. 000 J. made an affidayit of his debt in or] oth 
the mayor's court of London, and attached their monies * E 
ade hands of Michael Solomons, who was their debtor to „ 
be mount of 10 On the 18th of, March, 1760, | _ 
ws thereupon a 5 iſſued againſt Michadl Ns Rb | 
hbnons, who, was taken in execution; but being 3 1 
Þ pay the 1,200 J. F in a month, 1 1 
D | | 5 36 
A few days after. wy EO SANG 
K attor from the curators to act for them in England, 
fled a bi ting himſelf and che curators plaintiffs, — 
— that the defendant, Afichael Solomons, might acc. 
with them for, the effects of the bankrupts whith — . © Þ 
ands and might pay and Gre the, fame 
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; | ens ſame as thoſe mentioned in the preceding eaſe) on 


eſtate and effects. At the time when che Deneufoills 


| roftyained-From —— — — oo \ 
Michael Solnmems then filed à bill by way of inter 
pleader, prajing # injunction, and that he-maight be 1. 
Hherty to bring the r, 200 l. into court. This money was 
accordingly paid into the bank in the name of the de- 
Fountant general, purſuant to an order of the court. 
The decree directed, inter alia, u That! the # 

| « -purcbaſed with the money paid into the bank ſhould be 
EC. transferred to Hruel Solomons, for the benefit of the 
e ereditors of Mie bankrupt; and that Roſs ſhould deliver 


Aguid the” — . e. at pray (bu 


the goth of July, 1763, ſtopped Payment. On the $th 
of October the plaintiffs were appointed curators of their 


ſtopped, and were declared bankrupts, they wete indebted 
to Meſſrs. Deponthieu and Co. merchants of Lonlir, 
in 1,600 J. and Meſſrs. Baril and Trxier were indebted t 
the Deneufvilles in 2,131 J. 18 5. 11 U. On the sh © 
 Fanuary, 1764, the Deponthieus and Co. mute an aide 8 
of their debt, and on the 12th of that month attached the 
monies of the Deneafvillts in the hands of Buril 1 
Texier. Pending the attachment, the curators filed te 
bill againſt Deponthiru and Co. and Baril (Texier being 
abſent) praying, & that an account might be taken « 
all dealings and tranſactions between the bankrupts'a 
Baril and Texter; that the. balance might be liquidate 
and paid to the plaintiffs 3 and that the 8 
might be reſtrained by injunction from any further 
ceedings againſt Baril and Texier, in reſpect of the eh 

| menen or any ſecurity given in conſequence thereof, 
It was decreed, „ That the plaintiffs were entitled 

« recover from Baril and Texier the ſum of 21311. 16 


4 1 4. being the balance of an account current tranſmi 


«Kft 


9 „ 


(which the-plaintiffs conſented to accept as the ren bu 
huct due, and to waive all further account;/and therefore) 
« that it ſnould be referred to one of the maſters to oo 
6 pute intereſt on the principal ſum of 2131 H 8 f. 11 
vater from the 26th of October, 2764, and that a 
injunRion ſhould iſſue againſt Depantbiau untl 

220 to een them oo ee ou foreign 
« attachment?” 1133-1 +2340; . 


bankrupt's effects, by the laws of Holland, veſt in the 
curators only from the time of their bein ing appdinted; and 


hankrupteys 47 
It has been Ace dy Lai Mengfeld/annif pries 


of bankruptcy by attachment in a foreign 
ul obtained judgment there, and ſatisfaction by ſule 
te debtor's perſonal property, the aſſignees pet re 
lere could not recover from ſuch creditor. ne der 
the debt which had been remittad to him. 3.» 
The caſe was; that Sim hs kinder dad 
nt had dealings together, and the bankrupt failing in his 


ns 


npicy, went to Gibraltar; the defendant ſent a power of 
Woraey there to commence a ſuit againſt the bankrupt 
mich was done, and a decree: obtained, and is 

tken in execution and ſold, and the debt paid to the der 


a Ws 
* _ — 
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* — — 1 * * 


& point was made, Whether this was not a payment 


3 e e eee Me rm er 


eG eee ee wade e ve . 


It appeared "rs rac nike eee 
by ror che aud the commining the at f 


that where an Eng liſb creditor proceeded ſubſe quent to an 6 


acunſtances, and having committed an act of banks 


aut, to recover which: the preſent action was drought, 


ng Gee, 2. but as to that Lord Mansfield gave tid 
But he determined, 1ſt, That this ion would _ 
ble for e d en but that trover was 


le proper action, for you cannot affirm the act in part, 
| dlaffirm in the other, and if you affirm the judgment, ' 


X 2 ſentence _ 


. Waring and 


Sittings at 
Guildhall, after 
Hill. Term. 
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by 0 


s that he. had effects in gland, and ſome ta the cre- 
ditors had: proceeded againſt the effects there (there being 
à cuſtom in Scotland, analogous to the forei; gn attachment 


in London «0h upon which an application was made to the « 
Lord Chancellor. to ſtay. their proceedings (the p parties 4 
who had ſet ſueh pr ocecdings , on foot living in England), bo 
But'Lord-Hardwicke ſaid, it could not be done, for our te 
. bankrupt laws were not in force there, and therefore the - 
Ex parte mich parties had a right to proceed. But he ſaid, that if the 3 
. effects there were not ſufficient to ſatisfy the party's debt 7s 
Creditor having and he applied for a dividend under the commiſſion here, 91 
| prior in that caſe he would poſtpone him till the reſt of the cre. 155 
not admitted to ditors were paid, i in the ſame proportions he had received. wor 
: 8 8 — And he ſaid the ſame had been determined in a caſe from 20 
tachment. Virginia our bankrupt laws not extending to any of our oh 
; foreign ſettlements. He alſo ſaid, it had been for a loo; i 
F | while doubted, whether the affignees could recover a bo 
1 debt due in a foreign country to the bankrupt, but of h rr. 
it had been determined they might, (in a caſe at the Cocł - 
1 pit) | ſo a debt may be recovered here due to a bankrupt in ; An 
A A foreign country, where the law obtains analogous te 77 
. our bankrupt laws, which other countries will take n« ff 
Lice of, and conſider it in the ſame light as if the bank 270 
| rupt had . an actual e The Plaintiffs were 4 
nonſuited. | 5 A 1 
But this 3 5 "IAB 63 contradifte. E = 
Sill v. ail or in an action of aflumpfit for money had and re ** 
= _—_ ; ceived to the uſe of the plaintiffs, with the uſual count TR | 
E. P. 699 3 ſpecial verdict was found, ſtating that William Shirrn 1 i 
don the 24 of January, 1782, exerciſed the trade of def 
woollen-draper at Lanceffer; that he was then inde! 10 , 
to one James Pilkington in 100 J. and u pwards, and on d Tay? 
day hecame a bankrupt; that on the 16th, of Tee 50 
| Erna iſſued | e of Pilkington ; that author 

; . 210 2 20 31 27 Of enn 40-116 en 885 158 Jank 


to | © 2 


i ie ar Jl pen 

of March. an . Se 1 115 
PE and ts &c. to the Plaintiffs; that before at d 
when he hecame a barikrupt he was indebted to the de- 


lebt was contraſted at Lancaſter aforeſaid, and at che 
ime when it was ſo contracted, and always afterwards, 

both Skirrow and JYorfwick reſided at Lancafter, which 
was their place of abode; that on the 4th of January, the 
defendant 1/7 orfick, knowing that Skirrow had become 


4 i bankrupt, did verify and prove, by affidavit in writing 
i before the Mayor of Lancaſter, that Skirrow was indebted 
i, to him the defendant in 130 L. 1þs. and upwards for 
be money lent, &c. That on the ſame day and year laſt 
% dorefaid the ſaid affidavit was certified, and tranſinitted, 
1 under the common ſeal of the ſaid borough of Lancaſter, 
115 v one Thomas Moore and one Luke 7 73/on, then being 
dat berbns reſident in the iſland of St. Chriſtopher, which 
"> BY e iſland then and there, and before and at the paſſing of 
7 certain act of parliament made i in the fifth year of the 


reign of our ſoyereign Lord George the ſecond, intituled, 
« An act for the more eaſy recovering of debts in his 

@ majeſty's plantations in America, and on the 29th day 
of September, which was in the year of our Lord 17.32, 
was, and thenceforth had been and ſtill is, one of the 
brit plantations in America; that the defendant Mor 
rick appointed the ſaid Thomas Moore and Luke Tyſon, 


rrics to ſue for, recover, and receive, of and fram the 
bud Malliam Skirrow, or of or from all or any of his 
Mors, agents or conſignees, i in the Britiſh ef Indies, 
ul ſuch ſum and ſums of money, debts, goods, cane 
effects whatſoever, as were in any wiſe due, owl 

od belonging to him from the faid 7/illiam Stirroto. 

lt was then ſtated, that Moore. and Tyſon bayi 
tived the affidavit. ſo certified and tranſmitted, and eing 
authorized by Morſibicl the defendant, did, on the 6th. 
| Ard, 1782, implead Skirrow in the King? Wm. 
X 3 


fendant Warfwick in 230 L. 175. 5 d. and that the fad 


o being reſident in the ſaid iſland of St. Chriſtopher, his 
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is on 
the caſe, 8 Ye. for the W the nt ns 2701, 
| 17 s. 74. in which. Skirrow was indebted to Worjwick 
| date that on the ſame day a writ 6f attachment, 
on the faid plea, according to the form of cer. 
_ tain law of the ſaid ifland, in that caſe made and Provided, 
did, at the requeſt of Worfwick the defendant, duly iſſue 
out of the ſaid court of our ſaid lord the king, by which 
faid writ of attachment the provoſt marſhal of our ſaid 
lord the king of the ſaid iſland, or his lawful deputy, was 
commanded. by Our ſaid lord the king to attach all and 
ar the goods and effects of the faid Sirrou in the 
illand, to anſwer to the ſaid Worfwick in his ple 
2 that on the 7th of March 1782, the provoſt 
marſhal did, according to the laws and cuſtoms of the 
laid iſland, attach divers ſums of money as the proper 
monies and effects of the ſaid William Skirraw (the bank 
- rupt) in the hands of one Thomas Worſwick the Fung, 
who then and there was a merchant, and reſident in the 
faid iſland of St. Chriſtopher, within the Juriſdiction of the 
ſaid court, which ſaid ſums of money were the proper 
monies and effects of the faid William Skirrow (the 
bankrupt) before and at the time when he became bank- 
rupt as aforeſaid, and were received before the time 
when he became bankrupt as aforeſaid, in the ſaid iſland, 
by the ſajd Thomas Worfewick the ounger, by the order 
and to the uſe of the ſaid //illiam & irrow (the bankrupt), 
and then and there, to wit, &c. did remain and were in 
the hands of the ſaid Thomas Forfwick the younger, un- 
accounted for, It was afterwards ſtated that Judgment 
was recovered in the court of St, Chriſtopher, and execu- 
tion awarded, and that Moore and Tyſon, as attornics fo 


the defendant, received on the 14th of May, 17835 ths 
ſum of 230 . 17s 74. from Thomas IWarſwick de 
younger, the garniſhee; that this money was remitted to, 


and received by, the geen dent in E England, before 


Eqzmeneemacnt FE the Fir: rand] 3 was re 
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refuſed, inſiſting upon Nis right to.rctain; the ſame,. dre. | 
ind that he had not proved his debt under derer | 
nor in any other manner receive Hlatisfaction for the lama 
except as aforeſaid, &. & _ _ © at 
Lord Loughborough,, after daüng the ſpecial red, pt 
proceeded in the following manner: | 


| 

, 

, FOR iy 

: The queſtion is, whether the e of the henkrape 
d 

as 

nd 

he 


have a right to recover this money as had and received to 
their uſe ? The objection made to it is, that the 

was recovered by procoſs in the iſland of St. Chriſtopher” 85 
in which the bankrupt laws of England have no direct 
binding force. A variety of caſes have occurred on this 
n queſtion; and there is ſome confuſion in the reports of 
5 them, which made a very deliberate conſideration. of „ 
recefſary, Not that I think it appears, from the mere 
1. terins of the caſe itſelf, that the deciſion of this particular 
cale could be attended with any great dificulty,. or or 
that any great queſtion could ariſe out of it, "The whole 


i" which has been argued, has been as. to the operation a 
E bankru | - 


t laws in countries not ſubject to the juriſdi 


tion this country. In the preſent caſe it 
mM > cul for me to conceive that this queſtion.can arise 
out of the facts ſtated. For the ſimple ſtate of the | 
24 cale is no more than this: The defendant, reſident i 
Ergland, and a creditor of Shirrow in England, has re- 
ceived money which was due to Skirrow,. in the ifland of 
St, Chriſtopher, at the time of his bankruptcy, and which 
t that time was ſubje& to no lien whatſoever. The 
money being remitted to Warſwick, in Englang, and belng 
clearly money which at the time of the act of bankr 

ms the property of the bankrupt, and ſuhject to no lie! 
rhateyer, he is primd facie accountable for it to the 
afignees, The defence he makes is, that he recovered this 
noney by legal proceſs in the iſland but he ſtates alſo that 
tie proceſs was founded on an act done by him in Fo 


ad e y of England. For tl 
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tion whether the bankrupt laws have an operation at $t, 


cee ding of that law, to enable him to get poſleſſion of a 
debt from thoſe who are entitled to that debt, and vb 


dence, advantage has been taken of his local ſituation, 


| has no locality. The meaning of that is, not that pet- 


a lebt was due, and had ſent out proper powers. Tbeſe 


| With xeſ diſpoſition of it, with reſpect to the 


| partys it follc follows 1 the law. of the perſon. - >The Owner in 
7 * 5 r 


— Slag: 


—— . affidavit of debt made 
before the mayor of Lanraſter. Without that affidavit he 
could-have inſtituted no proceedings in St. Chriſtipber; 
Para would have remained ſubject to the demand of 

the aſſignees, whenever they had been apprized that ſuch 


propoſitions cannot be doubted. Then it is not a queſ- 


Chriftapher, but whether they operated at Lancaſter. It 
is a queſtion whether a creditor reſident in England, ſub- 
ject to the laws of England, ſhall avail himſelf of a pro- 


SARS FAA - 


have the diſtribution of i it for the benefit of all the credi- 
tors, and to hold that poſſeſſion againſt thoſe creditors. - 

But the argument has gone into a more general con- 
Skiba of the caſes which have ariſen under different 


circumſtances, in which the bankrupt's property being | 
diſperſed abroad, or he himſelf having changed his feſ- 


or of the local ſituation of the property which has been 
attached. This leads me to a ſhort conſideration of the 
caſes on this ſubject, in which I ſee no difference, if 
their circumſtances are rightly underſtood, and rightly 
applied. Firſt, it is a clear propoſition, not only of the 
law of Englend, but of every country in the world where 
law. has the ſemblance of ſcience, that perſonal property 


3 S no viſible locality, but that it is ſubjet 
2 verns the perſon” of. the ownet, 
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tranſmiſſion 6] it, either by ſucceſſion, or the add of the 


| his perſonal p Ik he 
dives. it is not the law of the country in wh * pro- 
perty is, but the law of the country of which he was 
8 ee regulate, the IN For! inſlancey 
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de a foreigner having property in the funds here-diesþ that cn. vita R 
be poperty'is claimed according to the right of repreſenta- nn. N 
: tion given by the law of his on country. In tie caſe | 
of of Pipon v. Pipon, a party had poſſeſſed himſelf of a debt 
th which was due to the inteſtate, a ſubject of Ferſopy and 
eſe 
ef- 
St, 
I 


* Y 


whoſe perſonal property was therefore governed by the | 
lay of Ferſey. Lord Hardwicke was applied to by his 

ater relations, reſident in England, ſtating chat they 1 5 
| hould be excluded from a ſhare according to the diftribu- 


ub- bon of Fer/ey, but that they ſhould be entitled to a ſhare 
ro- xcording to the diſtribution of Eugland; and they there. 
f a fore prayed by their bill, that the adminiſtratrix adght be 
who WW refrained from taking the property to Ferſey; Lord 
edi- Hardwithe very wiſely and juſtly determined that he 


yould not reſtrain the adminiſtratrix, he would not dire& -. 


:0N- in what manner ſhe was to diſpoſe of the property, or to 
rent WW iftribute it; having acquired the right to it, ſhe was to 
eing WW tribute it according to the law which guided the ſuc- 
reli- WW ceffion to the perſonal eſtate of the inteſtateG. 


tion, Perſonal property then being governed by the law 
been WW which | the owner, the condition of 
f the BW bankrupt, by the law is country, is, that the law, 
de, if won the act of bankruptcy being committed, veſts his 
2 poperty, upon a juſt conſideration, not as a forfeiture, 


vt on a ſuppoſition of a crime committed, not as 4 
rnalty, and takes the adminiſtration of it by veſting it 
n affignees, who apply that property to the juſt purpoſe 
the equal payment of his debts. If the bankrupt hap- 
pens to have property which lies out of the juriſdiction 
a the law of England, if the country in which it lies 
roceeds according to the principles OP ulated 
Mice, there is no doubt but"it will. ect to the 
le of the afſignees, | The — cnc the court 
Fuer have been uniform to admit the title of 
kreign aſſignees. In the two caſes of Solojnons v. Roſe, 
u Tollet v. Deponthieu, where the laws of Holland hav- 
kt, in like manner as a commiſſion of en 
den the adminiſtration of the N veſted it 
in 
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of: the particular creditor ſeeking: to attach thoſe debts, 


eſtates, the 


their appaintment, a title to recover the debts, due to the 
inſolvent in this country, in preference to the diligence 


In thoſe eaſes the Court of Chancery felt very ſtrongly 
the principle which L have ſtated, and it has had 2 very 
univerſal obſervance among all nations; but it may haps 
pen, that in the diſtribution of the law in ſome countries 


perſonal property may be made the ſubject of ſecurities to 


a greater or leſs, extent, and in various degrees of form, 

It is in thoſe caſes only that any difficulty has occurred, ff 
A queſtion of this nature came before Lord Hardwick oe 
very largely in the bankruptcy of Captain Wilfon. With 10 
the little explanation I Am.,. enabled to give of that caſe, bse 
in which the court of ſeſſion entirely concurred with Lord m 
Hardwicke, the diſtinctions will be apparent. Then Ho 
were three different ſets of creditors who claimed, ſub ben 
jet to the determination of the court, on the ground taff he 
M iſſan had conſiderable debts. due to him in Scotland note 

By the law of Scotland, debts are aſſignable, and an the & 
ſignment of a debt notified to the debtor, which is tech... 


nically called an intimation, makes a ſpecific lien quo 
that debt. An aflignment of a debt, not intimated t 
the debtor, gives a right to the aſſignee to demand tl 
debt, but it is a right inferior to that of the creditor 
wo has obtained his affignment, and intimated it. | 
the law of Scotland alſo there is a proceſs for the re 
very of debts, which is called an arreſtment. e. 

Hiſſui's creditors had aſſignments of ſpecific debts int 
| mated to the debtors, and completed by that intimati 
prior to the act of bankruptcy. . Others had aſſignmer 
Qt debts not intimated before the bankruptcy. Oth 
had arreſted the debts due to him ſubſequent to the bat 
kruptcy, and were proceeding under eee 
recover payment of thoſe:debts, The determination 


men * ihe ä n 


| the nr had ſpecific afigntn rt 

the intimated to the debtors prior to the © aeg wi | 

Ice boden by Lord Hardwicks to ſtand in the fame Aen. 
dts, x creditors claiming by mortgage a ntecedent to bank- 
& Wl rvotcy. All therefore he would do with reſpect to them 


eye, that if they recovered under that decree, "they 


ap- could not come in under the commiffion! without accdunt- 
Ties ing to the other creditors for what they had taken under 
5 to BN 6: ir ſpecific ſecurity. With reſpect to the next claſt of 
m, creditors, Lord Hardwithe was of opinion, and the court 
red, BN eon were of the fame opinion, that their title being a 
vick eue by affignment, was preferable to the title by arreſt- 
nent; and they likewiſe held, that the arreſtments being 
ſibſequent to the e were of no avail, the pro- 
erty being by affignment veſted in the affignees' under 
te commiſſion. It is in this ſenſe that an expreſſion has 
ben uſed by Lord Mansfield,'in one or two cafes, in 
which his language rather than his deciſion has been 
quoted, with reſpect to the law of Scotland, namely, that 
the effect of the aſſignment under a eommilion of bank- 
pt was the ſame as a voluntary affignment ; for fo the 
by of Scotland treats it, in contta- diſtinction to the aſ- 
zument perfected by intimatioi., and to an affignment 
wich the party might be compelled to make. But it 
es not follow that it is an aflignment without con- 
keration,  On' the” contrary, it is for- a juſt conſiders 
kin; not indeed for money actually paid; nor for a con- 
tion immediately preceding the afſignment., Int 
I _ therefore it is a. voluntary aſſignment. But 
| ng it to be ſo, it excludes and is preferable to at 
as attaching, it is preferable to all the arreftors, it is 
rrable to all creditors who ſtand under the ſame laſs; 
W to all who have not taken the ſteps to acquire a ſpe- 
be llen till after the act of bankruptcy committed. my 
ity of caſes enumerated in Lord Kenyon's opinion, 


Fm dex has preyaileſy nen I think ee 


_ others v. Knight. | I have not been able to get a particu 


* POR and, mY evident principles. ie Tulle,” If 
the aflignees in this caſe had fent a perſon over to 8t. 
" Eat er's to act for them, if they had given notice of 
the alignment, che court of St. Chriſtopher's ought un- 
queſtionably to have preferred the title of the aflignees to 
the title of the creditor uſing the proceſs of attachment, 
becauſe, the law of the country to Which the creditor 
making the demand was ſubject had, on a juſt conſidera- 
tion, veſted that property in the preſent plaintiffs. As] 
take the determination in the Court of Chancery in the 
caſe of Solomons v. Roſs, and the other caſe, to be found. 
ed not on any policy or technical notions of the Jaw of 
© England, but on general law, preferring the title of the 
aſhgnees to the title of the arreſting creditor, the court 
in St. Chriſtopher's. ought alſo to have preferred the til 


of the alignees, When I have laid this down, it by no] 


means follows, that a commiſſion of bankrupt has an 
; operation in another country againſt the law of that 
country. | I do not wiſh to have it underſtood that it fol. 
lows as a conſequence from the opinion I am now gi 
ing, (I rather think that the contrary would be the con 
ſequence of the reaſoning I am now uſing) that a credi 
tor in that country, not ſubj ect to the bankrupt law 
nor affected by them, obtaining payment of his debt, and 
- afterwards coming over to this country, would be liable 
to refund that debt. If he had recovered.it in an adverſe 
ſuit with the aſſignees, he would clearly not be liable 
But if the law of that country preferred him to the all 
nee, though I muſt ſuppoſe that determination wrong 
yet I do not think that my holding a contrary opinio! 
would reyoke the determination of that country, how 
ever I might diſapprove of the principle on which t 
law fo decided. But another caſe may poſſibly occur « 
a-ſuit brought againſt the bankrupt perſonally; and 
caſe of this ſort was ſtated 1 in the argument, Maring 0 


He fe Coune of that cale. Ie oy Oy f. ated in ( 1 
ho 25 Rene 


. 1. X 


w 


Joi Naur, path {ba A iſnt phe: committed 
A of bankruptcy * Bad Sone Over to Gibraltar ; ; that 
commiſſion of | bankrupt was taken out Againſt him; 5 0 
tat the defendant brought an con againſt him in 


rattar, and obtained Judgment, and under the A e 


to ent of his debt. Whether. the perſon was reli dent 
ym : 
ah Gibraltar prior to the bankruptcy, whether the gebt . | 
t e contracted at Gibraltar, whether he appeared to the 
ra- omnifiion in England, none of theſe circumſtances. are 
81 nuted. But the deciſion would undoubtedly be very ma- 
1 terially, varied by 'thoſe circumſtances. Lord. Mansfield 


eld that the defendant having recovered the debt againſt 
fe bankrupt, who was perſonally preſent at Gibrakar, 
mas not anſwerable to the aſſignees for the money. 1 
m told in one account of that caſe, that it turned on;the 
title] frm of the action; but this is clear, tha there being no 
' 2 i centficate; the defendant i in that caſe had® right to. ſue 


h de bankrupt. A bankrupt i in this country, without. a 

_ ecthicate, may be ſued ; and though his goods could not = 

tk taken in execution, beg veſted in the aſſignees, yet 

ks perlon might. There was therefore a good com- 
nencement of the ſuit againſt the perſon of the bankrupt 

t Gibraltar. How the debt was contracted, and how, e 
be ſuit was carried on, the report gives no account. 

dowever, it is at moſt but a deciſion at 170 f prius, and is 

te & only caſe which ſeems at all to ſtand againſt | the 

nt of authorities, which hold, that the operation of 

Tage laws, with reſpect to the perſonal property 

he bankrupt, when that property is drought | into this 

buntry by any one who has obrained i it, is to carry, a 

It to recover it to the allignees for the benefit of all the 

reditors, But as I faid before, it is not neceſſary to 89. 

whole length of that diſcuſion, becauſe on the cir- 

amitances of this particular caſe the queſtion is merely, | 
Whether a creditor of the bankrupt, reldentin Eng /ang, 
rn of the bankrup hs [ avail himſelf of a 
Co! dee which | 1as COL — in Engla 7 To s to. 
1 r Us c rom the 7 and 9 £7 in a preference 
over 


1 


E er > a. 
4 Lerm Rep. 
182. | 


mon Pleas, in Rhode Hand, a regular judgment againl 


— 1 diſcuſian. The confequence e 
; (namely, the trading, the petitioning creditor's debt, the 
the bankrupts, before their bankruptcy, were . indebted 
tioned, all the parties were reſident in England; th 


iſland; in conſequence of which the attorney, in Ma 


hem to the bankrupts at the time of the bankruptc 


The verdict alſo ſtated, that the proceedings of the cou 


May, 1785, to November, 1786, at the requeſt of th 


made from the writers on the civil lau, which it ib 
neceſſary to conſider in determining this queſtion, 'G 
3 peaking, een e * om 


FN n e 


that there muſt be judgment for the plaintiffs. 

And in an action for money had and Tebeived, to 
which: the defendant. pleaded the general, iſſue, on the 
trial before Lord Kenyon, at Guildhall a. ſpecial verdi 
was found, which after ſetting forth the formal parts, 


bankruptcy, the commiſſion and aſſignment) ſtated that 


to the defendant on a contract made in England, 2 
which time, and alſo at the time of the hankruptey, and 
until the afligning of the attachment hereafter. men- 


er the iſſuing of the commiſſion of bankrupt, and the 

making of the a nt, the defendant, knowing there 
Hon gave. orders to his attorney in Rhode Hand, North 
Hmerica, to attach the effects of the bankrupts i in tha 


bj 
1785, attached, in the regular way, certain monies i x 


the hands of J. and VV. Ruſſel, which were due fron 
and in November, 1786, obtained in the Court of Con 


the bankrupts for 4967. 125. 94, and coſts ; which ſun 
he afterwards received and remitted to the defendant 
England, who claims to hold the ſame to his own ule 


in Rhode Iſland were continued by imparlances fn 


Ruſſils, in order that the an, might have notice 
ſuch proceedings. 

Lord Kenyon, Chief J uſtice, now deliveredtheo 
of the court. 


In the argument of this 1 quotations ve 


is, Wi here che owner is domiciled. "Neither de we mean to 
1 break through” the rule, tat ne Eourts of öhe <ounitty | 
to woht to pay a proper deference to the decifions of the 
the wurts in another; having competent Juriſdiction, where 
dict the facts on which the deciſion was made were fairly Gl. 
arts, NN doſed to ſüch court. But the general queſtion no- Is 
te ether the affignment which was executed by the com- 
that aiſfoners of barnkrupt was ſuffcient to veſt the bank 
died fupt's property in the plantations abroad in the aſſign ces 


thder the commiſſion? becauſe if it did fo veſt at "the 
time of the affgnment, it is immaterial to conſider, in ; 
tis caſe, how far the relation under the bankrupt laws 
Would take effect in Rhade Hand, ſince the aſſignment 
Was executed anterior to the time when the t 
le was there commenced.” "Therefore 
ſee is, whether or not the property in that iſland paſſed 
h the afignment in the ſame manner as if the owner 


tray perſon having property in a foreign country may 


lt country directing a particular mode of conveyance, 
E muſt be adopted; but in this caſe, no law of that 


"5 to the bankript himſelf, prior to the bank- 
ey, to have diſpoſed of his property as he pleaſed, 
Oy 1 * bankrupt ſtatutes have expreſsly enacted, that 
Ecommifioners may affign all the property of the ban 
{ in the moſt extenſive words; and therefore, on the 


it that by the laws of this country, uncontradicted by 


5 thpugh ſüch property * in à foreign e 
en 


the only queſNon | 


(he bankrupt) had aſſigned it by his voluntary © - + of 
And that it does fo paſs cannot be doubted, unleſs there 
here ſome politive law of that country to prevent it. | 


5 of it in this; though indeed, if there be a law in 


and is ated, and we cannot conje&ture that it was not | 


Feral reaſon of the thing, if there be no poſitive de- 
Wn to the 'contrary, no doubt could be entertained, 


Favs of any other country where perſonal property 
it u ren to be, the commiſſioners of 4 bankrupt maß 
de of the perſonal propetty of v burkfupe reid 


met be. Soregden 2) the Bes M. wür anerp G. vater 
be govern nery et. | 


— on this ſubje&. The caſe of A. Intoſh v. Opgitoie agree 


. 2 Auchorittes, we have nõ difficulty in faying . 


8 . 


with our opinion. There it is to be obſerved, that 
Lord Hardwicke, on his being told that the defendant in 
that caſe had not obtained a ſentence before” the bank- 
ruptcy, faid, © Then it is like a foreign attachment, by 
it which this court will not ſuffer a creditor to gain pri- 
1 ority, if no ſentence were pronounced before the bank- 
< ruptcy.” In another part he intimated a 
opinion, that the property in Scotland ſhould not bel 
taken by one creditor to the prejudice of the reſt. of the 
creditors here. And at the cloſe of that caſe the Solicitor 
General obſerved, that this preciſe queſtion had been 
determined: But the caſe of Beckford v. Turner, wa 
_ relied on when this cafe was firſt argued, as a determi- 
nation in favour of the attachment creditor; but certainly 
no queſtion of hat kind was ſtated among the reaſons 
| Gigned by the counſel, nor was it brought in judgment ir 
that cafe ; the ſingle e there was, whether or nol 
the proceedings in the iſland of Jamaica were conform 
able to the mode pointed out by the at of aſſembly i! 
And if it had been ſtated in the reaſons ſigned in tt 
caſe, this queſtion could not have ariſen in deciding i 
There was indeed a dictum rather than deciſion in Wil 
| for's caſe, that the aſſignment by the commiſſioners 
no other effect than a vgluntary affigament. I beliey 


SESEFSTESEFF PUB tt BESHECGC=_s 


the doubt in all theſe caſes has arilen from not atten kypo 
ing to the meaning' of the word voluntary. e E 
been contended that it means without à valuable cor b 
ſideration, but it is impoſſible to conſider it in th 7 


light, for in the caſe of a bankruptey there muſt be 
conſideration; it means the bankrupt's | own volunt 
| a, as contradiſfinguithable from a com pulſory at 
law. Therefore, on the reaſon of the thing, even wit 


che title of the plaintiffs muſt preyail. F. or it muſt 
remembered, that duting the pr öl this er 
— OP ee 

: wi j 


— were then veſted ; but ſuch an attempt can- 
= ſanctioned in a court of law. But in addition to 
eſe reaſons, the deciſions which have been made on this 
ſubject remove all doubts whatever. It is. not neceſſary 
to go through. them, becauſe they were mentioned in the 


and 132, n. Solomon v. Roſs, before Lord Bathurſt; 
Jalet and another v. Deponthieu and Barril, before Lord 


2 as a very clear caſe; for he did not 
tink it important enough even to make a note in his 
book of it. And although. the laſt caſe was not decided 


n this country, yet it was determined by a very reſpeta- 
ble authority, Lord Liffora, aſſiſted by | ſeveral of the 


$2uthority here. There are, therefore, theſe three deci- 
ions, in addition to the caſe before Lord Hardwicke, in 
kyport of our opinion; and there are none to the con» 


lat ſeems to have turned on miſtaking the i import of 18 
uri © voluntary.“ 

We are, therefore, chars of opinion, that the plaintiffs 
e intitled to judgment. Judgment for the plaintiffs. 
Upon this judgment a writ of error was brought inthe 
180 Chamber, when after time taken to conſider, 
Sa of the judge ere delivered in the following 
Mr. Juſtice Rooke, Mr. Baron Thompſon, Mr. 
fo Hh Me Baron e Mr, Ramen 1 


Vor. I. 1 


Agument, and are collected in Term Rep. C. P. 131 


eee. the cindy of Pages rot. 


Canden; and Neale and another v. Gottingham and ano< 
ther, in Ireland, before Lord Chancellor Lifford. The 
{cond of theſe, -I have reaſon to believe, was conſidered 


julges, and that noble lord was converſant with the laws 

& this country, having ſat on the bench here for ſeveral 
eus before he went to Jreland; and we know alſo that 
Devir's reports of the deciſions in that country are cited 


ny, except, indeed, what was ſaid in igen s caſe, and 


2 Term Rep. 


C. P. 402. 


Phillips v. 
Hunter. 
2 Term Rep. 


C. P. 402» 
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+ Oh vm. £16. and the Lord Chief Baron — held char the judg 
ment of the court of King's Bench ought to be affirned: 
but che Lord Chief Wee was of ne that it 


| ſhips above mentioned, who eee the A right, 


it is found by the ſpecial verdict that Blanchard aul 


from che bankrupts to the defendants was contracted it 


from this kingdom to Anerita for the ſpecial and tem 


Alkigument of Perfonal Pr 


* 


dugnt to be revetſe. 
The courſe of beabnlg Purbeed wy thoſe < win "5008 


oh to the following effect. 

The general queſtion ariſing'upon the facts lin ap- 
Pear on this record is, whether the creditor of a bank. 
rupt in Englund, "who became fuch creditor in England, 
having recovered a debt due to the banfcrupt in A foreign 
country, by proceſs of attachment in that country, is en- 
titled to retain the money ſo recovered to his own ufe, or 
whether he has not received it to the uſe of che aſliznces? 
It muſt be remembered, in diſeuſſing this queſtion, that 


Lewis, the bankrupts, were Engliſi traders; that the de 
fendants were partners in an Engliſh houſe; that the debt 


England;'that the bankrupts as well as the defendants we 
reſident in England; and that C mmond, who on b 
verdict muſt alſo be taken to be an Engliſſi ſubject, er 


„ SNPS 0 Wo mw we... eo tur Is 


fam 
porary purpoſe of tranſacting bufineſs for the Eng 1 
nouſe at Man heſter, in which: he continued to be a pe 
ner. That houſe was the only one the defendants b; 
it not being found that they had any houſe in * 
All cheſe facts appearing on the record, this caſe muſt 
urgued as ariſing between Engliſh ſubjects upon Engli 
property. When the debt therefore was contracted, 
the parties were as much ſubject to the bankrupt Jaws 
to the other laws of England, under which they live 
It is a propoſition not to be diſputed, that eee tot 
bankruptcy, the banktupts themſelves might have t 
ferred or affigned this propetty, though abroad, 28 ad 
lutely as if it had been in their own _ e poſſeſt 


e — i = 
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«7h it after the ban nkraptey What the Hg pts. Tg 
tit Ces might have done before. I he g reat principle of the 
bankrupt laws is Juſtice. founded on equality. No creditor 
ſhall be permitted to acquire an undue preference, and 
by ſo doing prevent an equal diſtribution. among all the 
creditors. This being the principle of thoſe laws, i 
ſeems to follow, that the whole property of the bankrupt = 
muſt be under their r controul, without re ard to tne loc * 
ſity of that property, except in cz ectly mi- 
e agua a Particular laws of the country, i in which 
it happens to be ſituated. No creditor whoſe debt was 
contracted. within the | here of the operation of thoſe laws, 
and who has notice o the inſolyency of the debtor, can 
recover any part of the common fund for his own parti- 
cular adyantage 3 after an aſlignment has taken place; hi his 
intereſt is transferred to the aſhgnees, and if he do recg-⸗ 
ch he muſt account to the other Creditors for the ſum 
recived, | 
I the ads hs: were 3 by the le 
ſtuation of the property, a door would be open to 
the partiality and undue preference which they were 
faned to prevent; it being eaſy to foreſee how frequently 
poperty would be ſent abroad with. that Wer view, im- 


om 


tom» 


ay in the courſe of their Forde in foreign countries, 
dee to be taken by an individual creditor going from 

ce for that Pur poſe, and not to be diſtributable amo 

te creditors at large, ſuch merchants would be materially 
Mected in their credit at home. It i is true, that the Jaws 
| the country where the property is lituated have the 
us to M mediate controul over it in reſpect t to its locality, and 

5 immediate protection afforded it, vet the co 

dere the proprietor reſides, in reſpect t. to another ſpecies 
portion afforded to him and his property, has 4 


$i to regulate his conduct r alin to 9 
Ya 


F 
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+ eb. vit. f. 10. This: protection afforded to the property of a reſident ſub- 
—̃ä—— ject, which is ſituated in a foreign country, is not imagi- 
Hay bat real. The executive power of this kingdom 


ttreaty of peace with” America, the recovery of private 


| five, and ſeems to look beyond the debts and effects of 1 


Atigamens of: obe Propents. - 


protects the trade of its ſubjects in foreign countries, fa. 
eilitates the recovery of their debts, and if juſtice be de- 


layed or denied, the King, by the intervention of his Am- 
baſſadors, demands and obtains redreſs. Even in the | 


debts! due from the inhabitants of that country to the 
fubjects of this made the ground of a particular article. 
The property which this country protects it has a right 
to regulate. And in fact our bankrupt laws have made 
ſuch regulation. The ſtatute 13 Elix. c. 7. enables the m 
commiſſioners to take the bankrupt's money, goods, chat- 
tels, wares, merchandizes, and debts, whereſoever they 
may be found or known, This expreſſion is very exten. 


trader locally ſituated in this kingdom. In a country, : 


Tv 

great part of whoſe commercial capital is employed abroad b 
it is particularly proper that ſuch capital, over which e a- 
trader has a diſpoſing power, although fituated out of t 0; 
kingdom, ſhould b be conſidered as teferable to the de ven 
micilium of the owner. In teftamentary cales, and in d the 
ſucceſſio a ab inteſtate, the effects are ſubject to the law wic wii 
governs the country of the teſtator or inteſtate, as tor 
determined in Pipon v. Pipon, and Thorn v. Matliui nut 
The ſtatute 1 Fac. I. c. 15. f. 13. which enables the com ; 
miſſioners to aſſign debts due to tbe bankrupt, direc wp! 
that the ſame ſhall not be attached as ' the debt of bad t 

- bankrupt, according to the cuſtom of the city of Lond tou! 
or otherwiſe. The aſſignment being made by the auth wou!, 
rity of parliament, every ſubject of this kingdom is gn 
party to it; inaſmuch as he is a party and conſenting clo. 
an act of parliament, and having joined in the afſignmenWividy 

ble cannot be permitted to contravene it by attaching i cccrec 
dan ie w of the debtor's and if by 0 _— de af 
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+ 4. 
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b WH achment he receives the 
i- iſs of the aſſignees.. 


PF 
"mM The words of the ſtatute Fac. 1. extend to all foreign 


fa. attachments, both at home and abroad, in countries ſub- 
— jeft to and independent of the Crown, of Great. Britain. 


countries paſs under the aſſignment, the attachments muſt 
be conſidered as co-extenſive with the debts mentioned in 


the the ſtatute. The equal diſtribution which it is the po- 
ice, bey of the bankrupt laws to eſtabliſh, is as much in- 
tight fringed by attachments in foreign countries as in the 
nade Britiſh dominions; the miſchief. is the ſame, and the re- 


medy ought to be advanced to meet the miſchief, The 
words. “ according to the cuſtom of Londen” mean 
« in ſuch manner as is warranted by the cuſtom: of 
London; which is put by way of inſtance or illuſtra- 
ton. Many caſes already decided on the ſubject of bank- 
ruptcy go a great way to prove, that an individual cre- 
dior is -precluded from retaining what he ſhall. recover 
abroad and bring into this country, In Mackinto/o v. 
0clvie, Lord Hardwicke, by the writ of ne exeat, pre- 


the bankruptcy. By giving this preventive remedy 
ziinſt an unconſcientious preference, which one credi- 


/athins 
e com 


ruſt be underſtood to ſay, that the creditor was bound, 


u far as the circumſtances would enable him to 
pply them, by the bankrupt laws of this country; and 


bould ſeem that his Lordſhip, in order to be eonſiſtent, 
would have obliged him to have accounted: with the 
Agnes, if the fund had been brought within his juriſ- 
tion, In Solomons v. Roſs, money attached by an in- 
widual creditor, after an aſſignment in Holland, was 
icreed by Lord Hardwicke to be paid to the attorney of 
be alſignees, for the benefit of the creditors ; plainly 
fmkdering each creditor as bound by the aſſignment, 

e 33% a 


= 


rented the creditor from going to ſue in Scotland after 


tor might have obtained over the others, his Lordſhip 


money, it is received to tie Ch. VIE 


As debts due to bankrupts from. the ſubje as of fareign 


bad that creditor effectuated his payments in Scotland, it 


- 
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ch vit f 46; and the mene) recbveted hefe us nerd es OY 
— the country e of the debtor. The fame' is likewiſe to be 

_ inferred" from Jollet v v. Deponthieu, and Neale v. Cy. 
fngham. It has been | urged, that thoſe caſes turned upon 
this circumſtance, viz. that we admit the claim of the 
| aſfipnees i in preference to a particular ereditor, where 
bankrupt laws are inſtituted in the domicil of the bank. 
rupt; But as there are ho bankrupt laws in America, the 
reaſon 1: I not applicable in this caſe. Now it does not ap- 
pear upon this record, whether there are bankrupt lawsin 
Americaor not. There were none in Hollandor France pecu- 
lar to inſolvent traders. The courts therefore; here, muſt 
in thoſe caſes have proceeded on a larger principle, But 
the judgment of Lord Loughborough i in Sill v. Morſuict 
is an authority directly in point, and in favour of the 
plaintiffs in the preſent action. The caſes oppoſed of 
Le Chevalier v. Lynch, Cleve v. Milli, and Allen v. Din- 
das, prove only, that where a debtor has paid, (not where 
4 creditot has received) money under due proceſs of loca 
law; he ſhall not be compelled to pay it over again; and 
Wilor's caſe is truly and ſatisfactorily explained by Lord 
Loughborough, in his judgment in Sill v. Worfwick, to 
have turned on the ſeveral liens which different creditors 
had by the law of Scotland; but there Lord Hardwick, 
held; that the arreſters of the fund, which was not ſo 
bound after the bankruptcy, ſhould be poſtponed to th 

eee. 

But it is objected, that the judgment in Penn/ylvanid 
is final and concluſive, and binds the property. That i 
muſt be ſo taken to be between the parties is not diſputed. 
But as the recovery of the plaintiffs in error, otherwils 
than for the uſe of the defendants, would be in violation 
of an act of parliament, ſuch recovery ſhall be taken t 

be for the uſe of the defendants. In an aQtion for mone) 
had and received, the receipt ſhall be always deemed tc 
efliire to the uſe of him-who hath the right, even thoug? 
It be taken under in averſe title, as for inſtance, ho 

* 


this cries of action is 8 to 1 title, to ap — 2 * | 
alice. Indeed in the preſent action the judgment, of the > ] 
court in Penſylvania is. affirmed, , Another objeRtion. has 

keen made, that the reſidence; of, Crammend in America 

ecabled him to recover this debt, without accounting for 

it to the defendants in error. In order to raiſe that que» 

ton the ſpecial verdict ſhould have found that he was re- 

ident within the ſtate of Penſyloania. But if that queſ- 

tion were raiſed, no reſidence in foreign parts can exempt 

z Britiſh ſubject from the operation of an 15 of Farlia- 

nent, much leſs. an occaſional reſidence. It is alſo im- 

ted to the aſſignees, and much relied. upon, that they 

dd not ſtate their claim in the foreign court, which they 

cught to have done, inſtead of bringing their action here. 

But it is not found by the verdict, that they had any notice 

o the proceedings in that court. No Engliſh ſubj 

de affected by the e proceedings in a foreign court, Wi 

cear and direct notice; for however Engliſh ſubjects are 


bond by the proceedings in our own courts from a. pre- 
fumption of their having notice of. them, no ſuch pre- 


knption can be raiſed. with reſyeR to foreign courts, 
When it is argued that in many inſtances the bankrupt 
axs of this country do not operate in another, it is to he 
ſerved, that though to ſome purpoſes they do not, yet to 
i civil purpoſes they do, when ſuch purpoſes are neither 
wagnant to the law of the particular ſtate, nor to the 
general law of nations. And it is on wiſe e principles, 
bat foreign ſtates acknowledge, and act according to the 
Wen el relations, NE blaſt between men In 
enn country. If then there be no law of the par- 
cular Tate, nor any law of nations that forbids the 
gration of the Engliſh bankrupt laws on the perſonal 
poperty of an Engliſh ſubject wherever it is found, 
dere is nothing to reſtrict the large words of the ſtatutes 
I} Eliz. and 1 Fac, 1. but an implied power in a foreign 
wuntry, to declare that an Engliſh ſubject becoming 
pt ſhall notwithſtanding continue to be inveſted 
| 8 4 with 


cn. VIII G10. mich al bis rights ics apart FAY 0 
Sa perty in defiance of thoſe laws to which he owes füb. BM & 
miſſion. But ſuch a power cannot be aſſumed by any 0 
foreign ſtate, nor ought this country to make to any ſo WW &« 
$7648 a ſurrender. - For. theſe reaſons it appears that w 
the judgment of the court of mn 8 . 2 en 0 
affirmed. _ fu 
Lord Chief Juſtice Eyra.—Tnis * i ls cir. to 
cumſtance, lies within a very narrow compaſs. A Britiſh th 
ſubje&; a partner in a houſe at Manc heſter, reſiding in tor 
America for the purpoſe of collecting the debts of the jud 
houſe, having notice of a commiſſion of bankrupt being Wi a 
iſſued againſt a debtor of the houſe, inſtitutes a ſuit pro 
againſt the debtor in the court of Penſylvania, and attaches ef 
a debt due to the debtor in the hands of his debtor reſident whz 
in Penſylvania, finally recovers judgment againſt the gar. WM jud; 
niſhee, and receives from him the amount of his debt, WM ve 
The aſſignees of the bankrupt debtor bring their action cou 
againſt ſuch Britiſh ſubject in the court of King's Bench, WM ice: 
to recover the amount of the money fo received, 3 dn 
money had and received to their uſe, The queſtion , prop 
whether this action can be maintained? This judgment fr t 
againſt the garniſhee in the court of Penſylvania was iv: 
recovered properly or improperly. If notwithſtanding «nh 
the bankruptcy; the debt remained liable to an attach- 
ment according to the laws of that country, the judg wett 
ment was proper: if according to the laws of that coun- in 
try, the property in the debt was diveſted out of te fe 
bankrupt debtor, and veſted in his aſſignees, the 2 proce! 


ment was improper. . But this was a queſtion to | 
decided in the cauſe inſtituted in Penſylvanta, by the 
_ courts: of that country and not by us: we cannot exa 
mine their judgment, and if we could, we have not the 
means of doing it in this caſe. It is not ſtated upon thi 
record, nor can we take notice, what the law of Paß! 
vun, is e this. hay want if we had e ut 


"> 


could not examine eee, in a fordign I c 
tate, brought before us in this manner. It is in one way 
ny only that the ſentence or judgment of the court of a 
b foreign ſtate is examinable in our courts, and chat is, 
bat when the party who claims the benefit of it applies to 
— our courts to enforce it. When it is thus voluntarily 
4 ſubmitted to our JurjſdiQion, we treat it, notas obligatory | 
No to the extent, to which it would be obligatory perhaps in 


the country in which it was pronounced, nor as obliga- 
tory to the extent to which by our law ſentences: and 


julgments are obligatory, not as concluſive, but as matter 

in pars, as conſideration prema-facte ſufficient to raiſe: a - 
nomiſe: we examine it as we do all other. conſiderations 

of promiſes, and for that purpoſe we receive evidence of 

what the law of the foreign ſtate is, and whether the 

judgment is warranted by that law. In all other caſes; 


r- 
10 we give entire faith and credit to the ſentences of foreign 
Gion courts, and conſider them as concluſive upon us. It has 
ench, deen diſtinctly admitted in the argument, that we cannot 


anine this judgment, that the judgment proper or im- 
proper muſt ſtand, and in particular it is admitted, that 
kr the protection of the garniſhee it is a good judgment. 
ve cannot examine the judgment, there is an end of all 
rl cnfderation of the operation and effect of our bankrupt 
uns in Penhlvania, that inquiry tending directly to try 
niether the judgment was proper or improper. The 
pring up the remedy againſt the garniſhee, was a con- 
«lion thought abſolutely neceſſary to give colour to this 
Fxceeding, and the conſequences were not adverted to; 
tisin truth giving up every thing. If a garniſhee in 
kn attachment here, ſuffers the goods of A. to be 
ndemned in his hands as the goods of , the condem- 
mill not protect him againſt an action by . It 
— it is upon the ground of the goods being 
Ide taken to be the goods of B, modo & formd as they 
condemned. In neither caſe can A. follow the goods 
the hands of him who recovers the — 
| y 


en VII ü 26: only remedy is againſt the garniſheer But it is aid, 
* that upon grounds collateral: to the judgment, nay even 
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affirming; it, the money recovered in "Penſpludnia f. ſhall be 
deemed to have been received to the uſe of the 
What are theſe grounds? If it be lad that according to 
the bankrupt laws in force in England, the debt recavered 
in Penflvania as a debt due to the bankrupt, was in 
truth not due to the bankrupt, but to the aſſignecs, aud 
conſequently i in the popular ſenſe the defendant may be 
ſaid to have recovered the money of the aſſignees, then 
it ought not to have been recovered, which is ſo far from 
being collateral to the judgment, that it goes to the very 
point of it. Another, and the only other ground which 
bas been taken in the argument, is a propoſition roundly 
aſſerted, that a Britiſh ſubject ſhall not be allowed to 
contravene our bankrupt laws, by purſuing that legal 
_ diligence in a foreign country, which all perſons who are 
not Britiſh ſubjects may lawfully purſue. This muſt | 
_  acinitted to be a ground . perfectly collateral to the judg - 
ment. It is a ſpecious and very ſplendid propoſition, but 

it is not ſolid; and if it were ſolid, it concludes nothit * 
towards the ſupport of this action. It was ſaid, th 
every Britiſh ſubject owes obedience (allegiance it u 
called) to the ſtatute laws of the country. Theſe 
fine words; what do they mean? I know that the ſtatut 
law, and the bankrupt laws in particular, create and ef 
bliſh a rule of property, which may be enforced again 
every Britiſh ſubject in the due courſe of law; and th 
if a Britiſh ſubject were to fortify bis houſe, and reli 
the ſheriff by force,, he would not be allowed ſo to c 
trayene the bankrupt laws. But if we ſuppoſe 10 
Britiſh ſubject to have obtained a legal judgment here 
qur courts, in direct oppoſition to the whole ſcope u 
tenor of the bankrupt laws, either for want of proof, « 
by the error of the judge, or in any other manner t 
can be ſuppoſed, may he nat lawfully hold that judgmes 
and purſue it # all its conſequences until it is impeache 
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b jolitical obligation he may be ſaid to be under not to 
* onttavene the bankrupt laws? As a propofition it ethics, 
es. | have no objection to it, dat conſidered as a propoſition 
to f law, it is too general, concluding as I have before 
red S$ferved in nothing. Lord Mansfield tried what he could 
in ke of this propoſition; that a Britiſh ſupject ſhould not 
ad te allowed to contravene the ſtatute law of the land, in 
y be ane of the ſtrongeſt caſes that can be imagined, of wilful 
wen contravention, the cafe of marriage contracted abroad, by 
from WM Engliſh fubjects withdrawing: themſelves from England, 
very WW fr the expteſs purpoſe of contravening the ſtatute law 
mich ic<ctting marriages, and he failed altogether, This 
undly WM $ou!d teach us not to hazard any thing upon fo general 
ed to ipropoſition, which breaks under us, as often as we ar- 
legal e rnpt to ſupport any particular concluſion upon it. The 
no are MY ropoſition as applied to this particular caſe, is as incon- 
alt de rent, impolitic, and unjuſt, as it is unfounded. Tt 
zudg - well ſaid in the argument, you admit that an. Aneri- 
on but e in this caſe have purſued his legal diligence in 


wthin e courts of his own country notwithſtanding out bank- | 
d, t laws, and that you could not have taken the money 
it n rered from him, and given it to the aſſignees; will 


u then compel the Britiſh ſubject to fit fill, and fee 


| foreigner Exhanſt that fund, which might have fatiſ- 
nde i his debt, and ſo far relieved the fund for the creditors 


| again dome? I have heard no anſwer to that queſtion. Such 
ul circumftances as notice, and making affidavits here, 
nd fe the ground of the ſuit in America, appear to have 


to con : impreflion in the argument. Has not the 
e ſuch "ner his agent here? May he not have notice, and 
here "iP aftance of affidavits taken here? Shall he purſue his 
ſcope will diligence by thefe means, and under theſe circum- 
proof, I ces with effect? If he ſhall, 1 cannot diſcover either 
ner mae ſenſe or juſtice in the rule, which ſhall take the 


judgment * recovered by the Britiſh ſubject under ſimilar 
| aan . the bank 


rupt, 
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neſs. For inſtance, our courts of equity diſtribute among 


_ creditor, who uſing legal diligence, ſecures the payment 


the adminiſtration of the bankrupt laws . (theſe acts of 


of his obtaining his certificate; he may elect to proceed 


away all the effects of a man notoriouſly. inſolvent, ar 


that a Britiſh ſubje& ſhall not be allowed to contrave 


tion. In a caſe where the rule would produce no ſuch 
unjuſt inequality, as it muſt produce in this caſe, i in the 
e e. of a Britiſh ſubject and a foreigner, we are not 
accuſtomed to treat legal diligence with fo much harſl- 


creditors of equal degree, or general crellitors, as it ſhall 
happen to be a caſe of legal or equitable aſſets, pari paſſu 
The rule is as well known as the bankrupt laws, Bu 
they do not complain that equity is contravened by that 


of his whole debt perhaps of inferior degree, Even in 


parliament which no Britiſh ſubje& is to contravene) 
legal diligence is every day purſued againſt the bankrupt 
in | direct oppoſition to the ſpirit. of thoſe laws. A creditor 
who has arreſted him upon meſne proceſs, before the 
bankruptcy, may detain him in priſon up to the moment 


againſt him at law, and not to come in under the con 
miſſion, and if he happens to have the good luck to hay 
purſued his legal diligence to an execution, and ſwerf 


minute before the debtor has committed an act of bank « t! 
_ ruptcy, he diſappoints, with impunity, the whole effect be 
the bankrupt laws, and the claims of all the 2 - ff 
ditors to an equal diſtribution of the eſtate of the de cle, 
founded upon thoſe laws. So far is it from being trughWitio 


an act of parliament, in any ſenſe applicable to this ca 
that it is always a queſtion frid7iſſimi juris between 
creditor purſuing legal diligence, and the aſſignees of 
bankrupt. How much more rationally is this ſubjs 
treated, in the looſe note (as it was called) of Waring 
Knight, by Lord Mansfield, who we all know carried d 
notion of fraud upon the bankrupt laws to its utme 


en It is there ſaid, if . 
reig 
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weign country, re) obtains a preference, it cannot be Ch. VII. f, * 


u- belped ; j but that if he afterwards comes here for a divi- 
ach dend, he ſhall firſt refund what he has ſo acquired by! is 
= legal diligence, . and come in equally with the reſt of the 
creditors, or not come in at all. This is the only fair 
M; and practicable coercion that can be uſed towards Cre- 
* litors abroad, unleſs they happen to be ſo unfortunate as 


o be Britiſh ſubjects. Theſe it ſeems are to have what 
they have acquired by their legal diligence abroad taken 
ſom them, by force of the new invented legal maxim, 


3 tat no Britiſh ſubject ſhall be allowed to contravene an 
2 N of parliament. But if this maxim were as well 
5; of known and eſtabliſhed, as it is new and unheard of in 


wr law, it would conclude nothing to the title of the 
qintiffs in this action, for we muſt go back again to 
te old queſtion, whether the aſſignees of a bankrupt 
we by the laws of Pen/ylvania the property of the 
unkrupt veſted in them, of which we know nothing. | 
And then comes a ſecond queſtion, not of eaſy ſolutian, 
riether money received upon an adverſe judgment, and 
where there is no other privity or relation, than that 
wich ſubſiſts between aſſignees and a particular creditor, 
an be conſidered as money had and received to the uſe 
oy thoſe aſſignees? The caſe of Moſes v. Macferlan, is, 
believe, the only decided caſe that countenances. ſuch 
n action, but I cannot ſubſcribe to the authority of that 
ale, I will ſtate the caſe ſhortly and make ſome obſer- 
ations upon it. Macferlan ſued Moſes in the court of 
teaſcience, as indorſer of a ſmall bill of exchange, and 
kcovered againſt him there, in breach of an agreemeut 
a writing between them, that Agen ſhould not be liable 
wor ta judiced by reaſon of his indorſement. Maſes paid 
be money and brought an action in the King's Bench to 
Cover it back as money had and received to his uſa, and 
0 recover it. In the argument of the caſe it is diſtinAly 
ts yomonitted, that the merits of a judgment can never be 
del by ag original ſuit, either at law or in equity, 
| that 
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Ch. unk. f 10. that till the judgment is ſet aſide or reverſed, it is con- 
◻ Q que as to the ſubject matter of it, to all intents and 
| purpoſes; An attempt is made to diſtinguiſh the juds. 
ment and the ground of that action, I think not with 

much ſucceſs. The propoſition that the ground upon 
wich that action proceeded, was no defence againſt the 
ſentence, can hardly be maintained. Suppoſe it had been 

2 ſuit in the court of King's Bench, inſtead of a court 

of conſcience, would it have been a defence there? If i 

would why. not in a court of conſcience ? Is there to be 

a recovery in a court of conſcience only to be overturned 

by an action in the King's Bench? It is ſaid, they might 

go into agreements and tranſactions of great value; 


doubtleſs they might, if thoſe tranſactions gave a defence be 
againſt a debt, of which they have juriſdiction. Is 
not neceſſarily incident? The true objection, if there b 
an objection, is, that ſuch courts ought to have no juri In 
diction at all, becauſe the juriſdiction, if they haye i it, u 151 
draw to it cognizance of matters of which they muſt b 
very incompetent judges. Tt may be queſtionable, wie te} 
- ther a ſet off of a debt ariſing out of their JuriſdiQio bs;; 
can be pleaded or uſed ; but that does not draw into que = 


tion the truth of the propoſition, that every thing th 
goes to the eſſence. of the debt demanded, muſt of 6 
ceſſity be within their juriſdiction. To ſay that the merit 
of a caſe determined by the commiſſioners, where the 
had juriſdiction, neyer could be brought in pray ove 
in in any ſhape whateyer,, and to ſay that yet the 

fendant ought not in juſtice to keep, the money, is nd 
intelligible to me. The caſes put all ſuppoſe a Jags 
differing from the fact as repreſented, and made the g 
of the judgment. They are the caſes of the indork 
PSY. againſt the. indorſer on a' bil paid by d 
drawer, the inſured recovering upon the loß of a fl 
coming home, or upon a life where the party is f 
Ming In all of them the very ground of the) Ju m 

;hrougnht in queſtion ouer again, eee 


' 
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fon. Put another caſe; a man recovers à debt before W E 1. 
* did, the receipt is miſlaid, and afterwards found; the 
ei dis action was neyer thought to lie. In this caſe per- 

haps the money paid on the receipt might be got back, 


0 tecavſe the party by bringing the action diſaffirms the 
een lication of the money received, to the payment of the 


debt. One of the caſes put, is upon the repreſentation 
df a riſque deemed to be fair, which comes out aſter- 
yards to be. groſsly fraudulent. Is not this coming out 
woduced, by trying the queſtion over again? If one 
could conceive an action by him who had been wronged 
by the judgment, founded upon the judgment, it might 
tier clear, of the difficulty. Suppoſe one to ſay, «you 
* have recovered a judgment againſt me, which yo 
ought not to have done, whereby I am injured; this 


run s making the judgment a part of the gravamen.. In the 
t, wil aument of the caſe of doſes v. Macferlan it is ſup- 


ſed to be the ſame thing, as to the force and validity of 
de judgment, Whether the action had been brought upon 
de agreement, or to refund the money. But it appears 
ve to be a very different thing. Moſt certainly the 
aſe of Duteb v. Marren does not prove the propoſition. 
The ground of that caſe was the diſaffirmance of the 
annct upon vrhich the : conſideration money had been 
ud. If the contract could be diſaffirmed, doubtleſs the 


0 mideration money remained money paid without con- 
the deflation, and conſequently money had and received to 


& flaintiff 's. uſe. How does this apply to the icaſe of | 4 


js 1 
5 ey recovered by a judgment? It is agreed that the 
e pro gnent cannot be diſaffirmed but muſt ſtand. If the 
inder ct in. Dutch and Marren could not have been diſ- 
% ved, but muſt have ſtood, could the money haye been 


toyered by this ; action r 25 Would it not bave remained 
conlideration of an agregment, and the: party leſt to 
ceed upon his agreement. In- che caſe of Moſes v. 
Weferla: INS EOIAY 


h hs court eee eee but if u were x en 
recovery there was a breach of the agreement, upon 
which e and this was in my judgment the 
only remedy. Shall the ſame judgment create a duty for 
the recoverer upon which he may have debt, and a duty 
againſt him, upon which an actien for money had and 
received will lie? This goes beyond my comprehenſion, 
2 believe that judgment did not ſatisfy Weſtminſter Hal 
at the time; I never could ſubſcribe to it; it ſeemed to 
me fo unſettle foundations. I can imagine but one cake, 
in which money recovered by one man ſhall be money 
"had and received to the uſe of another. I mean the cafe 

of an attorney or agent, who may ſue in his own name. 
In that caſe, the action by the principal for money had 
"and received, does in truth affirm the Judgment, and doe 


proceed upon a ground collateral to it, which is ſufficient 


to maintain the action. In that caſe the ground of the 
action for money had and received, is not adverſe to the 
judgment, if it were, it would neither affirm the judy 
ment, nor be collateral to it. The other caſes which wert 
cited in the courſe of the argument, the identical cal 
determined in the Common Pleas excepted, go but 
very little way towards maintaining the 8 | 
'caſe now before us: perhaps they will be found to | 
againſt it. Lord Hardwicke's injunction milſtates d 5 
rectly againſt it. Equity interpoſed in that, . (right « 
wrong I*hall not inquire) for the expreſs purpoſe of pre 
venting that legal diligence being uſed, the effect of whic 
if uſed could not be prevented or remedied. In our c 
legal diligence has been uſed. The caſe beſore 
Bathurft, ſuppoſing the determination to haye been rig 
proves that our laws adopt foreign bankrupt laws and gi 


them effect; upon which ground equity interpoſed, | 
prevented the judgment in foreign attachment obtain 
here from being ſet up aga inſt the creditors. Tbe a 
logy 'is, that the laws'of of Penfyloanis ſhould adopt 

bankrupt laws, and that theircourts ſhould be app” to, 


l 
* + 


- 83S 8 F-8 try £Þ > a © c 


i 
bo from that caſe, that if the cufatork had 


n 1 woot — It des hotter 
be made Ho 

„ cation bete, but Had Found che plafntlf in che We 
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atichiient in that they could have taken” from 
n the Venefit'of | udgrient;, and if they cold by 
on. dei laws, it would not follow, that In this cafe we dan 
Wl 1 be Tur Rh, Tue caſe from Trulanlt pto- 
| to creds upon the ſame ground, and is in principal the ſame 
ae e with that befbre Lord Bathurſt: they Judged of the 
feſt of their own foreign attachment; judging upon a 
ſubjeX which they were competent to judge of, they held 
that the law of Ireldnd 5 — the bankrupt 15 of 
England, and fo they defeated the judgment of their ow 
courts in foreign attachment. In the caſe from Scotland, 
beir courts decided upon the priorities arid effects of thetr- 
ra proces! of legal diligence, wheteas wé are taxi 
yon ourſelves to judge of the effect of legal diligence in 
threign ſtate. | Upon the whole T reſt my Judgment 
in the following propoſitions, 1ſt. That the plaintiff 's 
&mand in this action ariſing out of a tranſaction in a 
ſreign ſtate, though it may follow the perſon, müſt be 
wu ed of according to che Jaws of that ſtate. 2dly. That 
yon this record we may have no means of knowing, and 
anndt take notice of the Jaws of the foreign ſtate in 
mich this tranſaQion arofe, and conſequently cannot 
boy that the plaintiffs hte entitled to maintain this 
on. The conclufion from theſe two propoſitions to 
be particular caſe of the plaintiffs, appears to me to be 
relſtible, They claim as aſſignees of a bankrupt under 
15 derived to them under our bankrupt laws, to reco- 
tz debt due to the bankrupt in America, If our bank- 
it laws are Allowed to operate in America, they may 
| entitled to recoyer that debt againft ſomebody, if they 
| Let oo to operate in America, they cannot be 


N 8 any body. But Me. cannot 


W u knows werben aur aerger af v0. 
— to. aperats.in Americas and raprafors cannot; know whes 


 plaintiffshgys or, have. npt tiſte to regoveragaini 
_ My l propoſition ds, that, ifoit had been 
cjcar that pur bankrupt laws have as, full. effect in Ami- 
rica, ad they Have here, the aſſigibes onght to Jnforce 
them againſt ene e not againſt the plaintiff 
i error, with whom, they have 7 ra to. 25 | repeat 
EY; RAVE 9 cauſe I mean to 

a ſy men dep hoy eng. viz. That a Britiſh-ſubje& 


A ne be * to contravene a Lewd alt of pate 


25 This propoſition can hardly b 
in, a papular.and vulgar ſenſe, and as I take i it, is not i 
in eee in Which it can be made to bear, upon the 
* to recover in this, action. My laſt pro- 

tion 4 that upon a judgment recovered and executed, 


6. which for the, fake of | the argument I ſuppoſe ought not 
þ th hays been recovered, an action for money, had andre 


: 1 if not lie far any body, not even for the perſon 


Kee ſec. 16, 
infra. 


1 Vez. 368. 


0 ie lere ben den fo, n . 


e the, whole. is. qhax upgn this ed it 


canngt be. collected that the aiſignees, have any ground d 
0 here gr elſewhere againſt; the defendants;, at ay 


this action will not lie, and , conſequently, in ay 


1 75 the judgment ought to be reverſed. Bum | 
majority of the judges, are of à different opinion, 
judgrvent of this. court will. be, chat the judgment of 


© * +; 


court of Re 1 be eee firme 


aden * * * 
94% * * 
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e raste n pee Spe ee 
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Tux 5 21 Fac. 1. . 80. relating to property by 
bon makes the reputed np as real for the be 


116411 2418 


Io a 3 


of ereditbvs in Seas a. ous piles ov nideativat © 

depriving then of the benefit of the corweyaneeg 

nade for good conſideration, ee reduced: to the 
141 6 . 0 612 


kaſchold intereſts, and goods and other perſonal chattels: 
fir in mortgages-of real eſtates and chattels real;the non= 


fraud intended'to be checked by the ſtatute, as fuck pro. 

perty is uſually mortgaged, the mortgagor remaining in 

- Creditors therefore cannot be deceived and 

celuded by the poſſeſſion of property of that nature; but 

where goods are pawned or mortgaged, itis: very different, 

becauſe poſſeſſion and a power of diſpoſal of ſuch pro- 

petty are the only” evidences of ownerſhip to * = 
treditor looks.- ; 

And -eonfiſtently with this diſtingion is A cale * 
bupbens v. Sole. There William Tappenden being in- 
&dted to the plaintiff in 1, 400 J. for ſecuring payment 
tiercof mortgaged to the plaintiff ſome leaſehold eftates, 


warf, and three hoys, but kept poſſeſſion of the hays, and 


L FSS ES R 


t not 


dec i bee time after became bankrupt. The plaintiff brought 
and d cjeftment, and got poſſeſſion of the leaſchold eſtate, 
u u the aſſignees got the hoys. The leaſehold not being 


in cent to pay the plaintiff his principal and intereſt, he 
WJ ought a bill to forecloſe, and to compel the aflignees 


kmands. The aſſignees admitting the leaſehold not 
Jacient to pay the plaintiff, inſiſted on their right to the 
under the ſtatute, the bankrupt having the poſſeſſion, 
— wl ating as owner thereof till declared bankrupt. Lord 
» 1:1 2h decreed, that the plaintiff might be at liberty to 
Aa the bill ſa far as it required an account of the pro- 
= hoys, which were ordered to be fold for th 
mes eee e, 1 


e 
11 5 4 
$514 
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delivery of poſſeſſon does not ztnount to that ſpeties of 


in under the commiſſion for his deficieney gi diſ- 


Ch. Mos 11. 


boy 
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Stephens 3 
Sole. 

1 Vez. 352. 
Bourn v. 
Dodſon, 

1 Atk. 15+ 


vicdeem the hoys, or that they might be ſold to pay his 


E . +9" ae 
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. vit. H. So where Millian Harveſt a trader, borrowed.in Jury 
2 17325, from Banjamin and Jaſepb Tomkins 1,800 2 1 


Ryal v. Rowles. 
x Atk, 165. 
8 de” 348. 


1 partnerſhip with him, and in leſs than a month after the 


1 a ſecurity, conveyed and afligi 
_ brew -hauſe at King on, and all the coppers, and utenſils 


— $6 Property 9f; which 


his dwelling- houſe and 


in trade belonging thereto, by way of mortgage ſubjedt to 
redemption. He afterwards took Jonathan Stephens i into 


partnerſhip, made a. ſecond mortgage to Potter, in truſt 
for Stephens of his moiety, not only of the utenſils, but 
the ſtock i in trade, debts, profits, c. for ſecuring a ſum 


of money then lent him by Stephens, and any future ſums |; 
that ſhould be lent. In 1737, he made a third Mortgage 2 
of the ſeventh part of his undivided moicty, of all the ? 
ſtock in trade, utenſils, debts due or to grow due, to z 
Sir James Reynell. In April, 1738, he made a fourth h 
mortgage of the ſeventh part of his undivided moiety, with ? 
the fame deſcription to Skrp. In September, 1798, he b4 
made à fifth mortgage to Stephens, for ſecuring to bim fi 
the ſum of 2,000/. which Stephens had paid to one Burgh, he 
who had the original mortgage on the freehold eſtate, the WW 5, 
real premiſſes which were conveyed: by way of leaſe to * 
Tomkins, having been mortgaged to Philip Stone, in 172%, * 
- and afligned to Burgh, who aſſigned to Stephens upon be- n. 
ing paid the 2,000 l. He afterwards made a ſixch mort. m 
gage to George Harveſt his ſon of the ſeyenth part of bis is 
undivided. moiety of the partnerſhip ſtoek in trade, debts oh 
utenſils and profits, - in conſideration of a ſum of mone hy 
lent. The queſtion was, whether all, or auy, or whic| kit 
of theſe mortgagees were intitled to reſort to the uten den 
c. for ſatisfaction, or Whether they muſt come. und ite 
the-commiſſion. thoſe; 
The court decreed thus ares cold not PW comm 
vail as ſpecific liens and ſecurities. That as to the mol. 5 
gages of lands and fixtures, they are not affected by th ie tol 
at of, parliament. Bur that the act of parliament afe%ſ.. l 
the aſſignment to Porter as. truſtee for Spephens,, relation. n. 


Gay. de not l to the freehold, | $6 e | 


* 4 1 * % 
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vir mortgages of the ſeventh part bf his erk in wee. Ea My 
and they could only be conſidered as general creditorsZ | r ta 
Again in an action of trover brought by the ſheriffifor — r. p 4. 
de county of Lancaſter againſt the defendants; who" had: a 
fized the goods in queſtion, which formerly belonged to 594 5 
dne Hayes, after they had heen takery. in executivriiat. the, * | 
ſuit of a creditor in April, 1787, to whom. the ſheriff had, Edwards v. | 
paid the value. The. defendants ſet /up,two anfwers, 1 e Roy. 
it, An aſſignment dated 16th Auguft, 1786, by. Hape, to 587- 
tuo perſons, for the benefit of ſuch of his creditors * 
would ſign a deed of compromiſe by a certain time, notice 
wereof had been publiſhed in the country papers. The 
wer given by the plaintiff to this was, that it was 
reed that Hayes ſhould continue in poſſeſſion till. Aa, 
1787, and account for the profits in the mean time do the 
ruſtees, and he accordingly continued in the viſible poſ- 
kf60n-of the goods after the aſſignment, therefore it as 
ſad the transfer. was void by the ſtat. a1 F. 1. Fo this s 
de defendant replied, by ſhewing an) undertaking B̃ßßß 
Hayer to account to thoſe truſtees for all the profits o & . 
be trade from the date of the aſſignment. The plajntiff 3 


EE 


f- 
2 


* 
PT 


1725: contended, that neither that undertaking not the notice 
mY u the papers, was: ſufficient to ſhew' the change of 
m 7 


property, and therefore the transfer was void by the 
gnors continuing in poſſeſſion. The next defence:ſeq 
ip by the defendant was a commiſſion of bankrupt taken . 
out agalnſt Hayes in January, 1788, which was at the 
kit of the very perſons who were privy to the deed of 
ugnment, and who relied on that deed as an act of banks 
wptcy, under - which commiſſion the two truſtees were 
cdoſen aſſignees. To this the plaintiff had urged, that the 
vamiſion of þankrupt ſuppoſing it had duly iſſued, did 
vt apply, becauſe. from the ſeveral dates it appears that 
be relation did not take place to oyerhaul the execution, 
And ſecondly, That it was not competent to the'perſoris 
o had ſighed the deed of aflignment, and were priviesto 
cham to ſet” ir up. as an act of bankruptcy, 


nees of J Ca- 


— India Com- pany; and a trader within the bankrupt laws 4 and being 


„ ee eber treditar” "night 6 do N dy 
CEL AAR eee 
g court . Saba 
neh of opinion, that unleſs poſſeſfiot actbmpa- 
nies and follows the deed; it is fraudulent and void; and 
12 alſo elearby of opinion, that the parties who 
were privies, and had afſented to the deed of affignmett, 
could not ſet it up as an act of bankruptcy, that the two 
5 were” utterly inconſiſtent, firſt - relying on the 
as a\bond fide valid conveyance, and then in- 
— itw-a fraud on the bankrupt laws, and ag 28 
of bankruptcy,” and they ſaid that Lord Aan feli had 
givem it as Werl Hooper v. Smith, that thoſe who 
were. privy to a concerted an of . e Sn 
tale advantage of it. 110 
So where on the 22d of Fe 1708 one Chin 
was at Calcutta in the Faſt Indies, as chief officer of the 
hip Princeſs Amelia, in the fervice of the Eaft India com- 


poliefled: of a ſum of 675 “. he applied to J. Teyli di 
Mat place to receive the ſame, and to give him a bill of 
Exchange for: the amount upon his correſpondents in 
 Bngiant, which Faylar agreed: to do upon Comeren's pet- 
mitting him to ſhip in his (Cameron's) name; and as hit 

privilege ſix bales oſ piece - goods the property of Icli 
— Cameron agreed do dd. Fhereupon Tyler gave 
Gameron a bill of Exchange for 675 4; thus: © Dacea, 
azd: November, 179 3: for 655 & ſterling, twenty day 
aſter the final adjuſtment. at the L dia Houle, of the 
count, priuate trade. of Mr. F; Cameron, chief officer ol 
the company's ſuip the Privceſs Amelia, in which 
dotnptinod fix. bates. of goods: contajning-395 pieces, 6 
teme being delivered in gend cundicion, pleaſe ta pay di 
my ſirſt bill of exchange (&cond and third oſ the ſam tene 
and date not heing paid) to the order of the 0 J. 
mrren, them af 678 U ſtofling value received, and pf 
een atoount 1 alyjec, Sc. e | 


_— * x 
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«Sit ber er 8 Evar 
ng, William Taybr,Eſquires; London.” In purſunee ofthe 
above agreement Tyler hippe fixibales- of #oods} This 

,on board the faſd ſhip in the name and as chi pri 


> 0 


kl fe bales, to hold the fame and the: produce thereof ts 
Tylrr hisexecutors; cc. tothe uſeof Cumerun undi the ac 


ecptance of the ſai bill of exchange; and after the acecptanee 
tere6fthen to bie ue bf Taxber;) his hecutors;) Ee, In 


to London: ori board the ſhip the Princeſs melia, and there 


LEE PTS HESyY eCr 


their \(al6; at the riſte and on the accviint' ef Tyler. 
The affgnment alſs contained a power of attotiũley from 
Cmeron; kuthorizing Sir Henry Pletcher, & c. for the ſule 
int benefit of 750 bz to; tecewe from the Baſt: Ind 
Compatiy the money arifing by the ſale of the ſue bales, 
nd to give receipts for the fame as in fuch caſes ib 
The fix bales of goods arrived in England im he 
Peet Amelia; Cameron during ſuch voyage being ht 


K F83:: 


company? s waretioufe as part of the privilege of Gameros, 
ind were fold as fuch'in September and Orlaberg 1994 at 
be company's ſales of private trade; they prodacet the 
rt ſum of 664 J,. 17. 8% which ſum was placed tbithe 
tredit of Cameron; and no remains iti the Hands of the 
topany:” The bill of exchange given by Taylor: for 
the purchaſe of the goods was duly acerpted, and was 
wonſed and ab un by J. Common to Mi. Bi lum 
m, before the burikruptt y of the former; but hs beef 
ruled payment by the aceeptdr M Taylor, ini tonle- 
quenc&of the) proceeds Gf the goods not having been 
pd to him. "Capterty became 4 banterupt iu: Mone 

179% ind on we 27 of chat mont « emen vf 
| mes | bankrupt 


vilege of nir ron. Gantt; bya decd-pollandey his hand! 
md {cal dated 22d Noventber, 5 793,UMgned'ts: Tahar the 


be deli pol dere ws & cœenant on the part of Cm 
inder the penalty of 890 I to tranſport and cor yey the gods 


vir ll convenient peed, after the | arrival of the ſhips to 
deliver the ſame into the company's warehouſes, to he ſold 


olfcer' thereof, and were delivered into the EH Tu 


"Linw; 3 N 1 


344 ppertp.1 
De bankrupt ese him upem the petition 
of, Gaumen. who, was a creditar of — de 


| fiing out of, the commiſion. „ The plaintiffs-werg chakg 


to the Bai India company of ſuch banktugtey, they te 


1798; nor could any alteration, have heen made in the 


recęiveſthe fame, and if the, party, ſigning die or, be- 


made by the banksupt. in the; preſent caſe. Theſe order 
| e on the trial, inzitulgd, “ The Indulgence. af 


. arbes. grinlages aiewnl. 
the officers of, the IJadia ſhips, were to che effect follow: 


amount; of. 109/, before and at the time of his cam 
miĩtting the act of bankruptcy-upep:which-the: cammicy 
was founded, and who continued ſo to be until the 


aſſignees . Il. Taylor applied, on the. Sth of Januaꝶ 
1795; at the proper office.at tbe. India Houſe: for an ac- 
count of the ſale of the goods, and claimed to zeceint 
the ſame under the ſaid aſſigmnent and letter of attorney; © 
but the meſſenger under the commiſſion of bankrupt 
againſt Gameron. having in Member, 179% given notice 


fuſed to account and pay far che goods 10. M. Nl, 
M, Taylor could not have got the produce, of the 
gods from the Eat Indie, 1 company before Jawary 


ſhip's. books. or at the, {udi@. Houſe beſore the banks 
ruptcy, as, ta, the name; of the perſon on: whoſe, account 

the gogds were ſhipped, received, /ATEL auſed, and ſold, 
The, Iadin company neuer pay the Produce, of the goods 
which haye been aſſigned witbout a power gf Attorney 
from. the aflignor, authoriſing the petſon ſa, ee 


* bankrupt, . the company do nat after wards pay ta 
ſuch, alignee. without being, indemniſjed. The, offecet 
of che Kell India company do, notwithſtanding: the my 
hibixory,. orders. of the company, frequently aſſign the 
benghit. of, their privilege. by,ahgnments. ſimilar 30 thy 


« private rade from the United Company of Merchans 
bs ; oy trading to the Eft, Indien to the Com: 
manders; and. Officers of their fcęightad Ships, Which, 


ing z dach eee, 10 bf 


6e for 
5 * tn! > i 


heeth 


the Son 


bor the proper uſe 
und they are hot on any ennHderation allowed to di- 
s pole of their on, or make uſe of the privilege of un 
other perſon whatſpeyer, unleſs: the+ court ſnall at any 
ame think proper to diſpenſe with the fame The 
«commanders and officers- ſhall be n — 4 F 
« part-of the produce of their out 
in the company's s caſh in India, 1 Wo. 
| haye-: .certificates. granted to them on the Court of Di- 
a eors, at the uſſial rates of ęxchange, not exceeding 
50000. ſterling during the courſe of the voyage, to b 
«divided amang chem in che ſame proportions as are now 
ſettled in reſpect to their private trade utwards .. 
Letd Kenyon; Chief Juſtite. The cafes eited and relied 
qr by the defendant will mot be ſhaken by a decifion 
inſi mm ir this caſe . There is no doubt but that ſhips | 
ria may be transferred by the delivery of the grand bill 
ler or that goods at ſea may be aſſigned by a delivery 
+ emu lading. The caſes, in Which: it has beth 
n that the perſpnal chattels of the wife may be ſet- 
in truſtees, will alſo remain in force. ' How the 
weltion/as to this laſt claſs of caſes would be now deter- 
ited, if -it-were es integra, I will not! preſume to fay* = 
ment that it ever was decided, that the poſſeffon and 
t onerſhip of perſunal property may be in one 
— title to ĩt in another: for I think it would 
ve been better for the public if the poſſeſſion of ſuch 
y except in the caſe of factors) were to carry tie 
id Nich it. The caſe of real property is in a different 
dn; no purchaſer is ſatisfied. with the mere poſſefs 
af an eſtate; before he purchaſes he calls for we 
te deeds and examines whether or not the 
nies to the"eftate;\* But'the poſſeſſion of erbat 
y is generally the title on which the world relies. 
The ſtatute of Jamen on which che preſent queſtion 
s, appears to me to be a Wie regulation. It was 
günm⸗ e commercial intereſts of this country were 
* 


e At para; Sh, . 
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2 proviſſons were — — 6. 
erna and "external trade of th&Tomntry'4s were are 
made in any equal number of years. And 'in my pon 
every ack of pattiament that tends te prevent fraud biff 
w receive an extenſve conſtructien, and not te be Fit. 
tered away. Now let us ſee whit this cafe tr; LH 
whid was — Ee Imma Tips had Vy the 
mmdulfgence of the E India eompatiy the” privilege ö 
ſending goods in their ſhip to a certain amount" by thi 
private regulations of the Eaſs nue company theſe Li 
 viteges'are only to be for the proper uſe of the 
tive officers, and never to be diſpbſed of unleſs the com 
pany give fpecial: leave for that purpoſe "it" appears all 
that Taylor ſhipped: theſe goods in Cameroms name ants 
his ptivileze ;/ that they were entered in the' Buff I 
company's books as Cameron's and fold as is; it fi 
appears, that Fair never could have got poſſeſſion 
theſe goods mail Famary, 1795; and that no alterati 
us to the name of che owner of the goods could ha 
been made eicher in the fhip's=bboks or at the [tl 
Houle before Cunrroms banleruptey. Now in this to 
there were no documents which Taylor could have en 
niet to maricet for the purpoſe of transferring this'p 
e eee cafe of bills of lading: but the du 
in Camrron, one of the officers on board d 
ſhip; an5:ald'the/qvidewsy: of title, on examining t 
company's books, fhewed that the property was in Un 
nn And the queſtiom now is, whether or not this 
# caſe wichin che ſtatute 2 Fac. B. c. 20 f If it bet 
really do not ' know what cafe does come within 
by falſe appearances, Ir this caſe falſe appearances v. 
held out te Cameron's creditors ; if m en 
enquiries at the ſhip refpecing the title to theſe good 
would there have appeared that the) were e 
hed W aud ier Rs name; if apf 
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che Badem . ieee, 344 
a had been e enen eee Ch VNR G 142 . 

my cauſe no pon perſon had alkigk 00-00 goods e 

* ad under the head of Cumvreꝶs privilege; if they had 

aquired at the time of the ſals, the anſwer would: Gil 

hne been the ſame, Suppoſe Cameron had been deſireu 

d ang money on the credit of theſe goods, dhe perſon 

wancing the money would reaſonably have conehideds = 

20 int they were the property of Camerom becnuſe they 

xe entered in his name. In ſhort, in whatever light 

ta is conſidered, the whole is. deluſion, The parties 

canining into Cameron's right, could only have con- 

duded that the goods were his property; whereas if the 

Hendant's argument were to prevail, thoſe who truſted 

1 neee would be deluded, by finding that 

er perſon was the owner by means of a ſecret /tranſs 

cn between Cameron and Taylor, Then it was faid 

100 al this tranſaction. was fair; as between Tay/or and 

pron, it may be fa; but as between Cumaram and his 

mütors, it is not fair, but deluſton. Therefore it ap- 

urs to me, that Cameron had the poſſeſſion, order and 

uon of theſe goods, within the meaning of. the ſta- 

e ei and within the caſe of Rail v. Rotules, in which it | 

ol that choſes in nien ware goods amt chatarts 1 

an chat act. If we were to give effect to Taybr's 

ard nd in this caſe, we ſhould defeat all the provious = 

ng t "s 30) of. Parliament, ee eee eee 
ins conſtruction than controſlet. 

lan, J.— This caſe appears to me to come 4. 

ben / within che words and meaning of the Ratate of 

un , the object of which was to, prevent perſons: is 

410 Raining, falſe credit by the poſſeſſion and apparent | 

ces wi ibip of goods not their own, and thereby delyding 

ade 1 Kc reditars,,. Under theſe circuimſtances any perſon 

cools baye advanced money to, Cameron on the credis of 

wtered i g0ods, be being che aſtenüble owner. of chow, 
0 e 6D and though = 

individuals 


| Cha WET t 11. ' indi FT may in Wan erke <A the benefi 
_ this act of patllament, if à trader has in his poſſeſſion t 


| paſſed i in order to prevent a trader” 8 obtaining a falſe and 


of them; they were carried to the E India company 


* which the public derive... from 15 if 
prixate inconveniences... .. 4... 

Groſe, J. Alt is. always a Ra 35 gook! 
Fm perſon are taken to pay the debt of another,. By 


goods « of another perſon : with the conſent of that other 
* the order and diſpoſition of chem, and the trad 

mes a bankrupt, his commiſſioners | may dipole of of 
60 for the benefit of bis creditors. i But this act u 


deluſive credit by the poſſeſſion of the goods of another, 


and if by having ſuch poſſeſſion the trader gain a fall ak 
credit, the goods are to be diſtributed under this act t 900 
thoſe who may be ſuppoſed to have given bim credi 15 


Now this caſe comes both within the words and meaning 
of this act of parliament, Cameron was the reputed owne 
of the goods, otherwiſe they could not have been brougt 
to England in this manner, for they were brought here 
a part of his privilege ; he had the order and diſpohitio 


warehouſe, and entered in their books as his prof 
and ſold as his, no notice having been given to any perk 
before the bankruptcy,that the goods were not the pn 
perty of Cameron; and the queſtion is, if he is-entitledt 
the produce of them ? Under this act of parliament 
commiſtioners are entitled to diſpoſe of it for the benet 
of Cameron's creditors. Then it was argued, that t 
money in the Eft: India company's hands was not t 
ſpecies of property that this ſtatute had i in view: but 
is a choſe in action, and it Was determined in Nyal 
Rowles, that a choſe. in W is within the dete 


e act. 555 
Leuten, 9 ys 02 me W the Agde 
entitled to recover the produce of theſe goods on fl 
group chat Taylor cannot have a better title than 


would have if. the colbpr. n wWas given to this 15 


1 


the bemtwot 0 edna Sun 


43 


he goods of Cameron, and he hnad agreed to aſſign the! n. 
v Taylor on their arrival here, and on Taylor's accepting 


eeptanee of the bill by Taylor, Cameron ſhould have'tranſ= 

erred them to Taylor or his aſſignee ; 3. after ſuch transfer, 
ſr or his agents ſhould either have taken actual | pot 
ton of the goods, or given notice that they were his 
yoperty otherwiſe he enabled Cameron to have the ap- 
ment ownerſhip of the goods. When theſe goods were 
Ai at the Faſt India company's fale, the money was 
reived by the company to the uſe of Cameron, in which 
ak, according to Ryall v. Rawles, in order to aſſign a 
doſe in action, fo as to take the caſe out of the ſtatute, 
nice ſhould have been given to the Zaft India com- 
xy, But no ſuch notice was given, and for want of 


bons by the oftenſible ownerſhip of the goods, It was 
kid indeed that, even if notice had been given, the Eaft 
hi; company would not have ſuffered any alteration 
p be made in their books before Cameron became # 
kakrupt :- but that is immaterial as far as reſpects this 
ule; notice might have been given notwithſtanding, and 
E effect of it would have been to prevent any perfons 
2 Aer at the Eaſt India Houſe into the title of, 
le goods being defrauded, becauſe there they would 
"Tit informed that the goods were not the property 
| Gmuron, though they were entered as his in their 
that VWs. Such notice therefore might have prevented the 
h fraud againſt which the act of parliament interded 
uud. But two caſes have been _— relied on, 
lu v. Forbes, and. Faltener v. Caſe, ; With. regard 
tte former I was by no. means ſatisfied with the; deci- 
n; it ſtruck me, that when the timber was delivered to 
g officers of povertument in Kent's namo, and, foghis 
he had the poſſcfon, and order and diſpoſition, og it: 
the court proceeded on. this a that the, bar 


9 9 14 en 


: hill of exchange; on the arrival of the goods, and ac . 


tTaylor gave Cameron an opportunity of defrauding other | 


ion were true Now ſuppoſing tkeſe really had berg cb: vans: 115 


3 #. 
bg 3 . . 


x Atk. 176. 


Brown v. 


Hcathcote. 


1 Atk. x60. 


evg tr. rupt bas ovly. the ann 


chat neither of thoſe two cafes militates ny ber. 


155 amen deliverpd, ee enable en 


wich it was agreed, if default ſnould be made in pay 
and Miller ſhould make over to the defendant Haube 
* Billander, together with the bills of lading 


the money ariſing from them in fatisfaCtion of his bond 


_ inſurance containing the 'goeds in the ſhip Sam! 1 


/ purpoſe, and hat not the! order and diſpoſition of them, 
But: that is not the caſe here; it 45-'hot-pretended that 
Cameron had not the order and diſpoſition as well as the 
of theſe goods. And as to Falkeney v. We, it 
wens clear that the poligy was not in — 
Gon, for he had pawned it to the broker; and thetefor 
that was not a caſe within the ſtatute 21 Fae. 1. $g 


fon in this caſe.—Pafea to the plaintiffs. 
But if the property cannot be delivered at e time of 
the cantrat, it will be ſufficient if the documents ai 


As where Pager 2 Uiams ear? his partner Jeremia 
F#ilder gave a bond to the defendant Heathcote for 1,206! 
and on the ſame day executed a deed of aſſignment, b 


ment of the money advanced by Heethcote, Millan 
or order, the goods in the two ſhips Samuel and 1; 6 


which might be the proceed of the returns of the fi 
goods and cargo for any port in England, and chat ſhou 
be conſigned to Williams and Wilder, and that they ſhou 
put Z:athote in poſſeſſion thereof. And they alſo cove 
nanted, that after receiving advice from beyond ſea of wh 
goods, that they would acquaint the defendant Heath 
with it, and impower him to diſpoſe of the ſame, and ket 


BESS EAT r = ==: 3 


Williams did accordingly aſſign over to the defendat 
Heathcote thirteen bills of — 4 and ſeveral policies 


y, as a collateral ſcevrity for the ſum o 1,200 L. 0 

latter were woah the defendant Halben, but d 
former were not. N bin: ' GL | | 

* * n e e e een N 58 


OI ck * Antes 
ud Haar haste, the ſhip was at ſea on u voynge to Guinea, 
Villas became a bankrupt, and a queſtion aroſa 
eker dis aigament wald bind n _— under 
cammi ſſion. 0366 u BOY: * Male 


e ee meaning: of. the 195 n ee en 
1 Jer. 1 n 
90, Le delivery i is Es that the nance of 
te property will admit, it is not within the ſtatute. 
The ſheriff of the county of Leiceſter having nr in 


pods of the bankrupt, this action was brought by his aſ- 
trees, in order to try, amongſt other things, whether a bill 
«le given by Langwith the bankrupt to the Oakham 
qual company was in itſelf an a& of bankruptcy, . At the 
thzes it was referred to arbitration, and the arbitrator 
(ag deſirous that his opinion on this point of law might 

& ubmitted to the reviſion of the court of King's Bench, 
kcaſe either of the parties ſhould: be: diſſatisfied with his 
gent, ſtated at length in his award the facts as they 
peed to him upon examination, with the grounds of 
Weenent thereon. He ſtated that the Oatam canal 
any had advanced to Langwith, who was employed 
pm 2 an enginer the ſam of 5,16 J. 0:5. 9 and 
kt the. work done by him at that time amounted to, 


les jor the uſe of che canal, and which were then 
Io upon the Banks of it, 15664. 4 5, that at this period 
lane company to advance him 600 J. more, in 

7 to pay his creditors in York/bire- and Lincolnſhire, 
full amount of their debts, upon which, as he was con- 


e in arrear 10 them, ghey required ſome ſecurity 
m for | money. which, he, owed-to. mam, and ac 


jg) a bill of fals. gf part of his taste was pxeoured 
&elivered to them 2 tha delivery of one copper half- 
N ih .of OaRter. 1794. en this bill of fale 


extended | 


} ol, 45. 1,4 that Langwith- had beſides expended in 


ob VIIL f. 15. 
— — 


1 
Laand-Harduiicle held, that this, upon PE bats is not 


Manton v. 


gecution at the ſuit of the Oatbam canal company, the Moore. 


n Rep. 67. 


Proputty of which 
extended only to ſuch parts of his effects as were bouptif 
with their money, and were then lying on the banks of 
the canal, which were their premiiſſes. That the company 
meaning to continue him as their engineer; töck 30 
poſſeſſion of thoſe effects by ſeizing them until the 
iqth of Fanuary, 1795, whenz diſſatisfied with his ooniuli, 
they removed him as their engineer, and ſeized theefacs | 
after which he was declared a e ere . 
diſtinct ground. 

The bill of fale awd to, alive; reviting that 15 
tain articles of agreement, dated the 2 3d May, 1794, be 
tween Langwith and the Oakham canal company, tie 
former had covenanted and agreed with the company ti 
ereR 19 locks upon the canal in manner therein mei 
tioned, and that hy certain other articles of the 24th 0 
the ſame month he had covenanted with the company tt 
erect certain bridges over the canal, and that the company 
in order to enable him to carry on and expedite the (a 
works, had advanced conſiderable ſums to him on ac 
count, and that Langwith had made bricks and purchaſe 
timber, lime, ſand, and other materials, for the ole « 
| the canal, which were depoſited on the line thereof a 

contiguous thereto, and that he was deſirous to ſecu 
to the company the ſums which they had fo advanced! 
bim an account, he. therefore, in conſideration of d 
premiſes and of 5 5. bargained, fold, and aſſigned to ther 
all and every, the bricks, clay, timber, linde; fund, a 
other materials whatſoever, purchaſed and provided byb 
for the purpoſe of making and completing the faid lee 
and bridges upon the canal, and then lying and bel | 
upon the line thereof contiguous "thereto, or elfenbein 
and he thereby put the company into the actual poſſeli 
thereof, by delivering to them one copper Halſpenn)i 
the lieu and name of poſſeſſion and ſecurity of all the 
materials, &c. And for better ſecatity of the ſaw pe gi 
a warrayt af attorney to confls Judgment, dated the 2 
oy 1794- The arbirratdr' was of opinion that 3" We 


dewölation of dankraprey, and that (War froth that befnig 
de elle here, it agfbeared to hein that his ſecurity was 
given by Eaigewith to the creditors, under an expecttatith 
dar they would advahee him 600 J. more in order to ca- 
We kim to pay other creditors, and that in point of fact 
the6oripany did advance part of che fumt te ihr fubfe- 
quent to the bill of ſale. He conſidered that Langrofrb 
bald not derive ry falſe credit” by thieſe goods retnainin 

"where they were, > becauſe from their firuation e 
mturally be fuppofed to belong to the canal company, or 

| they could be ſuppofed to belong to Cangwith, it mu 
be in his capacity of agent to the company, and to be 
applied to their uſe. © And that according to the doctrine 


be intention of the parties that poſſeſſion ſhould not be 

Kiveret in any other way, it being the manifeſt _ 

fin of the deed that Tangtbith ſhould continue in the 

DO ivution of his contract with the'e company if he conduct 
blk properly, and therefore it would have defeated 


fd hem. That the deed was only intended as a ſecurity 


Wnpany, 'becaufe they were ſtatetl by the deed to be de- 
3 on tie bounds If the canal which were their pre. 
For all Which reaſons the arbitrator = uliget 
1 we bill of fale was no act of bankruptey. 

| wn rule to fle w cauſe why the award fhoufd bor de 
ide, Lord Kenyon, Chief Juſtice, ſaid it has been * 
fly adaiitted; that if ſuch a poſſeſſion of the goods, as 

* nature "of che caſe would permit, was taken by the 
a company at the time Wen the bill of ſale was ee. 
mach 7 Oe is in end of the” queſtion, Then it bez 
to'confider what wis the ſituations ef theſe 
"The area; vo ere carrying on feat 


* J. ; * works, 


kid down in Edwards v. Harben, it was e cotififfent with 


ich intention, if they had ſeized upon the goods and 


for tie due execution of his contract, and that in point f 
kit the goods might be faid to be in the poſſeſſion of the 


to à par f ehe effects of A aft; Ch. VIH T f. 
was 0 028 of —— were done inten- == 
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35+ Atignment of Property'of which 


Ch. VIIL C, 11. ah had employed an engineer, and had advanced 

— to him, with which he had procured the goods in 2 
sadlnd depoſited them on the banks of their, canal, fit for the 
purpoſe of being there uſed, theſe materials were of great 

bulk, and this engineer ſo being in arrear to the com- 

pany, executed to them a bill of ſale of theſe goods then 

lying on the banks of their canal which were their pro- 

perty. In caſes of this kind, the queſtion whether the 

act be-or be not fraudulent depends on another queſtion; 

whether the goods be or be not delivered with the inſtry- 

ment that prof-fles to convey them. A conveyance of 
goods without deed is fraudulent unleſs poſſeſſian of the 
goods be given, if it be by deed, it is fraudulent and an at 

of bankruptcy. But in this caſe no other poſſeſſion could 

have been given. When the bill of ſale was executed the 
goods remained on the premiſes of the canal company, to 
whom the conveyance was made, Tt has been admitted 
in many caſes, that there need not be a tranſmutation from 
hand to hand. Where goods are in a warehouſe, thei 
delivery of the key of the warehouſe has been held ſufi- 
cient and yet ſuch a conveyance may be as ſecret as the 


. preſent. It is ſtated in the award that Langwith could tot a. 
not derive any falſe credit from the ſuppoſed. poſſeſſion n th 
theſe goods, becauſe they appeared, from the ſituation nie w 
which they were placed, to belong to the company on! 
whoſe ground they were lying. Thus, not knowing the 

what other delivery of the goods there could have been wen 


I am bound to ſay, that the poſſeſſion depended on f 
property of the goods. This appears to have been a fa 
tranſaction, the goods were bought with the money oft 
company, and were intended for their uſe, This is nc 
like Troines's caſe, that was a caſe of great fraud, I u 
therefore of opinion that the honeſty of the caſe falls 1 
With the law of the caſe, and that the deciſion of the at 

bitrator was perfectly right. 
| Aſbhurſt, Juſtice. — The only queſtioni is, whether poſ 
__ of the goods were or were not givent to the canal con 


the Bankrupe is 'reputed»Owner? = 355 

7 pany when the bill of ſale was made, and I think 1 Was. Ch. VIII. t. 
„Due goods were before lying on the premiſſes of the com.. 
e pany, and there could have been no other delivery of the 
It goods; it would have been abſurd to have removed the 
Ne goods from the place where they were lying, ſince they muſt 
en have been afterwards brought back to the uy ſame __ 
0- in order to be uſed, 
he | Greſe, Juſtice. —It has been n that this deed : 
n: was an act of bankruptcy, on the ground that it was frau- 
[Y- dulent. But it was not fraudulent as far as it reſpected 
e Largwith's other creditors ; it was for their benefit; for 
the the canal company, in conſideration of the bill of ſake, were 
o advance to him more money in order to enable him to 
pay his other creditors and to carry on his buſineſs, Nor 
vas the deed fraudulent as far as reſpected the canal com- 
pany, Then it was ſaid that the tranſaction was fraudu- 
nt, becauſe the poſſeſſion of the goods was not changed, 
nd Twine's caſe was cited to prove it, but the circum» 
lances of that caſe differ from thoſe in the preſent ; and 
tmuſt be remembered, that in that caſe the not transfer- 
ing the poſſeſſion was only ſaid to be a badge of fraud, and 
not neceſſarily fraudulent in itſelf, Then we muſt take 
al the circumſtances of the caſe into confideration, and 
ke whether it be or be not fraudulent ; but I am of opi- 
ion that the queſtion. of fraud was for the conſideration 
& the jury, and the duty of the jury in this caſe devolved : 
won the arbitrator, who has determined that there was 
w fraud in the caſe. I agree with the determination in 
Luards v. Harben, though even there the caſe of Buck- 

. Royſton, was mentioned by Mr. Juſtice Buller, in : 
ich it was held that the want of poſſeſſion did not make 
de bill of ſale fraudulent, it being conſiſtent with the 
al. But in this caſe I think the poſſeſſion of the goods 
delivered to the company, as far as poſſeſſion under 
ſe circumſtances could be given, and that there was 
fraud in the tranſaction. | 
een. Juſtice. Twine's caſe, on the authority of 
4 it has been contended that tlis deed was fraudulent, | 
Aa2 is 


on 
n a fa 
y oft 
8 18 NC 
In 
falls 1 
the at 


3686 ae uur er paspebiß of whith 
Ob. VII. .. n. is very diſtinguiſhable from the preſent: Tete the 


9 debtor, in order to defeat an execution ſued out by ode of of 

nis creditors, executed a bill of falle of ſome goods to ano. alle 

ther, and the vendor though a creditor ſuffered him to o je 

tinue in poſſeſſion of the goods z he appeared to the vori , 

and acted as owner. of the goods, and indeed fold Tome the c 

of them afterwards, though the profeſſed object of the Gor 

vill. of fale was to make an abſolute transfer of the pool 5, 

to the vendee. But it has been (aid, that i in this cafe th Phy 

bankrupt maſt'be confidered by the world as the ot gau 

vf theſe goods after the bill of fale, becauſe the good rf bee! 

mained where they were before, and no pdſſefſion of te 1:1 ; 

2 was delivered to the canal company. I agtee thuti mies, 

poſſeſſion of the goods by the eompany did not acconefiſ iter 

3 re bill of ale this would have fallen within thoſs It 

caſes where the want of poſſeſſion was deemed. a | fhoul, 

of fraud; but what was the poſſbffon of the bankrupt In of thi 

felf before the bill of fale ? The goods were then app goal 

rently in the poſſeſſion of the company, becauſe they werd raym 

lying on their banks ; the bankrupt had no poſſeſſion ba t 

the goods, otherwiſe than becauſe he had che property i At 

them ; but when he transferred that property to the con vis + 

pany, he had referred the-poſſefion to the company, w to thi 

had the property, and in whom the Tole poſleffion apm cage 

rently was before, and conſequently no falſt credit in Me . 

bankrupt was held out to the world. I am therefore of opi anker 

mon that this deed was not fraudulent.— Rule di a 

Ex parte And it has been determined that a mortgage of a CO dre 

Matthews. at ſea, if che mortgagee takes all methods in his power i the 

ons bs Fet poſſeffion, fuch as a bill of ſale, Cc. will be ig ci 

By the 26 C. 3. notwithſtanding the ſtatute 21 Fac, 1: for otherwiſe Mag nr 
y the 2 3. 

0. 60. . 17. bill ſecurity could be made of a ſhip at fen. But if the cr Lor 

c dernde ditor was to ſuffer the ſhip to come back and go up m 

of the regiſtry another voyage, the caſe would be very different. Pere 

8 the delivering of the grand bil of fale will not be fuhr m 

the bill of tale Cient, if there is an .opportunlity* of waking actual 1 th 

bee 2 


8 Rollegon v. IM bert. 3 Term. Rep. 1 - Th 


the Bankrupt — n | „ 
Thus, where it appeared that alter Phyne the banks Ch. VM. 411. 

| crypt, was owner of nineteen thirty-two parts of à thip A pat | 
called the Friendſhip, and that by an indenture made on my = > 

the gb. Fly 1777, between the ſaid Malter Phyne on B. R. 

the one part, and Jahn and Bartlett Gurney, bankers, af n 

de other part, reciting that the ſaid ahn and Bartlett 

Gurney had, on the date thereof, paid and lent unto Malter 

Phyne 4001. on bottamree, to be paid by the faid Walter 

Phyne, his executors, c. within fix months after notice 

ſhould be given to him by them in writing, but ſuch no- 

zei es not to be given till fix months after the date of the 

lud indenture (unleſs a total loſs by perils of the ſea, ene- 


mies, pirates, or fire ſhould happen.) The premium and 
on intereſt were 251. 
thoſe It was agreed, that in caſe of default of payment, it 3 
adge ſhould be lawful for Jebn and Bartlett Gurney to diſpoſe - 
him ot the ſhip without interruption; and in caſe a total loſs 
p fi0uld happen before the fix months expired, then ng 


ve ment to be demanded by Jahn and Bartlett Gurney; 
on A but the premium ſhould be paid to the date of the loſs. 


* 0 At the time of the execution of the indenture, the ſhi 
Com was at Tarmoutbh, and the grand bill of fale was Jeliversd , 
ae the defendants. Walter Phyne and the other parts 


arri owners had the management, and appeared and acted as 

n ung be viſble owners from the time of the e till the 
kakruptcy of Walter Phyne. | 

The queſtion was, whether John and Bartlett Gurney 

a fbi vere intitled to retain ſo much of Walter Phyne's ſhare 

wer gene money ariſing from the ſale of the ſhip, as will be 

val WM :fcient to diſcharge the intereſt and principal due on the 
Agnment againſt the aſſgnees of Walter Phyne. © 

ic cron Lord Mansfield faid, that it had been determined that 

0 upo he mortgage of a ſhip at ſea, is not within the ſtatute 

9 F ccre the grand bill of ſale is delivered to the mortgagee. 

hut that the caſe of Stephens v. Sole is a very ſtrong caſe, \ 
ua the court were bound by it. That he at firſt doubtdad 
he the delivery of the grand bill of ſals by Walter 
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| ch. II. 4. = Pin. ak not diſtinguiſh | it from StepBins . v. Sol; but 


Au inbon v. 


Maling. 
2 Term. Rep. 
4852. 


gagor kept poſſeſſion of the hoy. And therefore that the 
| defendant was not intitled to retain againſt the aſſignees 


the plaintiff, ſubject to the opinion of the court on a caſe 


and it was thereby agreed, that until default in payment 


having become his property. On the 12th Augu/t, 178 


that it appears there was a grand bill of fale in that caſe, 
which was delivered to the mortgagee, though the mort- 


In an action of trover for the ſhip Mercury tried at 
Guildhall, before Groſe, J. a verdict was found for 


in ſubſtance as follows: By indenture, dated 16th Marth, 
1785, Brown bargained and ſold the ſhip then at ſea, and 
aſſigned the grand bill of ſale thereof to the plaintiff for 
ſecuring the ſum of 2,000/. already advanced by the 
plaintiff, and for ſecuring fuch further ſums as the plain- 
tiff ſhould advance, ſubject to a proviſo. or condition 
therein contained, for redemption on payment by Burn, 
on demand by the plaintiff of the money then advanced, 
or which ſhould thereafter be advanced, together with 
lawful intereſt. The indenture alſo contained a covenant 
that Burn ſhould immediately, after the execution thereof, 
cauſe the ſhip to. be inſured, and pay the premium, & 


ſhould be made, it ſhould be lawful for Burn to hold the 
ſhip, and take the profits for his own uſe and benefit. II 
alſo appeared, that the grand bill of ſale was delivered tc 
the plaintiff on the execution of the ſaid deed. On the 
23d March, 1785, inſurance was made by Burn on th 
ſhip at and ſrom Shields to Jamaica, and back again ti 
Londen, And on the 26th May, 1785, the following 
memorandum was made on the back of the policy, ang 
ſigned by all the underwriters; That whereas the with! 
ſhip, having been ſold to Charles Atkinſon (the plaintiff) 
we the inſurers on this policy do hereby conſent 20 
agree, that he ſhall be entitled to this inſurance, the * 


Burn became a bankrupt. In September, 1785, the bi 
arrived in England, and the plaintiff immediately 1 


poſſeſſion of her. No actual 0 of the money | 
CUE 


the Bankriipt is reputed PTY 


, 


who are aflignees of Burn, converted the ſhip to their 


own uſe. | 
Abburft, Ire only doubt that can be wad ariſes 


this caſe and the nature of the property, that ſtatute will 
not be found to apply to it. The object of the ſtatute 
was to guard againſt fraudulent ſales, which were intend- 
ed to give the trader a fictitious credit, and to enable him 
tocommit a fraud on the generality of his creditors. But 


te remedied by the act. A mortgage of a ſhip at ſea, is 
jery frequently made, is univerſally recognized, and 
dught to be encouraged for the benefit of trade. But 
kom the nature of i it, no actual delivery of the thing 
itelf can be made at the time of the mortgage, and there- 
fore a delivery of the grand bill of ſale has always been 
Ell ſufficient to transfer the property. A mortgage of 
2 veſſel at ſea is not like a mortgage of other ſpecies of 
poperty, it is warranted by the common courſe of trade, 
ud the act of parliament did not intend to prevent ſuch 
conveyances. Then it is faid, that a demand ought to 
bye been made, but it appears that the aſſignees had 
taken the ſhip out of the poſſeſſion of the plaintiff, and 
ſold her, therefore, by their own act, they had made a 


he action was brought. 
Buller, J. —As to the objection of form, this is not 


Ia man lends ſheep to another to depaſture and he de- 
boy them, the lender may maintain treſpaſs againſt the 


I» demand is neceſſary where the thing is deſtroyed. 
Now here the aſſignees had fold the ſhip, and fo no de- 
fand was ovary.” The property of the op. by. "the 

| Aa + | 


ſom the ſtatute 21 Fac. 1. but conſidering the whole of 


confidering the nature of this property, it is not liable to 
that objection, nor is it within the miſchief intended to 


mand unneceſſary, and the money was not paid won : 
ulike the caſe put in Co. Lit. J. 71. where it is faid, that 


Ger, without making any demand of the iheep, becauſe 


% 


359 
cured by the aſſignment was proved to be made before Cb. vIIt. f xx, 
the poſſeſſion of the ſhip was taken. The defendants, . —— 


36 
3 


Ch. VIIL,: " 


Y | — is deſtroyed, trover will lie for it without any regard ta 


he has no bill of ſale to produce, his poſſeſſion alone 
amounts to nothing, Therefore it bas been inyariabl 


Silleſpy v. 
Coutts, Ambler, 
6 52. ex parte 
Standgroom. 
Vez. jun. 163. 


delivery of the grand bill of ſale amounts to a delivery of 


| bow can it be ſaid, that any falſe colours were held out 


the plaintiff to maintain his actions. 


bill of ale was 5 in che aint, « _ "05-688 thay 


the proviſo or a demand of the money. Then on the gene. 
ral queſtion, whether this conveyance js void under either 
of the ſtatutes of Fames the Firſt; or Elizabeth, i it has been 
eftabliſhed by a variety of caſes, beginning with that of 
Ryall v. Rolle, that if a ſhip: be ſold whilft at ſea, the 


the ſhip itſelf, it is the only delivery which the fue 
matter is capable of, The bill of fale is the = 
muniment of the property, by the vendees taking that, 
be prevents the vendor from defrauding others, Then 


to the world in this caſe, the. plaintiff took poſſeſſion of 
the-{hip the firſt moment ſhe arrived in port. And as ta 
the agreement itſelf there is no objection to it, I con- 
rue: it differemly from the defendants counſel, it is 
more in favour of the creditor than that of the debtor, 
for. the money is payable on demand, which is ſtronger 
than- if the ſhip had been agreed to be delivered on 
failure of the payment at fix or twelve months, for then 
no demand could have been made till that Fine, to entitle 


Grgje, J.— There is a great difference Wen a ſale 
of a ſhip and of other goods. A perſon by being in 
poliethon of a ſhip, does not thereby acquire any credit 
becauſe whoever is requeſted to adyance money thereon 
will require to be ſhewn how the other is owner, and i 


held, that the delivery of the grand bill of ſale is a del 
vety of the thip itſelf. I hen are there any falſe colou 
held out in this caſe ? The plaintiff took poſſeſſion of th 

ſhip,. the firſt moment that he could, therefore this car 
veyance is not within either the ſtatutes of Elizabeth 0 
of James the firſt, conſequently the plaintiff is entitled t 


. e EEO) cn oe Es oY 


4 


ah If a tip i is in a es port, Why hed _ ſo by 
in e mortgagee; it is not neceſſary for him to take poſſeſ- 
eon until her arrival in Great Britain; for where, by in- 
r (coture 20th of Auguſt, 1783, Gooch and Cotton aſſigned 


0 
. 

Ch, VIII. C 18. 
Ex parte | 


Batſon, $th 
Avguft, 179%. 


en o Lindgren and Grill, . amongſt others, the ſhip in 


Ti [row called the Nautilus, ſubject to a proviſo. far, 
the WW redemption on payment 6 the money due ne . 
7 of (tton to them. kN 

jec On the 31ſt of March, 1 Re was ris Ps 
ly WWoving from Gooch and Cotton to Lindegren and Grill 
hat, 11.808 ! 45. 2 d. Batſon and Stephenſon, the Wee, 
hen kent Lindegren and Grill 20,000 l. 


out By leaſe and releaſe of the 17th and 18th of September, - 


tereſt in the ſaid ſhip the Nautilus to Batſon and Stephen- 
kn, On the 7th of October, 1783, Lindegren and Co. 


buch and Cotton became bankrupts., 

An enquiry was directed by the maſter as to che (hip 
Nautilus who reported, that on the 20th of Auguſt, 1783, 
be time of the aſſignment of the ſhip by Gooch and 
Clan, the Nautilus was at Dublin, where the remained 
til the 14th of September, and then ſailed to Cadix, 
tom whence ſhe had then lately returned to Yarmouth. 


ere ſerved with notices of Lindegren's in n 
be ſhip to Batſon. | 


zh, and on the 1ſt, of April, 1784, gave authority to 
"My attorney to take ann which Wl acopr flog 
ue on the 5th of that month. 


(91, {tated that the ſhip Nautilus failed from Dublin to 
«zz and that on the 18th- of Seprmber, 1783, the 
Lu lus was aſſigned by Lindegren to Batſon; that Batfox 
d not have taken n 


rival 


1383, Lindegren and Grill inter alia aſſigned their in- 


kecame bankrupts, and on the Ath of de, 1783, 


E on the 9th of Oclober, 1783, Gooch and Cotton 


That cbous the later eto Sdn rs. Boat tes 
tived information of the arrival of the Nautilus at Tar- | 


The maſter, by a ſecond report, dated a 13th of May, | 


LM na nee” 


Ch. VIE c r. rival at Yarmouth, but that Lindegren and Grill might 
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have taken poſſeſſion immediately after the aſſignment to 
them, as the ſhip remained at Dublin from the 19th of 
Auguſi to the 14th of September, 1783. The maſter a 
ated, that Batſon did not know of the ſhip's being a 
Dublin or Cadiz; and that Batſon, in the latter end of 
March, 1784, had notice of the arrival of the ſhip, and 
immediately gave authority to take poſſeſſion, which was 
done on the 5th of April, as ſtated in the former repat. 
The queſtion was raiſed for the aſſignees of Gooch and 
Gitton, Whether the mortgagee was not bound to take 
poſſeſſion of the ſhip in a foreign port? and it was argued 
that the petitioner could be in no better fituation than 
Lindegren and Grill, The Chancellor at firſt inclined 
to think that Lindegren and Grill ought to have ſent tt 
Dublin, and taken poſſeſſion of the ſhip ; but upor 
a further argument he held, that a mortgagee of a ſhi 
was not bound to take poſſeſſion in a foreign port; and 
he directed the ſhip to be fold for the benefit of the 
titioners. c _ 
+ Where a ſhare of a ſhip is mortgaged or pledged, the 
delivering of the bill of ſale of that ſhare is ſufficient u 
eftabliſh the ſecurity, without the mortagee's taking at 
ſfeion of the ſkip. | | | 
Thus, Duncan Eyre being owner of a ſhip, and as ſuc 
in poſſeſſion of the grand bill of ſale, makes an aſſign 
ment of eight ſixteenths to eight different perſons. Alt 
that he mortgages thirteen ſixteenths (though in fact h 
was only entitled to the remaining eight ſixteenths] t 
the defendants Coutts and Stephens, bankers in Edinburgi 
- for balance of accounts. The plaintiff was a purchal 
of one eighth, and beſides an affigument took a forn 
poſſeſſion of the whole ſhip, and got the grand bill e 
fale into his poſſeſſion, upon which the names of himſe 
and the ſeven other purchaſers appeared to be endorie 
| but without any date. The bill was brought by d 
plaintiff ta be preferred ta Gourts and Stephens, upon Of 
, : | ; ; gro 10% 


the Bankrupt is rephited' Owner, - 


oht pounds: iſt, That Coutts and Serphens ought to have 1 - SI 


t to ¶aken poſſeſſion of the ſhip, and of the grand bill of ſale; 
dc not doing it they put it in the power of Eyre to impoſe ' 


2 i poſſeſſion of the ſhip, and of the grand bill of ſale. 
On the other fide it was argued, that Coutts and Stephens 
nere honeſt creditors, and that if they have neglected to 
take the proper means to ſecure their debts, all the other 
xrſons have been guilty of the ſame neglect; that the 
Windorſements are without date, and it does not appear 
wen, or upon what occaſion, they were made; that 
Cutts and Stephens debt was lent only upon part of the 
lip and therefore if poſſeſſion ought to be delivered in 


wot requiſite, nor hardly poſſible,” of a part only; that the 
mere poſſeſſion of the grand bill of ſale is not ſufficient 
b give a preference; that in this caſe it does not 1 1.200 
tow or when the plaintiff got poſſeſſion of it. 

Lord Camden, Chancellor, was of opinion with the 
Wifndants Coutts and Stephens, for the reaſons urged by 
te counſel, and added, that the plaintiff and the other 
hen purchaſers 'are to be conſidered as ſtanding in the 
ere of Duncan Eyre, and took the ſhares ſubject to the 


V Eyre, © 

do where Fo/hua Long the elder, and Joſhua Long the 
punger, were on the 3oth of June 1789, indebted to 
ke petitioner in the ſum of 2057. 10s. for money lent 


Aft 
fact h 
ths). t 
nburgh 
zrchale 
for 


ke petitioner, their joint note of hand for that ſum, pay- 
plc on demand, with intereſt, and alſo depoſited with 
f n two bills of ſale, of two ſixteenths of a ſhip called the 
| bill Us ache Planter, executed by one John Bond to Foſbua 
hill»; the elder. At the time of the depoſit they promiſed 
noori lk execute an aſſignment of che faid ſhares, by way of 
by engage, to che petitioner, when requeſted ſo to do. 
* time after wards e paid the petitioner 75 U. 
ou b pur of the debt, and afterwards Long the elder called 


ae on the other perſons. 2d. That the plaintiſſ had taken 


al of a ſale or mortgage of the whole ſhip, yet it is 


- 
: * 


#ts due to Coutts and e and e upon a | 


d them, for ſecuring the payment of which they gave to 


upon 


” 

PL * 

5 * 8 2 

1 8 2 

8 

* 
* 
” 


| Sud upon the petitioner, ard repreſented to-him that be ha 


| ſeflion of the thip had been taken by the petitioner ; 


es. 163. 


- commiſſion, for ſo much as it ſhould be-inſufficient 


lend bim one of the bills of ſale, aſſuring the petitioner he 


would return the bill of / ſale immediately. The petitioner 
- complied with the requeſt, but never could get back the 


diſcharge of the petitioner's debt, and that if it did nn 


the reſidue vader the cammilcnny, as in the Caſe of 


At firſt fight, be (aid, he ſhould have held, that a trans 
might be complete by a transfer of the inftruments, 
would be an objection if it was a transfer of the hol 


| thare of the ſhip ſhould be ſold befare the commillionen 
and the money riſing from the (ale applied in diſchar 


of Property 6 which 


an opportunity of diſpoſing of the ſaid ſhares of the {ai 
thip to great advantage, and requeſted the petitioner w 


only wanted to ſhew it to a Fi who he thought woul 
purchaſe both, and then he would pay the petitioner his 
whole principal and intereſt, and aſſured the petitioner he 


bill of ſale. On the 28th of Fanuary, 1799, the Lov! 
were declared bankrupts. The petition was to have the 
remaining bill of ſale fold, and the produce applied ta the 


produce ſufficient for that purpoſe, that he might prov 


mortgager, 
This was obje&ted to by the aflignees, 8 dene 


alſo becauſe the requiſitions of me eilen act had nd 
deen complied with, 
The Lord Chancellor faid, According to the genen 
rule poſſeſſion is to be given, but in caſe of affignmente 
ſhares of a ſhip, there ſeems to be no other way « 
giving it than this; nor does it appear that the bankru 
ever acted as owner of it from the time of the drpol i 


As ta the objection, that it will be void upon the regiſt 
act, he did. not remember whether that operates upon 
ſhare only ; but it is worth looking into upon th t all 
The petition ſtoad over; and afterwards, upon the 2d 

„being again argued, an order was made that i 


of the petitianer's debt, and that he ſhould prove under t 


"the Banſerups is reputed Div 3 
Choſes in ation are held within . Ririns, Jie: "Wy tu VIII. Cl. 
tough they are 3 e 
by the law in ſuch caſe. | 

Caſe owing 6500 f. to Crowder on bond, with ſome Falkner v. Ca. 
near of intereſt, for feeuring the fame, in April 1777, gave bs — - 
(oder a bill of ſale of three ſhips; the Bennett which 497. | 
kd lately Taied from "Liverpool to Jamaieů dhe Famy Ve 2 

then lying in the dock at Liver poi and the Anne then | 
building, and all policies of infarance, ſum and ſums of 
money whatever then inſured, or to beinſured upon the ſaid 
ſhip or veſſels or any of them, to hold the ſaid three ſeveral 
ſhips or veſſels, and other the premiſes to the teftator, hie 
uetutors, Fr. as his and their own proper goods ang f 
hattels; and Gaſe covenanted, that he would from timm i 

Þ time, at his Own proper charges, cnuſe the fame mw - - | 
hips to be ſufficiently and properly inſured, and ſo con. 
time the Came ifiſured, whilſt the ſame veſlels "ſhould re- 
hettively be out ef the ſaid port of Liverpool upon any „ 
unge Whatſocver, and in caſe of any loſs, ſhould 'and ©, bh 
ud pay the money due, and to be recovered upon - | 23 
j fach policy or policies of inſurance to the ſaid T. 
der, his executors, &c. for the purpoſe of paying 
A cin ro him or them the ſaid 6, 00 J. and all 
ereſt and other money due, and to become due to him 
13 4 the faid bond ß with a proviſo for Latinas — 
e Iſt of Huguſt then net. : | 
The Fanny and Anne lay at 3 dome time 
ud the bill of ſale was executed. The Bennett returned 


reg: Liverpool, and failed on another voyage, but Crawder 
ups r took. poſſeſſion of any of them. Soon after. the 
WET wal had failed, in Fanuary 1788, Crawier applied to 


„% deliver up to him che ſeveral policies he had | 
that of ecanted to get effected on the reſpectivs ſhips. It of 
onen appeared, that Gaſe had inſured in Londen, ' upon 

liſcha! ue Fanny 2,0004. and a large ſam.,upon'her.cargo 1 
nder ee ame policy wich one Barclay an inſurance broker, "FIR | 
cient Wi” ained the policy as @ ſecurity tor. the: en 5 


- 


8 —— 
Cg. vn. . 1. and alſo for the balance due from Caſe on his general ac. 
—— count, and Gaſe was therefore not able to deliver it over 

to oder, but he informed him that ſuch inſurance hall 

been made, and offered to give him an order to recoy 

in caſe of loſs, and deliver to him another policy on the 

ſame ſhip for 600 J. which had been effected in Liver. 

pool, On the 23d of March, 1778, a commiſſion of 

bankrupt iſſued againſt Cafe, and it was not diſputed i 1 

the arguments that he had committed acts of bankruptey 

in November, 1777, but it was not. ſo alledged in eiche 

the bill or anſwer. The ſhip Fanny Was captured by a 

Anerican. privateer on the coaſt of Africa on the bth e 

March, 1778, and as ſoon as Crowder heard of it, whid 

was not till the beginning of July, 17787 be applied u 

E 5 Barclay to give up the policy, who refuſed unleſs } 
1 would pay the balance of the account due from Caf 
| | which was 779 l 11 5. to indemnify. him. Crowder de 
clined to do this; but the affignees acceded to the 
terms and poſſeſſed themſelves of the policy, and there 
upon received from the bulk of the underwriters t 
amount of their ſubſcriptions. Crowder, filed a bill | 
Hill. 1179, againſt the bankrupt and the aſſignees, mr | 
ing that the aſſignees might be decreed to account m 
him, for all the money received from theſe two palicie 
and in caſe any part of ſuch money was received, th 
the aſſignees might either recover and pay the ſame 
him, or deliver the ſaid policy of inſurance in their hand 
to the plaintiff, and conſent to his receiving the mont 
due on both policies, and .impower him to make uſe g 
their names for recovering and receiving it, on d 
| er 's indemnifying them therein. 
„ Lord Chancellor. The queſtion is, upon the appli ; 
e.on of the ſtatute of Fames to this caſe. In ri 17] 
| Caſe having aſſigned over the veſſel, aſſigned all polic 

to Crowder, in conſideration of a debt due at the time, 2 

therefore as to conſideration the tranſaction is valid. In 


following he made a policy on the. Fanny, but the 2 


the Banu rupt is trputed Owner: 367 
20: being then his creditor, would not part with the policy, till Ck. vIM-<. us, i" 
ver ic had been paid what was due to him, and Caſe agreed . 
chat the policy ſhould lie with the broker, as a-ſecurity 

fr paying that demand. There ſeems to me to be no 

*Frence in caſes where, effects which have been in 

ver. bee poſſefnon of the pawner are pledged, or goods that 

n off): bas a property in are left in the hands of a third per- 

ed ina; for 1 conſider them equally as pledges. Taking 

me tis as a pawn, I ſhould conſider firſt, what the caſe 

e oed be if the ſtatute of James did not affect it, and 


cen what effect that ſtatute has. If there were no 
vb en ſtacute in the preſent caſe, it would be clear that 


be plaintiff did obtain that intereſt, which he is now 
kecing in the ſubjeA. The policy of inſurance was in 
Borclay's hands, and Crowder in equity acquired à right 
i that policy, and this court would not turn him round 
eder his relief againſt Caſe. It is clear, abſtracted 
ſom the ſtatute, that whatever binds a ſubject of pro- 
in the hands of the bankrupt will bind it in the 
ads of the aſſignees. Their title is merely derivative, 
u they take the property of the bankrupt ſubject to all 
> P00 wradle liens on it, that bound it in the hands of the 
" WPakrupt ; and here if there had been no ſuch ſtatute, the 
glicie frees would have been bound by this contract of the 
d, 0 ukrupt. The queſtion therefore is, ſecondly, whether 
Is ſtatute affects this caſe. The words are, if any 
non at the time he ſhall become bankrupt, ſhould by 
ment of the true owner have in his poſſeſſion, order 
; ule position, any goods or chattels ' whereof he ſhould 
on "FF ©: reputed owner, and take upon him the ale, alter- 
n or diſpoſition as owner, the commiſſioners ſhould 
appli power to diſpoſe of the ſame for the benefit of the 
h ers. The queſtion therefore is, whether the bank- 
pole intereſt in this ſubject falls under the words goods 


joe, “ chattels in the act Whether that intereſt reſided © © 
n) % the bankrupt in any right of form or poſſeſſion at the 
e bro of the bankruptey? His right was merely equitable 


to 


„. Pavtlay had polleffion pain: ih 


1 itz ic th bankrupt had only A right to rotem. 
bankropt when ſolvent afligned"all his intereſt to 4 


b ſtranger. It is objected, that he did not then deliver 


poſſeſſion; but he had not the poſleffion'ts deliver, he hal 
Baitly the right of -redemprion'; he did therefore, x it 
ſeems, all that he could do, alſign all his equitable rig 
to the plaintiff; The ſtature is to be conſidered 28 jt 
Poſtivu, and here it is impoſſible to charge the aſſignet 


of this equity, with baving left the poſſeſſion of the thing 


afgned in the hands of the bankrupt. -In caſts w 
ſhips are at fea, ſymbolical poſſeſſion is allowed, and wh 
is much clearer of the objection of poſſeſſion, on the be 
half of Growder. But it is argued, that Crowder ſhoul 


have given notice to Barclay of his equitable interel 
Which would have been publiſhing to the World, f 


the property did not belong to the bankrupt. The fir 


anſwer is, that there was not a ſcintilla of property in t 


bankrupt. And ſecondly, ſuppoſing notice had bet 
given, it would have been a tranſaction merely betwee 


| Crawder and Barclay. The conſequence j 18 that the a 


Ryal v. Rowles. 
1 Ver. 372. 


1 Atk. 171.177, 


A Choſe in ac- 
tion may be aſ- 
figned without 
deed. Howel v. 
MlIvers. 

4 Term, 

Rep. 690. 
ovp. 433. 


T e 5 


ſignees muſt account for all money received on Bard 


policy. as far as it affected the ſhip, but not on wil 


ter. policy underwritten at Liverpool, Which remains 
in the bankrupt's hands, and was delivered by him wh 
quent. to the act of. bankruptcy committed, if theat 


bankruptcy preceded the delivery uf that policy. by ü 


bankruptcy to Crotoder; and the parties to be at libert 


| to try that fact if they think. proper. © 3% » 19-0. 


I bond is aſfgued, che bond muſt be delivered. 
notice mult: he given tc the debtor, but in aſſignment 
book debts notice alone is ſufnicient, decauſe there can 
no delivery, and ſuch acts are equal to a deliver) of go 

Which are capable of being delivered. 4045 £4 $6 A 
Tbe exacting part of 24 Fac. 1. c. 8 
ned. by the preambley but it ctends to other 
goods, as well Dre 
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“FF Ch. VIIKG 126 
nothing more than is contained in the preamble, it nicans. = | 
nothing at all, becauſe-even before the ſtatute, if a man 
had conveyed his own goods to a thitd: perſon, and had 
kept the poſſeffion, ſuch poſſeſſion wouldh ave been void, as 
being fraudulent, according to the doctrine in Twine's caſe. 

| Accordingly where it appeared that one Mace kept a 
ble houſe, had a licence, and ſaid ſhe was married to 
Punrice. It was proved ſhe went to the Exciſe Office, 
had his name entered in the books, with a note in the 
margin, © married. Penrice had the licence, and von- 
inued in poſſeſſion of the houſe and goods, from that 
tine, till he abſconded, and went to Pemlice, which was 
n act of bankruptcy. Mace, the plaintiff, firſt claimed 
the goods in queſtion, under a bill of ſale from Penrice, 
hut afterwards, as her own original property, and denied 
tht Penrice and ſhe were married. Upon a queſtion, 
whether this was within the ſtatute, the court held that 
dvs. 

lu another caſe, Bryſon being poſſeſſed of a dyer's plant, 
old it to Simpſon for 165 J. 16. 6d. and Simpſen gave 
Vn two promiſſory notes dated the 19th day of ; _—_ B. A. 

180, one for the ſum of $824. 131. 64. payable on 

eech of January, 1781, and the other for the ſum of 

ww" 135. payable on the 6th of January, 1782. When 
PAR note became due, Simpſon could not take it up, 

id Bryſon offered to take back the plant, and return 
he notes, and agreed that he would let him the plant 
the rent of 5/. a year, upon the valuation amount- 

g to 84, 55. 6 d. per ann. for the term of three 

as. To this propoſal Simpſon "ay ol 

*. was accordingly executed, by which it was 
yeed that Bryſon ſhquld let the plant to Simpſon, and 
| be ſhould make defyult in any of the quarterly guy» 


Ch, vu. 15 eee, eee 
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Simpſon had put: Bryſau in full poſſeſſion of the plant, by 
ran to him one winch in the name of the: whole, _ 

On che Sth of Jah, 17835 commiſſion of bauknpt 
;Hfued againſt ct mod 90 te ad Policſi 
of the plant, ae I FÞ nt; 


Abe 8 5 ee e within the þ 
21 Fac. 1. The court held clearly that it was. 
Where a trader makes a ſettlement of perſonal prox 1 
perty upon his marriage for the ſeparate uſe of the wiſe, 8 
and to be by her employed in à trade, his living with y 
: the wife will not be ſuch a poſieſſion of arenen " 
bring it within the ſtatute, 21 . 14. 4 
Accordingly in an action of e Fri he 
heifer, at the trial at the Guilabaliz fittings after Eaſt. Tern, c 
1748, before Buller, J. the jury found a verdict for the * 
plaintiffs, 2 the _—_ of ths court on the fol. 70 
lowing caſe $7 „ 111 5: bs 
By indenture cd. dated the 1 lich af Olla, in too 
between! John Rhodes of che one part, Hune Peach, widoy i 1; 
oh) St of he ſecond part, and the plaintiffs of che third part (r FF 
A 4 | citing chat a marriage was intended between Rhades a kit 
Auns Peach, and that part of the perſonal ne them 
thine Path conſiſted of 34 cows and upwards; and "MW 
it was agreed between them, that 32 cow and a . 


tioned, ſhould beaſigned! hor to the plaintiffs upon d 


and two of her beſt horſes, and one bull, and other god 
cherein mentiened, upon the ſeveral truſts, and ſubje® 


and ſuch other things "as were therein particularly me 


truſts aſter mentioned cerning the ſame) ; the fa 
Anne Peach; in purſuance of the faid agreement, a 
with the conſent of Rhodes, and in conſideration of 5 
uffigned to the plaintiffs, their executors, Cc, all f. 
perſonal eſtate of her the ſaid Aune Penck, conſiſting of 
cows, and the inc reaſe and produce to ariſe therefra 


the agreement after memioned (chat is to ſay) upon in 
that the plaintiffs mould permit Aune Peach, or ſuch pe 
ſon as ſhe * will in writing rr 


E 7 


i app | the Cu, V 
y fd! une pres — hive and at her er their 


wr will to ſell 'and-difÞoſe of the faid 'cows" and premiſſes, 
pt nd of all the inereaſe and produce ts ariſe and be pro- 
on diced from the fame, for her and their on proper uſe; 
and that Rhodes ſhould-not intermeddle'therewithy neither 
. fouls che ſame, or atiy part therboff be Hable to his con- 
oF troul, debts, Nc. but he wholly in che power and dit 
ro: of Anne Peach,” The indenture alſo tontathed à cove- 
vile, nant by Rhoades, at the ſaid cows, &cand the increaſe, | 
with WW benefit; and produce ariſing from the fame; ſhonldat Al 
times thereafter” remain and be to and for the ſeveral uſes, 
rats, and purpoſes before exprefled 3 and that he would 
permit Anne Peueli to carry on the trade and buſineſs of 
acoy-keeper and milx- ſeller, according to her owh' wal 
md pleaſure, and at ſuch place or plates as ſhe ſhould 
hom time to time think proper, for her own ſole uſe an 
benefit; © The marriage was ſolemnized after the exec 
ton of the ſettlament. The defendants, us ſheriff of 
Mi ddleſex, in Juby, 1992, levied an execution at the ſuit 
a Henry Ade. leib againſt the goods f John Rhodes.the 
lulband, and feiged; and (after having notice given to 
dem of the ſettlement) ſold eight cows and ond; heifer, 


bur of which were part of the cattls belonging to ne 
ne du dach before her marriage, and mentioned in the deed uf 
y men alement, and the reſt of them bought with the money 
pon u poduced gi fale of | milk of tie cows nen in the 


4 ae 
31 FRE. 4 $#- #3 


ktlement "4 
Lord- Au CF By th the common W how the vile 
n have no property ai the coverture,” but all her 
te is veſted in the huſband! But courts of equity 
Kare for ages paſt thought the rules of the common atv 
o hard, and have thought it right to protect the property 
be wife from the extravagance of the huſband in enſes 
clear fraud. This is done by the intervention of truſ- 
ts, and thus far the: wife is, to all intents and purpoſes, 
wele woman, And wherever” the truſt enn be "ſup- 

| A 1 


; 3 Therefore it is that a conveyance after marriage is totally 
= void a as againſt creditors, for then there is no conſidera- 


* eſpecially between: fry near . man and wife 


tion; but in the preſent caſe there is ne fraud. Theo con. 
ſideration of the ſettlement is valuable, becauſe it 
made before marriage, and the more ſo, becauſe it was a 
ſettlement of the wite's own property before marriage, l 
the ſettlement had been after marriage, or the buſts band 
| had carried on the trade in his own name, and contradted 
debts in it, that would have varied the caſe; but . 
there is nothing but the general queſtion, whether by am 
means a man may, before marriage, put his intended wiſ 
in a ſituation to carry on a ſeparate trade. There is n 
authority that he may not. In this caſe the cows woul 
have been of no uſe to-the wife, unleſs. the had the pre 
duce of them. Thetefore I am of opinion that this is 
truſt . which might be ſupported in <quity, and that th 
legal property in the. truſtees is good. 
Milli, J.—declared himſelf 2 the ſame opinica, 
The polleflion. alone of the wife does not make th 
tranſaction fraudulent ; for it was conſiſtent with the dec 
of ſettlement, and that gave the truſtee as much inte 
in the produce as in the original property. The wife 
the agent of the truſtees in the new purehaſe. 
Buller, J. — It has been frequently determined t 
poſſeſſion alone is not evidence of fraud; the tra 
action muſt be ſhewn to be fraudulent from other ci 
cumftances. If the poſſeſſion be inconſiſtent with ti 
conveyance, that is evidence of fraud. But here the poi 
ſeſſion is conſiſtent with the deed, by which the wife » 
to uſe the cows, and make a profit of them. _ Theres | 
other circumſtance to ſhew a fraud as to. the firſt cc 
and as to the produce, it is the ſame as if the wiſe b 
paid the money over to the truſtces, and they had bougl 
the _ cows, for ſhe acted as s their ageiit,—Pofe { 


— 
1 
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i- e andthe verdi was entered up for the ve ue 


dare al the cows taken. e 
Again, in trover for goods conſiſting of certain ſtock 
i trade and ſome furniture, brought by the plaintiff, who 
nas truſtee for the bankrupt's wife” under her marriage 
element, by which deed, made previous to her matri- 
ve, after reciting that it was.agreed between the parties, 
tat the wife's ſtock in trade, book debts, &c. ſhould be 
d6rned to a truſtee in truſt for her ſeparate uſe” and dif- 


xl; and to the intent that ſhe might carry on her trade 


acuſive benefit, ſhe aſſigned to the plaintiff all and ſin- 
lar her ſtock in trade, and other effects at, in, or about 


ing part of a houſe, No. 78, in Welbeck rreet, and 

1⁰ A. book and other debts then due and owing, and 
beraſter to grow due to her in the courſe of her buſineſs 
(ofa Milliner), and all other her monies and effeRs in 
ker fad trade, in truſt, for her ſeparate uſe, &c. There 


x referred to therein, but the furniture in queſtion, and 


ho truſtee, For ſome time after the marriage the wife 
d on her trade in Welbeck-ftreet, ſeparately from her 
band, who was a linen-draper in Mary-le-bone-. 
; but Jatterly all her effects were removed to his 
wule, and ſhe carried on her trade in a ſeparate apart- 
ent there. It appeared that the huſband paid the rent of 
Os and had been at the expence of fitting up the 


1 dul the wife's carrying on her buſineſs, w 

at it was not carried on ſeparately, and gave a verdict, 
the defendants as to the ſtock in trade, but found 
ad for the plaintiff for the furniture; as to which. 


5 nd grant a new trial, on the ground that the truſt 
| 5 | deed 


ther own riſk and charges, and for her own ſeparate and 


nul belonging to the apartments then in her be 


rs no ſchedule of the goods annexed to the truſt desd, 


but there was contradictory evidence in reſpect to 


fr for her own ſeparate uſe or not. The (aa ts, 


r the defendant's counſel. moved to {et aſide the ver- 


Arman v. 
oolloton and 
another. 
3 Term. Rep. 
618. 


e other articles, were contained in an inventory kept 


Ch. vi, 11. deed-did not protect this property ʒ and if it did, that tb 
88 aſſignees were entitled to keep 1 of it by __ 05 


ſiſted, and though that circumſtance was OD wit 
| many others, by Lord Mansfield,” in Cadogan iv; Ke 


i . apinion if that circumſtance had nor exiſted in that cac 
And I do not ſee what difference it could make, for 


in his poſſeſſion, order, and diſpoſition, any goods whe! 
he ſhall be he AER — AY a 


intient of (property of which 


N 19. e be . 1 J. ii n. 4 
Lord Lampen. -EHom far it nad — deen wiſe Tl both 
Prey kane determined originally, that the actual poſſeſſion ſnoul B 
be conſidered as deciſive evidence of all property, is Nerd 
queſtion now too late to be diſouſſed, becauſe as far bad I'M 

as the year books, a gradual was limited to 4. for li ain 

and afterwards to B. In modern times the courts, porte 
ceeding upon the ſame principle, have: ſaid that perſomi is 
property may be carved out in the ſame manner, and poi dere 
ſeſſion. given to one for liſe, and then over. Noi unit 


this caſe, before the bankrupt's marriage, a formal ſeti 
ment was made of all the wife's property, with the con 
ſent of both parties. It is true, indeed, that there u 
ne enumeration of the articles of which her property confi 


it dots not follow that he would have been of a für . 


ſehedule conveys no information to the reſt of the work 
if it were annexed to the ſettlement, its exiſtence wo 
only be known to the parties intereſted in it, and therefor 
ſuch a tranſaction as this would be equally open to fr: 
if there had been a ſchedule of this furniture, as it is not 
But the jury have by their verdict negatived fraud; 1 
to be ſure there was no ground even to impute it totl 
tranſaction. And at the trial the furniture claimed as t 
wife's property was fairly identified. . Neither do I t 
that this caſe is affected by the 1 . I. The Nay: 
the ſtatute furniſh an anſwer to the defentlant's argume 
for they are, that if any perſon ſhall become bank 
and at ſuch time ſhall, by conſent of the true owner, ha 


2 


71 Alteratie 


5 ue or r diſpoſition as owner, Ws the commiſſioners 6.3 VI. . 7 
e of R 


way ſell. % M * 2 Si; 


452% J —declared himſelf of the fame opinion 0 on 5 


* boch points.: "WF" 1 448+ T&F, ht OW , x! Ay Su) 24% 
oul Buller, J. Sv it ſtrikes me at oh I think the 
3 
bac 


jerdit bears rather hard upon the wife reſpecting the | 


bock in trade. For the weight of evidence is, 1 think, 
lie einſt the defendants upon that point, and there is no 
pre peetence to ſay that there was fraud in any part of the caſe. 


fond This motion has been made on two grounds; firſt, that 


po here was no inventory, or any ſpecitic account of the 
wü bwiture, annexed to the deed, ſo as to identify the wife's 
ett ppert/; and 2dly, that the defendants are entitled to 
con ber goods under the 21 FJ. 1. c. 19. With reſpect to 
ewe latter point, it is ſufficient to ſay that the hufband had 
con rt the order and diſpoſition of this property with conſent 


1 - 
* 


| wit the real owner. The truſtee was the legal owner, and 


nM): gave no conſent for fuch purpoſe ; and the wife's poſ- 
eren kon, in the manner proved at the trial, is no evidence 


re bud, for ſhe was the agent for the truſtee. The ob- 
-for don arifing from the want of a ſchedule annexed has 
world weight; if a ſchedule were neceſſary, here was an in- 


| mor, which will ſufficiently anſwer. the purpoſe, By 
creo fink it unneceſſary, conſidering the nature of the 

\ frat); it was not always to remain in the ſame ſtate; the 
s no object of the ſettlement was that the wife ſhould fell 


ss taken in execution were not thoſe mentioned i in 
ti Lettlement, but ſtock bought by the wife with the pro- 


vords k of the ſale of the milk. That cake is an we 


ume 2+ preſent througlout. 
kr %, J.—agreed in both points, and the rule was 
er, han” TOO 


” * £ : * . it 7 32 
Aa TO £ . A 
p * * 4 * 4 5 08 24 „ * 2 1 wo 
* , * 13 1 „ * #42 'F 3 14144 
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a: 200ds and purchaſe others, in order to make a profit ; 
t tot em. In the cafe of Haſelinton v. Gill, ſome of - the 


In caſe of col- 
luſi ve ſale, the 
aſſignees cannot 
Maintain trover 
without firſt de- 
manding the 
— A 

1XON v. 
Jenkins. 
2 Term. Rep, 
E. P. 135” 


received by the defendant ſome time on Mondoy the 10tt 


deal, not ſtated in the caſe. 


| endorſed, i in payment of any debt, but only that he was 


409-98 22 7 gde i ©; n * V6 fy "7 yrs — n ad « 5 2997 


3 5 * XII. cent 1 


* 
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E 94; 5 41125 4 W.inbadk lh} <6. 
| Tai lent ba 97 e wol td b the A 5 M.. eb 
"I: 
off notion vin fr 38077 t ardhb; ein | 
hs. This Jain ivery 77 property to a creditor in in contetnpla bo 
Eh. vm C125 tion of immediate bankruptcy i is conſidered as fraudulem WM” 
Mint Cat notwithſtanding 1 the delivery is made f in "fatixfaction o \ fa 
Freeman, 270. bonds fide debt. 2 
Ry 5 Therefore where the bankrupts, on 85 Ich of 1 
Alderlen v, ber, 1706, endorſed a promiſſory note, drawn 975 By 
pe; ae „ and Everard for 6001. to 7. emple, to hot they wei 
x Black. 441. indebted to a large amount, and ſent i it in a letter directe 


to him at Trowbridge, which letter was carried to thy 
poſt-houſe that morning, the bankrupts thinking that th 
poſt day | for Trowbridge. The letter, by the courſe d 
the poſt, (which went out on the Saturday night) » 


and could not be ſo before. 

The bankrupts had given Bryer and Zuerard ty 
notes for 300 J. each, which had not been diſcharge 
They committed acts of bankruptcy on Saturday the b 
And the ſaid note was. ſo endorſed, and ſent to the d 
fendant, in contemplation of their infolyency, and fub 
ſequent failure. T'wo queſtions were raiſed: Fi 
whether the bankrupt's property in the note was diveltet 
before the act of bankruptcy was committed by hin 
Second, whether a trader can, in any caſe, give ſuch 
preference . 

Lord Mansfield. aid, it was material to obſerve A gres 
That there was never 4 
courſe of dealing between the dankrupts ; and the defend 
ant, by way of endorſing or ſending notes to each oth 
That the letter, in which the note was ſent, was ſuppreſl 
by the defendant. That it was not found, the note u 


creditar 2X a large amouut. It was nol 1 yur? 


41 1290. P; + 3 
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8 te at the ritt of 7. A or only as agent Ch, VI. br. 
1 * nr but the letter wiick was in the power = 

the defendants, was not produced, and ſo the caſe Randy, 
1 any appropriation of the hoteeee. 

His lordſhip further obſerved, that the only queſtion he 
dould make, Was, whether under the circumſtances of 
tis caſe, the. endorſing, and ſending this note to che des- 
endant, is fraudulent, and void, AS ſuch. And he aid, — D— 
te choſe to put the caſe upon that ground, becauſe. the e 
nut deſirable object in all judicial determinations, N 0 A 
wlly in mercantile ones, (which ought to be determind 1 
yon natural juſtice, and not upon niceties of law,) is Fl 
pd ſubſtantial juſtice; and therefore he would avoid  '\. M8 
45 the ſtreſs, that might properly be laid upon tk “ 

nt being neceflary to complete the contract, or he „ 

x of a delivery ; the d ground of which is, that a NE, 1 
mtraQ ſhall be preſumed complete, upon any diſtinction, es 
ere the juſtice of the caſe requires 1 tough there is 
v actual delivery. | 
As to the queſtion, whether the e e be Es 
nt ; he ſaid, that it is certain that the ſtatutes of bank- 


5 5 4.2 — F — a 
: * 3 . I 5 — M * x 
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e aue a trader, to the moment of an act of bank — 1 
he d 7 e committed, every power an owner can haye oyer 1 
4 fab k ellate, The ſtatute fays fraudulent conveyances by. | 


Wes, ſhall. be an act of bankruptey, other acts that ars 0 5 [ 
ent, are not made acts of bankruptcy, but they are i 
ended with the conſequences of fraud at law, which is, 
fraud renders every act void. All ad to defraud 
kditors or the public laws of the land are void. ae 
His lordſhip continued to obſerve, that a general duet. 
n had been ſtated, whether in any caſe upon the eve of 
kakruptcy, a man may do that which in conſequence 
n a particular creditor 3.but that will depend upon the 
As if a bankrupt, in the courſe of payment, pays 
mditor; this is a fair advantage i in the courſe of trade, 
fa creditor threatens legal diligence, and there is no 
lon; or begins to ſue a debtor, and he makes an 
vent of part of his goods, it is a fair tränſaction, 
and 


— 


Coup. 117. 


pw 
* * 


Che V. G 1. ne- eee ee 
_— in view. But it never entered into the mind. of. any man 


1772, paid into their ſhop as bankers, the further ſum « 


= ng incloſed en a letter to Mr. Fir, 


it Delivet 1 


J 
to fay, that a man in contewplation, of an act of hank, 


ruptey could ſit down, aud diſpoſe of all his effects, to : 
the uſe of different creditors z. for chat would be a fraud MY +" 
upon the bankrupt ſtatutes. But if done in a courſe of MR nd: 
trade, and not fraudulent, it may be ſupported. Wes 
hut this was not done in a courſe: of trade; for tt hour 
was never any dealing between the parties in fonding e i bon 

. dorſed notes. There was no application made by tha $01 
defendant. Andit was done with a view to poſitive ini pit 
quity. Next it is an act that was moſt om W. Is 
complete as between the parties. hu 
The: three other judges agreed, that an ee ber 
ceſlary to complete every contract; that in the preſe who 
caſe, the defendant had his election till the 10th of M pen 
vember z that the act of bankruptcy being committed o e 
the Sch, the contract was: incomplete, and that upon t nt, 
whole circumſtances taken youths the PRI wal » th 
fraudulent and void. Wes 
Again, Fiber a creditor of the parwicſhip of puh L 
and Co. to the amount of 1, 300 l. upon the 6th of Ju ini 


7,000 J. and had it written in his book according to t 
uſual courſe; which ſum he had borrowed for the purpot 
of accommodating the houſe during the holidays; and 
me time the money was paid in, he ordered the f 
who paid it, to tell them, he ſhould not draw the mone 
out before the Friday owing which _ were tal 
accordingly. 280 

On the th of June, Fardyes fax Te night, bert 
his books and affairs in contemplation of abſconding; u 
being poſſeſſed in his own ſeparate right of two notes { 
5500 l. and 11,7024. 18 5.4 d. about five o'clock in 


follows: . PS hates dv MH eb ot}. 5 
Mr. eee gs gp Hagel 
. 8 with his hauſe, qn 2 


ic 
— Cylace it there, he has the honouf 70 Hero him that prefer-' 
me; which he conceives is certainly his due.“ 


Hurdyee delivered the letter and notes to Harriſe on his 


ad vive them to him. About ſix o clock; the Rune ef 
wr, Toriyce abſconded, and went to Frunce. At half an 
bur after eleven o*clock," the fame morning, a commiſ- 


not 3 him at home, he returned again about twelve; 


ſtur/iay the eleventh, Harriſon: delivered the letter with 
he notes, to Mr. James, one of the partners of Fordhce, 
wo ſent for Fiſher ;' when Mr. James, in his preſence, 
gened the letter, and delivered it, with the notes, to tbe 
keadant 3 who having read the ſame to the company pre- 
int, took them away with him, Fordycs was indebted 
the partnerſhip, in a larger ſum than the e " m. 
wes in queſtioͤn. 

Lord 4Jansfield, after flaring the caſes delivered his 
nion as follows. 

The defendant Mr. Fiſher is 8 a very e 
ius creditor of Mr, Fordyce, and in this laſt tranſaction 
A him a very great act of friendfhip. I have therefore 
ken very ſorry, as far as one can be ſaid to be ſorry in 
& adminiſtration of juſtice, that I could not ſee in this 
dy circumſtances which could give riſe to a queſtion, 
«they are ſo very ee as nat to 0 the leaſh n. 
tion for one. 


wer in this action, which depends on this, Whether 

property of the two notes was duly and reg 

eee ee weer e end 1 fay duly and 
| becauſe: that excludes fraud. | 


26s Neſs & cu give'« preference to a bend fide credi- 
« tor?“ 


gert, with directions to carry them to Mr. Fiſber's office,” 


fon of bankrupt duly iſſued againſt him. Harriſon, | 
dont ten o'clock the ſame day, called at Fiſher's office; 


ht it being Holiday time the office was ſhut up. "On 


[The has een much argument upon a meme 
» Whether a trader in contemplation of an act of 


"IF. 


0 hich perhaps n e Ch. vn. G 10. 


The queſtion-is, whether * plaintiffs ace! enith# s 


E vat x « tor be Perhaps . el # gener en 
* volves 4 great impropriety, becauſe” no ttader can do m 
3 of fraud contrary to the ſpirit of the bartkrupt laws and! 
to thei injury of his ereditors. He cannot affign his effec; 
to alt his other creditors in excluſion of one Whom he thinks 
diſhoneſt or unjuſt : nor even to be equally divided amongf 
all bis creditors, becauſe he cannot take his eſtate out e 
that! management which the Jaw puts it into. If any at 
of this ſort is done by deed, it is not only yoid, but in its 
ſelf an act of bankruptcy from the date of the deed. 
without deed it is void, in ſpots of thoſe op. i 
judices. We 
But all queſtions of Es turn 5 the aftion 
being complete before an act of bankruptey commine{ 
for then the property is transferred: otherwiſe an act : 
bankruptcy intervening veſts the n. in the! 
and diſpoſal of the lav. 
In the caſe of Worſley. v. De ee ee 
court might think of the caſe of Small v. Oudley, th 
was no intention to lay it down that the determination 
that caſe was wrong at that time. But no; caſe eve 
came before us where we were warranted to ſay, that nd 
caſe can exiſt of a legal preference. For if a man were t 
make a legal payment but the evening before he becom 
bankrupt, independent of the act of parliament, and in 
courſe of dealing and trade it would be good: or uppol 
legal diligence uſed by a creditor and an execution or ce 
Ia. is in the houſe, and under terror of that ha makes 
aGgnment and delivery of his effects, it would be valid 
the object not being to give a preference, but to deliye 
himſelf. In Cock v. Goodfellow the act done was fair: | 
vas done ſeverel months previous to the act of bank 
ruptey, and was no more than what the court of Chance 
 H would have compelled the party to do. Where an af 
done that is right to be done, and the ſingle motiye is 86 
to give an unjuſt e ere e rear 
ference. 
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In Sul, u. Qudleys upon ia arne derte 2 
| cuch Rock, dhe day agreed upon, was paſt, the, ef by 


= ud the benefit of the ſolemn agreement, — e 
"FR rats gaye a ſecurity | for part of the debt only; a be- 


ien was likewiſe taken becauſe, the. ſecurity Was u > 


15 dei effeRts in a ſeparate trade. That was a very favol "4 
on} die Ef but I think it extremely ſhaken by the caſe MS 


Linton v. Bartlett, i in the Common Pleas, which 8 des 
kirther than any other, For that caſe has determined 2 
at though the act be complete, yet if the mere and | 
ble motive of the trader was to give a preference, i . 
kl be void; and if by deed, is in itſelf an a8 
Whakruptcy. In that caſe the money was advanced by 
be brother from motives of friendſhip and without in- 
wel. Poſſeſſion of the goods was delivered inſtantly 
yan the aſſignment being made: and a clear act of | 
gmerſhip exerciſed by the brother by his expoſing | 
hem to ſale and carrying on the trade; nor had he 
te leaſt knowledge or ſuſpicion of the inſolvency. But | 
te material circumſtances which made that a fraudu- 
tt af are theſe : the brother did not arreſt or threaten, 
een call upon the bankrupt for the money: but the * 
knkrupt of his own voluntary act gave him the afſign= | 
it; with what intent? Why to give him a preference. | 
7 aligned were not more than one-third of his 
ſts, Upon what then was the opinion of the court 
x! Not upon one-third being the ſame as an 
bent of all his effects; but upon the trader's giv- 
* preference, and upon his ſole motive being ſo to do. 
te can give it to one he can give it to anothet, which 
{ld eſtabliſh this principle, that a bankrupt may ap» 

on his eſtate amongſt his different creditqrs' as be 
bs proper. That caſe goes further than any former 
bon. It had before been held in Worfey v. De 
vr, that an alignment of all was a clear act of bank- | 
on i CURING ee ge Fg | 
WW 4 75 
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Inglis v. 5 
8 Tam. Rep. 
- $30. 
cates v. 
. Groves, 1 Vez. 
Jun. 280, 


; enn ge riſe to a queſtion," A trader at fue GGbck in 


F orders his ſervant to take certain bills to a crm 
, Uſchatge of a debt, purſuant to no Contract, in per 


5 out 'the privity of the credi tor,; or Call on Big p. t fot the 


| vant, and might have countermanded' it: here it falls i 


| ES a preference, This the Taw does not allow: i 


the judgment 


nt caſe afford eee that 
the morning, juſt going to commit an act of bankruptej, 


formance of vo obligation, in no <olitle of dealing; ; 10 


money, and without a poſſibility of. the notes being gen 
yered before an act of bankruptcy | "was committed,” This 
is an order how "his effects ſhall be apportioned afted 
his bankruptcy. He delivers the letter tö his own fer 
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with the cafe of Temple v. Aderſon and Hague v. Nollen 
the act was not complete, afid therefore the act of ban! 
ruptcy reached it. Suppoſe the drawers had been info} 
vent, was Mr. Fiſher bound to take the notes in (atisfa 
tion of his debt? Beſides, the amount of the note 
exceeded the debt b ſeveral hundred pounds. But whi 
is the nature of the tranſagion upon the face of th 
letter? It is in terms à declaration that he means 


= = X 


f it had been by deed, it wolld itſelf have been an af 
of bankruptcy. But it is much ſtronger where t 
trader mentions that to be his ſol: motive, and where t 
act cannot be completed til after an act of bankrupt 
actually committed. 

"The three other Judges were of the fame plat 

Lord Mansfield added, that if a preference were on 
conſequential, the caſe might be different, as if a p#) 
ment were made or an act done in purſuance of pric 
agreement. His Lordthip farther obſerved, that wit 
reſ pect to the cafe of bins v. Bartick, 1 Strange 16 

feemed to be right, but the reaſons wron 
Fhe-true" ground Ws that tie trader very honeſtly 1 
fufed to accept the goods and returned "them. © 
In another caſe, Henry and Richard Papps the ba 
rupts were clothices at eg. The defendant 2 


9 


| 


her the —— in Genies all the Mick qe dh EE 
te year 1772, Owing to the failure of Fordyce, a banker 
+ Lindon The defendant, on the iſt of August, 177. 
ent the bankrupts T5000 J. upon their bond. Their dif- 
feulties increaſing, Richard Papps, one of the bankrupts, 
«.the 20th of September, 1772, met Mr. Samſon Barker, 
fom London, who was under large acceptances from the 
knkrupts; at Murre! Green, in Hampſhire, where they 
reed upon a commiſſion of bankrupt” being taken outs 


1 
5 nd that application ſhould be made to one Mr. Amplias 
ne Lud to be the petitioning creditor. On Richard Papps 
| turn home from Murrel Green, on Monday, the 21ſt 


> ptember,” at night, buſineſs went on apparently aa 
dl, but on that night he told his clerk he ſhould be 
liged to ſtop payment in a few days. On Friday, the 
15th of September, in the afternoon, Richard Pappe bid 
ls clerk ſhut up his ſhop, and not open it next morn- 
g: but recollecting himſelf, he bid him open it next 
ming, for he would wait till the poſt came in, which 
ane in about 9 o'claek of the morning of the 26th, 
n n Richard Papps ordered the doors to be ſhut, and 
in he ſhould be denied. He was accordingly denied 
ket dy, before which time” he had committed no act 
uptcy. ir contemplation of this, and in order ts 
de the defendant a preference, Richard Papps made a 
Ml of parcels to the defendant, bearing date the 22d of 
Member, 1772, and delivered it to the defendant on the 
u. The bill of parcels, with an order to Mr. F. 
Brien, (in n gooda were depoſited 
c wis the bankrupts to ſell for them) to deliver the goods 
wid, and to pay the money ariſing from the ſale of 
ron as might have been ſold to the order of the defendant, 
ether with orders to three other perſons, to deliver 
Hh their poſſeſſion, to the amount of 684.1,” to the 
lant, were ſent by the defendant expreſs to Meſſrs. 
t was .. a Konnedy. in London, which arrived on the 
linet Ah 


eb. vill 4 22. 24th eee ene ere . 01/9008 
—ů— were delivered by Eldertan to Meſſrs. Grece-and Tema, 


to the uſe and as the property of the r 
The three other. perſons delivered no paxt of the goods 
in Sheir bg The. defendant never Gals in 


177 


time of the celivery. of. the bill of parcelshe ba ank nkrupy 


were inſolvent. 5 
Taue queſtion was, 15 the plaintiffs mere ntitle 
to recover the value of the goods. 


Lord Mansfield. Ferhaps there is 10 ca. "endl 
parallel to this, in all its circumſtances... SHA + 
This is a caſe where the aſſent of the creditor to 
act of the bankrupt, and the delivery of . | 
order of the creditor, is compleat before the act of, b 
ruptcy committed; and further, it is the caſe of an a 
done, not of a deed. In all its circumſtances, 
there is no caſe exactly ſimilar to it. But the — ke 
not conſiſt in particular caſes, but in general principle 
which run through the caſes, and govern the kay 
them. The general principle applicable to, the preſe 
caſe is this, that a fraudulent gontrivance with a view 
defeat the bankrupt. laws is void, and annuls the x 
T his principle is eſtabliſhed by many caſes. Even ; 
that bas determined a conveyance by a trader of his M 
effects, to pay a creditor, to be an act of bankruptcy, p 
ceeds on this foundation, that it is fraudulent againſt t 
bankrupt laws, and therefore void. Every caſe that 
it is an act of bankruptcy, if one creditor, only is é 
| cepted out of ſuch conveyance, goes upon the fame pri 
ciple. It was long agg determined, that a convey: 
ol all a man's effects Mas clearly a fraudulent conte 
ance, and leaving out ſomething, or a part, by wi 
colour, will not mend it. But the caſe in the Comm 
Pleas went further than any former caſe, for there 
conyeyance of 2 third part of the bankrupr's effects 
1 ü tranſaction, With the, party, was held to Jo | 
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wh "ws MO. the fefl of che creditdrs, and 
ing Ad Was in FOO e rs ve A 
Saen | that caſe, which was T bill of 85 200 1 
be it al, ir dat Ukewiſe” be an el of we 
fie; that caſe" Pes wei and Fully cohfidered. Burt 
* ge ble Fraudulent *ranſac on i which is not 


1 itſeff in at of ba ren Abu ae 
herb dock 55 Wick 4 1. 5 lah SI 9 


ae orb oder View decke but ed Bet) 
aity of the bankrupt das, It 16 V oid oh abou nt 
ſich intended fraud. Te Ke it to be” s 
, what Mr. Petkhenm Has Taid, that the as 
molt probably a meritorious. Efeditor'; "for the b : 
N aftef the "Biltre of Pordyce was in bee OI 
fakes, and the defend: ant oh the iſt of Augy 17225 
br him 17008 “. ol on kis bond. Tt i is ' therefore ki 

ble to to 1 zeen a f friendly att 6 on the part of th 

En . Bot Kill that will not warrant the ade 
i te e part of the bankrupt, if If i It is a fraud e on the: San 

pt laws. w let. us ee whether the tranſa on in 
8 Rete is 2 Wee : fraudulent coritrivance, wich no "other 
Fe r yatloever but to to defeat the conſequences of A cer- 
0 Kankrip toy. "Tr the firſt place, it is Rated to © have 
ſen 8 95 in 3 es of that bankrupre 

ſl Mich was certain, r the bankrupt had previouſly. con- 

# 0 at! 4 enen of bankrupt ſhould be a, cu 
him, knowing he could not ſtand; and nie 6 
Khor, With Whom this was planned, faid at To. 
Rage elf would "have. got. a preference” t 55 
by law he eSula have' done 120 Ge und 


cr ing creditor, . When he x 
Ktinued in the fame totteritig > fituation 
bt be muſt break 1 he had — 2 reſol ve. to 4 5 
N He but he recollected afterwards that it 5 
bel be until the, next "day, 3 and "for t this eyident reaſo, if 
be | ad broken © on che "Friday he Would have become 
Tl OS , _—_—_ 
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| Frapdul 
Ek. \ vis. f. 12. banken too foom, it as 5 much, a ever he could 
— ar mn e 155 


is 


do. 40 f x get the goods de ivered t to his friend. nd.on the Fr;ty 
How 405 oes this caſe Rand then? Was there. any ig 


' tion on the part of the creditor ?, Was the money | 

due? Did the creditor demand payment? Didhe threaten 

 procels if the bankrupt did not pay? Not one of theſe 
circumſtances appear. On the d My Whole wa 


nd without 


is not true. No prices were 3 ; the de 
Mt; knew nothing of the matter. This bill of par 


eels i is delivered to the defendants upon the 24th. Wit 


What view ? It muſt be to apprize the defendant that 
meant to ſecure him. Again, there is no receipt on tt 


bond. It is impoſſible to conſider this as a ſales it mul 


be a ſecurity, a plank to fave ; tho goods are to a mud 


larger amount than the principal and intereſt due on l 


bond. There is nothing that carries the face of a fl 
upon it; no receipt, no tranſaction, no acknowledgme 


in diſcharge of the bond, no account. The ivhole i 0 


ſecret clandeftine contrivance; with no other View of i 
tention than to give a preference, and to. defeat the coi 
lequences of a certain bankruptcy, though it purports 
be à bond fide fate. Another exceſſive ſtrong circw 
ſtanſce is, that the defendant never bought. on dealt ind 
Kindl of goods, and morgover they were ax that tine int 
bands of the $a gent. 

> a L diſtinQtion between an' BY 


5 Naas have relation 4 only to the at of | pankrugt 


And I conſider here, that there is no a& of bankruf 


ö till the 26th. If in a fair courſe of buſineſs a man pi 
. Mo v 90.96 pe Rn 


* * 


r 


1 
7 4 een * 1 
by the hi ite 


neſs, the payment is good, for the preference 1 is there got 


e 7 
en the preference is obtained, in FRI: oh 12 N f 
eſe being made at that time. „ | 
yas Suppoſe a creditor preſſes his Fen fot Pay chent, and 


the debtor makes a mortgage of bis goods, and delivers 
polſeſion ; that is, and at any time may be, a tranſaction 
in the common courſe of buſineſs, without the. creditor's 
knowing there is any act of bankruptcy i in contemplation, 


paſſes in the mind of the bankrupt. But in the Ar 


wards fraud, and a proof of an intended preference; and 
w ſupport it would be to overturn. the whole ſyſtera, of 


fe upon all the creditors, and all oh laws. « e 
bankrupts, . 


kir mortgage of goods delivered, ariſing out of a tranſ- 
tion in the common courſe of buſineſs, It will only 
dect caſes where there is no object᷑ but that of defeating 


creditors, _ 


ted to throw a cloud over the queſtion, can make one 
Kere the fraud in this caſe. It is a mere con- 
betwixt the creditor aud debtor. It has been 


vr fale, It was a ſudden thought to make out a bill of 
& in form, but there is no trath in it. The bankrupt 


ihe fame way, which would have amounted to more 
© principal and intereſt upon the bond. If the bank- 


ney, and had taken vp the bond, I think W 
Ce 2 de 


conſequentially, not by deſign, it is not the object but | 


and therefore good. It is not to be affected by what | 
caſe, there is not a fingle thing but what is a ſtep to- 5 


the bankrupt laws. The preſent therefore is a fraudulent: | 
The preſent determination will not Alec the c 
de bankrupt laws and en a fraud on all the other : 
Alon, Juſtice. Nothing but a number of authorities | 
ended to be a payment, but it is clearly no payment 


ordered goods to the amount of 6001. to be delivered 


{had paid whatt yas due on the bond, in bank notes 


˙ 


debtor's koowledge al bis own affairs, or his intention to Ch. vin. . 12. 1 
break; yet, being a fair tranſaction in the courſe of buſi-· — 


Ch. VILE 32 e wanne 
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kupt not having wherew ithal to diſcharge them, applic 
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ment. But this was done without demand, nat in 
mon, courſe: of dealin $4 and-the bond was lain he 

| hapds.of- the; areditor, wi qut any receipt- taken upon it. | 

L. do nat | know where ſuch a preference as this is to ſtop, 

There is no caſe which ſays 2 preference ſhall-be con- 


| finedite a ſingle creditor. If a trader may prefer one, he 
may prefer more. The preſent tranſaction is not in it- 
ſelf an act of bankruptcy; but not being a payment in 
the regular and common courſe of dealing and 
it is a fraudulent tranſaction, and therefore yoid with res 
hed to the other creditors. © | 
Mr. Juſtice: Milles, and Mr. Juſtice 40525 ve were of 
* ane opibion. Per cur Peſtis, to de delivered to the 
Month 
But if a trailer; ch an erde of logal 101 
Jener property to his creditor, or gives him a powe: 
to receive it, ſuch act is valid, notwithſtanding the bank: 
* knew himſelf to be inſolvent. 
15 "where an action of trover was tied before Bill, 
Juſtice, at Gui laball; which was brought by the affiznces 
12 bankrupt in order to recover ſümie goods which 
defendant had taken poſſeſffon of under a warrant c 
attorney, to confeſs a judgment executed by the bankrupt 
about ſix months before the act of bankruptcy com- 
mitted, but at 4 time when he knew The was in an iii. 
vent ſtate. 
The defendant had f in the 501 7780 jene“ in tur 
bonds with the bankrupt, and had received a cbunter bond 
of indemnity z when theſe bonds'became due, the bank 


| again to the defendant, and engaged him to join with he 
in two new bonds, payable in % 1784, for the purpol 
of, raiſing money to take up one of tite old 5 "on 
of 7a 
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The aefendatit wal Abbe oui ehe ndemir 
ypon his joining in-the two laſt bonds. „ 

Previous to the 3d of June; 1785, h Able 
te act of banktuptcy happened, the: bankrupt: ſent for 
the defendant, and propofed to him that he ſhould: take 
ut his debt in goods; to which he accetled, and the War- 
rant of attorney in queſtion was given, It appeared'thae . 
ker reaſon for ſending for the defendant originated from 4 
ktter, taking notice, though not in à threatening way, of | 
ter ſituation with reſpect to the defendent; which letter 
he had received juſt before from Meſſrs. Fs Mt and 
helam, whom ſhe knew to haye acted in a former trafif= 
ation as attornies for the defendant; though upon this 
occaſion they were not in fact concerned 8 
The two laſt bonds were not diſcharged by the de- 
feddant till ſome time after the execution nor had the 
eligees ever threatened to reſort to him for payment at 
tat time; the bonds not having then become due. 

Another circumſtance was alſo much relied u pon for 
te plaintiffs at the trial, that the defendant, upon his 
eumination before the commiſſioners, had ſworn, that 
ben he took poſſeſſion of the goods under the warrant 
df attorney, he was not an actual creditor. _ 

The judge left it to the Jury to conſider, whether the 
means which the bankrupt put into the defendant's hands 
v pay himſelf, were fraudulent or not; for if ſhe had 
executed the warrant of attorney from neceſſity, or in 
oder to ſave Kerſelf, though perhaps acting by miſtake, 
« under a falſe apprehenſion that the defendant” was 
king due means to enforee his demands upon her, i it was 
erwin a legab act; but if ſhe had acked merely with a 
ew. favour the defendant'and Sire him an undue FEA 

it was void. 

The jury found a verdict für the defendant, „ 

Upon a motion for a new trialy Lord — c 7. 05 
1 1 deut when in cortemplation of his bank. 


8 


Ce | | abs 


cn. VL, t 18. ditor; but if eee e Eber de gives a pre- 
3 ference, i it is evidence thut he does not do it voluntarily. 
And though the defendant in this caſe had taken ,no-ſtepg 
to ſecure himſelf in caſe he was called upon; yet the 
: 1 acting from miſtake, was under the ſame appre- 
benſions of legal ꝓroceſa as if the defendant; had actually 
threatened her; ſo that ber executing the warrant of at- 
torney was not a voluntary act, but the effect of fey, 
however eee ma might be. And a ne. ae 
refuſed. 
So if a debtor, upon being preſſed by bis e who 
knew him to be inſolvent, gives an order upon a perſan 
| having his property, to pay out of the proceeds, it has 
Yeates v. been determined not to affect the payment. Dacſon and 
2 w +3 Brewer being indebted to Yeates and Brome in 454, 
upon a note of hand and intereſt, on the 28th May, 1788, 
Smith v. entered into partnerſhip with Groves and Dickinſon, By 
1 Rep, Agreement they were to carry on the trade in the brew- 
152. houſe of Dawſon at Xenſin gtan; the dwelling houſe which 
Selene. be held. under the fame Jeaſe was to be for his (ole us 
3 Ves. jun. 35. but in caſe he ſhould retire from the partnerſhip, the other 
partners were to have the offer of it. In 1789 Daujan 
retired, and it was agreed that. the dwelling houſe ſhould 
be aſſigned by him, and the leaſe was depaſited in the 
hands of .Browne for the benefit of all parties. Tbe u- 
torney for Groves and Diclinſon, upon ſearching the 16+ 
giſter for the county of Middleſex, found a mortgage vpon {one 
this property of Dauſan's for, 2,000 J. Browne not hav rn. 
ing, heard. of this before, inſiſted- then upon payment of tr. 
his debt, and under an agreement in September, 1780, Wi gra 
* that it ſhould be paid by Groves and Dickinſon, out of the ur 
purchaſe money of the, dwelling houſe, after diſcharging Wie tr 
the incumbrance upon it, Dawſon drew an. order, doe 
rected to Graves and Dictinſan, to pay the amount of the rad 
| "98 and intereſt to Browee. aut of the purchaſe mone/ dn 
for value received; that draft to be a diſcharge to them a > 
far ſo meh, That W! was not agcepted in * 
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but Grov?s and "Dickinſon verbally agre 
Agnments were prepared,” andthe! 


rchaſe r money to be 


auler; 1780) the üffignments being prepared, Brow 
nende in conſequence of notice, but before the 5 
Aon could be gone through Dauſin went out of the | 
ron and was arreſted, and in 'Fanuary, 1790, 4 
niſfion of baiikrupt” INlued againſt him. Tates "and. 
| 3-none filed this bill that they might be declared to have , 


hion of the mortgage. 

The Lord Chancellor ſaid, That the order was not A. 
of exchange, becauſe payable out of a particular fund. 
The bankrupe ſeems to me to have been competent to 
make that order. It never has been thought, even in the 
lbeſt way of calculating fraud in theſe caſes; the rea- 
ſais of which T' do not perfectly aſſent to, that unleſs done 
5 contemplation of actual bankruptcy it would do; for 
j x man is failing in his circumſtances that is a very good 


E A - 


uſe, an for prefling him. This is nothing but a direction 
her WW a man to pay part of his money to another for a fore- 
% valuable confideration. It he could transfer he has 
uld e it, and it being his own money he could transfer. 


e transfer was actually made. They were in the nent 
pt to accept, as it was not a bill of exchange. It is not 
PRI buſineſs. Phe order fixed the money the 
it was ſhewn to Greves and Dickinſon. The 
er Gantt obſerving that the plaintiff bw hb 
utrupt was inſolvent, the Chancellor ſaid, I will take it 


7 * f 


789 ned they did know he was inſolvent, it will not 
12 to/any thing. I'know it has been ſurmiſed that 
e tranſactions are frauds upon the bankrupt laws, It 
8 Mode © if' in contemplation of bankriptcy; I will not 


mtradict it now, Eſpecially as it is not before me. But 
zoney zend, the evidence docs net go to tit. There 
eee unh colts. ; 


„ that vita" e 


xd, Browne ſhould receive notice to attend. In 36, > 


lien for their debt upon the N money, after fariſ 5 
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gene - rns eben ib l bibel by the £5 Kling © ha 
Sic W. W. Jones rupts, not being named in them; therefore an extent 


Rep. 202. ſerved upon the property of the bankrapt, will bind from | 


_ . . the te/te of the writ, and till actual aſhgnment by the 


Rex v. Bewdley, commliffioniers; but the king is bound by an actual affen 


July 1784. ment, becauſe the Property is then e, er 
r third perſon. Sp 

Thoroughgood, | 3 Mod." 2 6 ' Comb. 143. Rorke v. Degel. 4 Term: Rep. 1 
Park. Rep. 136. One became indebted to the crown, and a commiſſog 
| of bankrupt was. "ſued out againſt him, and an aflignment 
made 'of his effects; and an extent iſſued from the crown, 


teſted al the day of the date of te alignment, and the crown 


1 preferred. 5 
W lang- tax money in the hands of catledtor | is 3 
Dawſon. - debt. to the A. bas the warrant of the commilſones 


4 Stra. 978. TYE TL. 


warkant executed Dear the aflignment will create a lien 
upon ſuch. a ſeizure, therefore all;the aſſignees right is to 
I : Wa the goods which are in the n of the comnul- 
Sx | * of the land tax, for that p urpoſe. . 

Stacy v. alk | , candle-rpaker, in arrear Jonethe Goals duties be- 
And , coping: dane, and convicted for non-payment akef 
General v. thg aſſigument of bis effects, the. double duties are a lies 


Senior. 


Rex v. Fowler, e the candles, utenſils, and. Ghee kak " we 10 
Pera egen, big ARES and they may be difhra | 
levy on the Fed 2 Ons, 1 hady . 8 ber. aut 
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Tar eommilitibe cannot "affign lands, which the Sir W. Jones, - 
tankrupt bad fold by deed” indented, although the en- Ne. 203. 9 
rolment was after the bankruptcy. Ner lands which the 

bankrupt ſold, after having committed. a ſecret act of 

bankruptcy, unleſs the commiſſion to prove him a bank 

rupt mall be ſued” in five muy: after the act of bank- | 


0 be l. ſtatute” 21 Fac. 1. c. 19. 89 5 Lands, goods, er Bl I. 6. 13. 
Ur. whereof an extent or execution is ſeryed and exe- = oe = ow" 
ted before a trader became bankrupt, cannot be alfien- 1 Salk. 108. 
ed; nor can lands be aff gned if a ſtatute be extended 
upon them, though the liberate was not ſued before the 
unkruptey; nor goods taken in execution for the = 
nipt, before the return of the writ. | | 
By the ſtatute of 1 Fac, „ 5. "The: com- Audleyv. | 


niſfoners cannot ſell lands as purchaſed or conveyed by, Hey. " 


5% I. © 


tat te bankrupt upon the marriage of any of his children, Sir W. Jones 
"WT" paties being of the years of conſent. _ i 


Flower. Cro. Car. 166, 176,, Sr W. Jones 8 


The. commiſſioners . cannot, aſſign a leaſe, in which. is, ; 
mnſerted a coyenant to be void in caſe of bankruptcy. 

For 1 in ejectment, dhe caſe Was that Jobn Hunter, R Roe v. „ Galliers, 
being ſeiſed in fee of the, remiſſes j in queſtion, demiſed 3 Reps 
he ſame by two ſeveral lea es, dated the 24th of, December: . v. 

1778, to Green, (who for ſome time before bad. bean Cr 
ud afterwards, continued to be a dealer in horſes) for. 21 — ante. 
arg from, Michaelmas, 17 78, at rack- rents for both. . 
ams of 1501, a year, without any fine, or other con- 
eration than the yearly rents; in each of which leaſes 
þ contained. the following proviſo; © that; if the ſaid 
, egy rents thereby reſeryed, or either of them An any,, 

"a theregf 1 {hall be. behind or unpaid. for twenty days 


next 


"a Bunge ic next aſter — days of payment, being lay. 
c fully demanded :+ or if the ſaid J. Green, his executors 
« or ere ſhall aſſign over che indenture of 
s Jeafe, or aſſign or let the premiſſes thereby demiſod, or 
any part thereof, to any perſon, whatſeeyer, for any 
_ - time or times whatſoever, without, the licence. or con- 
« ſent of the ſaid J., Hunter, his beirs or afligns, firſ 
e had or obtained. in writing under his or their bands, ſr 
« that purpoſe ; or if the ſaid J. Green, his execytors or 
40 adminiſtrators, ſhall / commit any act of bankruptcy 
* within the intent and meaning of any ſtatutes * of 
4 to be made in relation to bankrupts, whereon a com- 
„ miſſion. ſhall iſſue, and he or they ſhall be found aud 
« dęelared to be a bankrupt or bankrupts; or if he or they 
< ſhall make any compoſition with his or their creditors 
<« for the payment of his or their debts, though a com. 
& miſſion of bankrupt doth not iſſue; or if he or they 
4 ſhall. make any aſſignment of his or their effects, in | 
“ truſt for the benefit of his ar their creditors z-that then 
« and from thenceforth, in any of the ſaid caſes, it ſhall 
« and may be lawful to and for the ſaid J. Hunter, his 
& heirs and afligns, into the faid demiſed premiſſes to re- 
'« enter; and the ſame again to have, re- poſſeſs and en- 
& joy, as in his or their former eſtate; any ng therein 
« contained to the contrary notwithſtanding,” . Coun- 
terparts of the ſaid leaſes were executed, The farms aker 
ſuch demiſe, and before the bankruptcy of Green, wee 
improved by the bankrupt 30/. per annum. A. come 
miſnon iſſued on the 3d of February, 1787, againſt Green, 
and he was duly found. and declared a bankrupt; the de- 
|  fendants aferwards entered into the premilles, and were 
poſſeſſed as aſſignees under the commitlion, and the uſul 
aſſignment. Upon a queltion, whether pe. HH in the 
leaſe, was {go 5 
Alburft, ]. faid, „The gily queſtion is, Whether a 
proviſo. in a leaſe. that if the leſſee commit an act of 
e or in other words, do any of thoſe acts wet 


287i: 1 


Lk be 4 


4 25 


wich 2 e reedb ſued: mm} 


win of this proviſo; for the doubt aroſe upon con- 


te executors to prevent them from affigning land which 


t occur in this caſe, this queſtion turning on a different 
bis Wont. This proviſo then not being againſt any expreſs 
thority of law, it remains to be conſidered, whether it 
wid or unlawful as againſt reaſon or public policy; 
it does not appear to me to be againſt either. Firſt, ' 


weement of his eſtate: a covenant therefore not to 
pi lejal, "Covenants to that effect are frequently 


were BE! provide, that the tenant ſhall not make him liable | 1 
uſual N y riſk by a voluntary aſſignment, or by any act which 
in the es him to relinquiſh the poſſeſſion. | If it be reaſon- 
40 20 for him to reſtrain the tenant from aſſigning, it is 
her 1 Wy reaſonable! for him to guard againſt ſuch an event 

aft of te preſent, decauſe' the conſequence of the bank 

$ p00 in nan aBgnment'of — other hands. 
Which Perhaps | 


hndlord ſhall have a right to re-enter, is legal, or not? as 
The general principle is clear, that the landlord having 
the jus diſponendi, may annex whatever conditions he 
les to his grant, provided they be not illegal or un- 
raſonable.- Then is this proviſo contrary to any expreſs 
by, or ſo unreaſonable, as that the la will pronounce it 
v be void ? That it is not againſt any poſitive law is ad- 
nitted; no cafe has decided it W be Hg. In the cafe 
1 Lord Stanhope againſt Skeggs, the court were divided 
n opinion upon the queſtion which aroſe there; therefore 
tat is no authority either way; but conſidering what the 
pound of that difference was, it is ſome authority in 


ring whether a clauſe of reſtraint could operate” upon 5 
ke exprefly leaſed to the original tenant and his execu- 


prs, eo nomine; when that was the only means by which 
ber could exerciſe their truſt. Now that doubt does 


ö reaſonable that a landlord ſhould exerciſe his judg- 
at with reſpect to the perſon to whom he truſts the 


lin leaſes; and ejeQments are every day brought” 2 
a ſuch covenants. The landlord may very 
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. When-Copinigiones ches an ran, 


Ch. VID G 14. Perhaps it may be: more Sog ebe for the landlord to 
——_— word againſt this latter event, as there is greater In- 
ger to be apprehended by him in this than in the former 
caſe.” Perſons who are put into poſleflion' under à com. 
miſſion are ſtill leſs likely to take proper care of che land 
than a private aſſignee of the firſt tenant. Neither js 
there any reaſon of public policy to be urged againſt 
allowing ſuch a proviſo. It conduces to the ſecurity of 
the landlords, which can never be urged as a ground of 
abjection on that head. On the whole, therefore, I am | 
of opinion, that this is a valid proviſo, « nd the leaſe hay. 
ing been forfeited by the tenant's becoming a bankrup 
the leſſor of the plaintiff is entitled to recover, 
Buller, ].—After commending the conciſeneſs of thel 
ow! verdict, and. recommending it as an example! 
uture, ſaid, The queſtion lies in a very narrow Compal 
a Whether a proviſo in a leaſe for twenty-one years, th 
it-ſhall be void if the leſſee become a bankrupt, i is god 
in law? The defendant's counſel has commented mud 
upon the different parts of this proviſo, 1 cannot f 
whether any part of it may or may not be objectionab 
with reference to the ſtatutes concerning bankrupts; w 
are now to decide upon the conſtruction ef a provilo 
common law, and not on any ſtatute. There is a gred 
difference between them. Lord Chief Juſtice Wil 
took the diſtinction in a caſe before him in the Comms 
Pleas, in which his Lordſhip ſaid, where the queltio 
depends on a ſtatute, that mows down all before it, a 
it acts like a powerful tyrant that knows no bounds; b 
the common law acts with a more lenient hand, i it 100 
out that which is bad and leaves that which 1 is go 
The queſtion here is, Whether this proviſo i is good ac 
cording, to the-principles of the common law, as to th 
part of it on-which. this queſtion ariſes, namely t the 
of bankruptcy, Which is. We only. point "neceſſary to. 
ed. The cafes cited by 1 Anden x cou 
have” nat e analogy to the preſent queſtign. T 7 
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h to this 3 Te A er ken for eco 
tat a Clauſe to prevent? alienation by the /tenanit was 
pob but the Court conſidered, that the particular aliena⸗ 
on in qusſtion was not within the terms of the Tove- 
unt, N the covenant” only extended to the at of 
de party, and that was an alienation in law; for 8 
ugnment was by virtue of a ſtatute. Plfis cate has alt 
teen argued on general” principles of inconvementeʒ bel! 
aſe the poſſeſſion of an eſtate on ſuch terms enables 
rumts to hold out falſe colours tô the world: But that 
in of obſervation does: not apply to the cafe of land, for 
2 creditor would not rely on the bare poſſe ſſion of the 
kad by the occupier, unleſs he knew what intereſt he had 
nit, If he were deſirous of knowing that, he mufk lool 
at the leaſe itſelf, and there he would find the 
tat the tenant's intereft would be forfeited ini-caſe of Wy 
kalguptcy, The ſtock upon @ farm may indeed iiur 
credit, but that will hot govern the preſent caſe. It is 
n uged that this is equivalent to a proviſo} that the 
ne ſhall not be ſeized under a commiſſion of b 
kedefendaut's counſel having firſt ſuppoſed the leaſe to 
granted abſolutely for a certain term, and then that a 
ſuſquent proviſo is added to that effect. Such à proviſo 
K that indeed would de bad, becauſe. it would be repug- 
ut to the grant itſelf ; but here there is an expreſs limi- 
1 that. the leaſe ſhall be void upon the fact of the 
Ex ecomin a bankrupe. It is clear that the land- 
in * cale parted with the term on account of his 
. "ul confidence in his tenant, chat is mahifeſly the | 
Sa n. 0 leaſes where clauſes againſt alienation ate in- 
The landlord perhaps relies on the tenant's ho. 
th, or: he approves of his (kill in farming, and thinks 
wy take more care of: the farm than another, 
he has @ right to guard againſt the eventof the, 
hs fling NOONE hands of . . | 
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chat che tenant ſhall ſo bg continue to oceupy the lay 
perſonally, there could be ho objection made 10 fuch a 


- | condition, for the perſonal Wy rr agen 


ol granting. the. leaſe, and that is like the preſent © 


Lord Stanhopeis caſe does not apply at all to this. In the 


firſt place the Court were equally divided, and therefore 
the caſe is of no authority. In mentioning this 1 do not 
mean to ſay, or even to inſinuate; that the opinion whic 
I then held was right. But chere is à great differs 
between the two caſes, for there the leaſe was granted 
the tenant, his executors and adminiſtrators, they were k 
take as ſuch, which gave riſe to the doubt in that ec: 
and Lord Mansfield there ſaid the difficulty is, that b 
the terms of the- leaſe, the executors were 10 take, th 
- ſubſequent proviſo, that they ſhould not aſſign, ſeems ti 
be repugnant to the grant itſelf. ' Again, that was not 
huſbandry leaſe for twenty-one years like the preſent, by 
for forty - one years, and there may be great reaſon for 


1155 diſtinction between the two terms, for if ſuch a provi 


as this were inſerted in very long leaſes, it would be tyin 
up. property for a conſiderable length of time, and wo 
be open to the objection of creating a perpetuity. B 
' the principal ground is, that this is a ſtipulation nd 
againſt Jaw, not repugnant to any thing ſtated i in th 
former part of the leaſe, but merely a ſtipulation ag; 
the act of the leſſee himſelf, which I think it was con 
petent for the leſſor to make. 

Grſe, ].—The queſtion is, whether the Lodlod 
not ſtipulate, that he will let his land only to the ten: 
or to ſuch, aſſignees of the tenant as the landlord ft 
approve of. I know of no ſtatute or caſe which ſays t 


ſuch a flipulation is bad. The defendant's count 
called to his afliſtance the 21 Fac, 3. bor tht has 
been conſtrued to extend to lands, it only Jo 
and chattels. The argument of the. tenant's obtainix 
FIN out falſe celgurs does not r 
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my lands: but en eee 3 28 
credit merely from the; oecupation af land, hut from the 
ncereſt which he has in it 3/4 in order to knoy which, it 
; neceſſary that the creditor ſhould, ſee; the. leaſe, which 
when produced would ſhew that the eſtate would be de- 
ſeated, upon the tenant's becoming a bankrupt. There · 
fore the argument Fired from the credit which he 
tenant is likely to get. by b ing. in poſſeſſion of the land, © | | 
en baye no weight 1 in this caſe. As to the i inconve- 
ence which has been contended vill ariſe. from. elta- 
bling t the validity of chis proviſo, it rather bears che 
ather way, for this cannot be determined to be illegal on 
uy principle, which would not equally extend to leaſes 
ich are every day granted in large towns, reſtraining _ 
de alignment of houſes to perſons exerciſing obnoxious. | 
tades, that not only diminiſhes the value of the parti- 
dilar houſe ſo aſſigned, bur alſo, the adjoining houſes be- 
koging probably to the voy aaa for - 
the . 1 
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8 E 0 T. *. 
ne 
"SE does not paſ Property in . . 27 hy Bank- 
rupt as ZOE . or other 7 Her. . | 
Ir . is 2 "pts Abough he has the poll. Garret e. 
kn of the goods of his principal, and the power of im- 8 i 
tedtely ſelling them and taking the money, yet that is laſt ed. ;2. 
Mr poſſeſſion within the meaning of the ſtatute, 21.%, x, Godfrey». 
$19 / 11. nor will the rg. ae if the facto aQts 3 P. W. 13 
ma del cralert commiſſion. 1 99 
2 Ver. 586. 1 Ati 232. Ex parte - Ourſel, Sankar 297 
| Thus Lord Chief Juſtice Lee laid down the rule, that Scrimfhize a. 
* method had not deprived the conſignor of his remedy Adern.. 
jinſt the buyer, provided there was no payment to the oc 


* Ki te the Jay did oa rad chin ede 
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© . confider him aa &mmurütate the names of the pürfchaſers to the ul. an 


from the factor. being about't to ſtop pa p ayment, g gave upt the wheat „ 98 


2 Fiorrer was inſolvent ſome time befote the (ale, and hu 


"wu parts” Again one Murray, of Bafa in Traldhd, in 1784, cot 


dera Rvetdl rirtes rechghiber Ad Eftabnmtec as H, 
Eſcot v. Am aun Was trfett at Olilibalf Beröre 7 50M 
Sit after Bulk, in Whfen ir uppetted, eee rchant 
Michacimas ir Lan, 4nd inn 7 1 4 uart e 
eee ee ee ee "ng, ee 
ceals the. oY intrufted to one * Faster as their Fa of Hg in 
in ne ss the corn trade, HEE thb in the len trade,” receive a df 


1 cretere cottiinithn, beſides their factorage, and 


een eh 
and in an des T ept in GAfe of the factor's Failure. * Farrer, on the gi 
by chere June, 1783, fold 211 quarters of the e plaintiff” s Wheat, to 
onner may = the defendant AHbArd. On the 16th th Tung, Harfe 


n 


George v. ä ͤ c FS TOTES 
Clageett. Care, to. the plaintiffs, and ſent th the names of * 
7 Term Rep. buyers, On the 20th June, Farris f ſtopt payment, and 
. v. a Bort time afterwards, his creditors. Executed a deed of 
— compoſition, © On the 21ſt June, the plaintiff deliverel 


Rep. 360. the defendant, Milward, a bill of parcels, of the wheat 
mls I5;a. fold to him by Farrer, as their factor, and deſired bim to 


Stracey v. Deey accept a bill at a month for theamount, which he refuſe 
_ Han inſifting that he had a right to ſet off a debt due to hin 

| from Furrer, againſt the price, of che heat. 
ger the former Mr 8 Juſtice Buller 7 in his charge to. the. 3 Jury, declar 
vore of this caſe the doctrins laid down by Lord © Chief Jultice Lee, | 


corrected, 


24, e Serimphirt v. Alderton to be law; and it appearing l; 
'',” avoidedall dealings for a month, and hall d:ired tart 
might be no buying im his name; and Had not dealt wi 
de deſendant for a year before, but was bs bg 
-. ſet off was diſallowed on the ground of fraud; and 
pPähintiffs recovered a verdict. 


Murray. figned a quantity of linens to Bate and Hentell of Link 
December 1785: to be diſpoſed of by them as his factors, upon a 4 rele 
commiſſion. Bate and Henkel ſold the'linens for 198 

14. and before they received the money became b: 


pts. The — er 8 

the purchaſet, ere — 
who . to pay it, inſiſting that Murray might come 
in as creditor, under the commiſſion. Murray pre- 
ſented, a petition, to the Lord Chancellor, praying that the. 


ud a ſmall ſum due from Horry) to * dame, on 
mother account. 935 


His Locdſhip, after bearing. the ove of hang W 0 
ws clearly of opinion, that the purchaſer, not havin 


9 for the Jinens, previous to the bankruptcy, Murray the 
11 conſignor was entitled to receive the price of the linen, 
41 10 accordingly. N the aſſi gnees to pay him the 
r us money. | 
| {be In like manner Ft bills of Ko WE ts or goods are ſent 
be bz merchant to be applied to a particular purpoſe, and 


de merchant breaks having the bills of exchange or goods 
i hjs poſſeſſion, they do not paſs by the aſſignment. 
Therefore where Dumas and Co. who were merchants 
wi co-partners at Paris, had dealings with Julian and 
do who were merchants in London, and co- partners. 
Dunas and Co. drew ſeveral bills of exchange in Decem- 
kr, 1753, on Julian and Son, amounting to 1,115 . and 


udertook to make remittances. in order to pay the ſaid 
lis and at the ſame time acquainted them, that theſe 


ng a ils were intended for the proper and particular account 
1 he petitioner's houſe at Cadiz, and deſired them to 


en a new account for theſe bills in their books, and to 
ep the ſame ſeparate and diſtin from their own, and 


king the initial letter of the name of the firſt of the part- 


who had the management or diredtion of the houſe 
2 Cadiz, F a en 


Te petitioners accordingly did remit to Vale, and 


6 Son, ſeveral” bills drawn on Parneck and SR 


You 1. n 
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afignees might be ordered to pay him the money his linen 7 
6d for, after deducting the commiſſions. and charges, 


g paid 


blſtinguiſh ſuch new account by the mark or letter &, 


Ex parte 
Dumas. ; 

I Artk. 2712, 

2 Vez. 586. 
Ex parte = 


Emery. 


2 Vez. 6 . 
Godfrey "I 
Furzo. 


3 F. W: 135. 


Tooke v. 


Hollingworth. 


5 Term Rep. 
215. 


2 Term Rep. 


C. P + COIs 
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expreſsly promiſes 0 ew the TRIES cons their 


together 566 J. 115. 11d. 


give the petitioners a title to _ bows 1 remain | Flat t 


„ 
* 
* 23 * 
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whole to the ſum of 1, 146 J. 1 1 4. II dl. 
Julian the father and his ſon, in a letter to the 4 


tioners, acknowledged the receipt of the ſeveral bills, and 


new account G. 
On the 15th of e Fallon the fathier del 
On the 27th of Februar), on the very day the creditor 
of the Julians met, a reſolution had been taken by Peter 
the. ſon to ſtop payment, and which he did accordingly, 

The next day he diſcounted two of theſe remittances, the 
pe for 300 J. and another for 266 J. 114. 11 4 making 


On the 20th of March, a commiliion of "I 
was awarded and iſſued againit Peter Julian; and Jan: 
2 and Francis Duval of e were e choſen aſſig- 


Nees. 8 the! 


The ottitioners inſiſted the laid ils v were not liable tu con 


ve applied or converted by Fohn Julian and his fon, . | t: 


any other uſe, or on any other account, than as the pet m7 
tioner had directed, and charged that the ſeveral bills r- Ku. 


mained in the hands of the aſſignees, or if the bills, or ani * « 
| part had been applied to any other uſe, ſuch proceedin! ſatu 
was not only a groſs fraud but abſolutely illegal. «it, 


They prayed therefore, that the aſſignees might be orderet 
to deliver to the petitioners the ſeveral bills, amounting ti "ic 


' gether to the ſum of 1,746 7, 11 5. 11 d. and in caſe it o e 
appear, that any bills had been received, either by the fi 


Fulian and his ſon, before the father's death, or by P Was e 
the ſon, ſince his father's death, or by the affignees fe 1 
Peter's bankruptcy, that in ſuch caſe, the aſfignees mig ne 
pay to the petitioners the full value of ſuch bills, Th 

Lord Chantellir. The preſent is à very plain caſe io 


ſpecie un- negotiate. 


It has been truly ſaid, this is a qeRtion'sf ifeat cn Ppear 
quence to the trade of the city of London, but then it 


oo & nach greater weight in another reſpeQ, that the Ch. VIE. 1g. 


property of one man 3 nr ys E to anſwer” the 
ti- debts of other men. 
nd - The principal view, 1 00 lt under all domme 
eit of bankrupt, is to put ereditors as near as may be on a 


level, but that muſt be done only with regard to the bank 


rupt's 8 own. eſtate, for if the matters | in n queſtion are not 


ors rhtive to his eſtate in law or equity, eſpecially in equity, 
ther the court will be of opinion, that the perſon who bas the 


oly. egal intereſt in any thing, or a choſe in action, which is an 
the equitable intereſt, ſhall be entitled to ĩt; and the aſſignees 
in theſe caſes muſt ſtand exactly in the ſame ſituation with 


rupt would be an intolerable grievance. © N 
" Suppoſe the petitioners had conſigned over cond to 


them into money, the principal then could only have 
come in as a general creditor under the commiſſion; but 


Eg Ee 


n Julian's hands at the time of his bankruptcy, it would 
have been otherwiſe, and has been ſadetermined in ſeve- 
rl caſes: and even contrary to the expreſs words of the 
ſatute of the 21 Fac. 1. factors have been n out 
of it, for the ſake of trade and merchandize. 

The court of Common Pleas in a caſe, the name of 
wich I do not remember, determined that notwithſtand- 
ng the goods ſo conſigned were ſold; yet as the factor 
wok notes inſtead of money for them, that the principal 
ms entitled to the notes, and not the creditors at large. 

be letter G. appears to be the initial letter of che 152 
grtner's name in the houſe at Cadiz, 

Thoſe bills I conſider as appropriated to a te 
urpoſe, and intended to anſwer and reimburſe the Fuljars, 
what they ſhould pay on this ſpecial account, for by being 
adorſed they could negotiate and diſcount them, 380K 
n 298 amount of the bills left ee, 

„ | Upon 


the bankrupt himſelf, or otherwiſe commiſſions * . 
Julian as their factor, and he had ſold them, and turned 


i the goods. had continued in ſpecie, and had been found 


bY 


4% 


Ch. VIII. £15, 


— thing 1 in the world to fay thoſe bills ſhould 80 to the cre- 


D' Aquila v. 
Lambert. 

In Chancery, 
gth June, 1761. 
Ambler's Rep. 
399. 8. C. 


non - payment on {/rael;”s becoming inſolvent, and making 


Ligne becoming bankrupt, the agent for the coufgne 


chem to him, and drew bills of exchange for the money, 


in truſt for them. 


for the conſignor, and the agent for the creditors ſeverally 


Alignment does not pals Property in 


Upon all theſe circumſtanees it would be the hardeſt 


ditors at large. And therefore on the whole I am clealy 
of opinion, that the ſpecific bills amounting to 5801. mul. 
be delivered up by the aſſignees of Julian to the petiti- 
oners Dumas and Co. or to ſuch perſons as they i impower 
to receive them, and order accordingly, 

So where the plaintiff being a merchant of Leg born, 
bought a large quantity of goods by direction of the de. 
fendant Jraeli who reſided in England, and conſigned 


The bills were accepted by raeli, but were proteſted for 


a compoſition with his creditors and afligning his effects 


The goods arrived at the port of London, and the agent 


applied to the captain for the goods, but he refuſed to deli- 
ver them till the right was ſettled. | 
Upon a bill filed by the plaintiff to have the goods de. 
livered, 5 

It was argued for the plaintiff, that the 0 may 


ſtop the goods, at any time before they get into the hands 4 
of the conſignee, i in cafe the conſignee is in ſuch circum 1 
ſtances as not to be able to pay for them, and ſeveral ca 1 , 
were cited; JViſeman and Yandeput, 2 Vern. 203, , $ 
Ex parte Wilkinſon, in Chancery, 21ſt March, 1755 4 
Which was thus: Wines conſigned from Liſbon to a ner? 


chant in London, the wines were brought before they gc 
into the hands of the conſignee, to Lynn, and the con 


ſtopt the wines there, and it was held he might dg fo; 
any time, and that caſe was ſaid to differ from J/iſeman an 
V. andeput, as the conſignee run a greater riſque by realo 
of the yoyage; but Lord Hardwicke ſaid, as there was u 
poſſeſhon! in the e no e ol credit * 


th 
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he goods, nor any payment made, the agent had a right 


to ſtop them. Fond 
On the other fide it was Rad that the legal right? was 


4050 


ob. VIN. 1 15. 


cearly in the conſignee, that the delivery and poſſeſion | 


were material cireumſtances in all caſes of this kind. 


That the goods having been delivered to the captain, lie 


ns bound in point of law to anſwer them to the conſignee. 

they were loft in the voyage it was the loſs of the con- 
fonee, and the caſe of Evans and Martlet in x Bord 
Raymond, was cited for that purpoſe. That whatever 
(termination the court has made in particular circum- 
fances, it has never declared on a general caſe, that the 
confignor has a right to ſtop the goods at the delivering 


port, and in a caſe where there was no commiſſion of 


hankrupt, but only a truſt deed for creditors. That the 


preſent caſe differed from i ſeman and Yandeput, in re- 


hebt that the goods were ſtopt in that caſe before the 
wyage began. And that there was no equitable circum- 
ances to induce the court to act againſt the legal right. 


Lord Henley. This is a queſtion of extent and conſe- 


quence in trade. If it had been res integra, I ſhould have 
Required a more extenſive argument and taken time to 
ander, but it is not a caſe of difficulty, and has been 
kttled by ſeyeral determinations, which have been univer= 
uy approved by merchants. The caſe of Wiltinſon is 
pont. It was, determined on ſolid reaſons ; that the 
pods of one man ſhould not be applied in payment of 
nother man's debts. And he decreed the goods to be 

#lvered to the plaintiff. 

Again, Hammond and Smyther, two merchants of Lon- x 


Ex parte Clare, 


A gave bills of credit to Clare, who covenanted to fail before Lord 


m London to Liſbon, and there take in ſalt, from thence 
el to Newfoundland, and ſtow cod-fiſh, with which 
to deliver at ſome port up the òtreights, and load 

me with fruit. Clare performed the contract on his 
and delivered the goods, but having drawn bills on 
her and Hammond, which on Smyther becoming 
 Dd3 _ - bankrupt 


- 


King, 31ſt 
Ju'ys 1729. 

x parte 
Franks cited in 
Snee v. Preſcot. 


1 Atk. 250. 


406 


*. VIII. .. 15. 


Zinch v. 
Walker. 

2 Black. 1154. 
Ex parte 
Maddiſon. 


19th Nov. 1796. 
8. P. 


ſame became due on the 18th of January following, both 


to hand. That before the receipt of that bill the plaintif 
owed Jenner (on the bill account, and for a commiſſot 
of 65. 8 d. per cent. for tranſacting the ſaid bill buſinel 


Z ſhort in n Fenner's book, No part of the acceptances © 


dpertg in 
bene. were ,proteſted;. Care petitioned to "bY E) 10 
moiety of the fruit delivered at home, and a moiety of the i 
| fiſh delivered at Alicam, ſold and applied towards payment 
of the bills of exchange. And the ſame were ordered to ne 
be ſold accordingly, and if they were not ſufficient, Clare an 
was to be admitted a ee under a eee for the 
the reſidue. ee. der pa 
And upon the ſame 3 in an 1 A mk for 
for money had and received to the plaintifÞ's uſe, a verdict fun 
was found for the plaintiff, n 257 * 1 158. e jedl 
this caſe reſerved. an 
The plaintiff previous to . ab, employed ( 
the bankrupt Jenner, as his agent or banker in Londa, WA dep 
and drew bills on him under an agreement to make remit 2 i 
 tances to anſwer the ſame when due. On the Sch of de 
November, 1776, Fenner tranſmitted to the plaintiff an g. 
account current including all the accepted bills then run- lad 
ning on Fenner, up to the oth of Member, which B 
amounted to 1,022 J. 5 f. 11 d. and the whole balance due WW ict 
to Fenner, including thoſe bills, was, 1,137 L. 165. 74. WW: 
On the 15th; of November, the plaintiff ſent by the poſt o 
to Fenner a bill for 1 50 J. which was received the 18th, bert 
and became due the 18th January, 1777. On the 16th un 


of November, another bill of 300 J. was ſent by the plain- 
tiff 's order to Jenner, who received it the 19th, and the 


which bills were paid in due time to the defendants. On 
the ſame 16th, of November, Jenner ſtopt payment, and 
became a bankrupt by abſconding i in the afternoon of the 
18th of November, previous to which the 1501. bill came 


and for intereſt of ſuch monies as happened to be in ad 
vance) a balance of 195 J. 13s. 24, The two bills were 
depoſited on the 2 1ſt of November, 1776, by Jenner 
clerk in the hands of Staples and Co. who wrote the 


15022 


poſeſion of the Bautrupt as Fagor,)&. | 


nt On the whole account the plaintiff charged * aſſig· 
to nees with the ſaid 450 l. (the amount of the two bills} 
are and with 37; 8 5.'2 d. being the commiſſion charged for 


for the payment of the 1022 J. 5 1. 11 d. (which was never - 


raid) in all 4537. 8s. 2 d. out of which deducting the 
former balance of 195 J. 13. 2d. there remained the 

fum of 257 l. 15 8. for which the verdit was given, ſub- 
ject to the opinion of the court, whothen: the "ROI * 
right to recover it. 


Gould, J. The plaintiff ought to recover. Though 


8 if they had laid in Jenner's ſerutoire. It is juſt the 


negotiated and not been paid, the bill - holders would have 
hd a lien on the money advanced in exchange. 


Full» 

hich Blackflone, J.— It is clear that Fenner muſt be con- | 
ede blered as a factor, and the bills (while unpaid) in the na- 
71 tare of goods unſold. When ſet ſhort in the banker's 
pol wok they are only conſidered as a depoſit, and the pro- 
Ich, eny is not altered. They are remitted by Zinck to 


janer for a particular purpoſe, firſt to diſcharge the ba- 
lace of 198 J. 135. 2d. and the reſidue, ſo far as it will 
mend, to indemnify him againſt the acceptances of 
1221. 55, 11 4. Which he had made of Zinc#'s bill. 
Thus far Fenner, and his aſſignees who repreſent him, had 
len on the 450 Ps worth of bills remitted. But thoſe 
reptances never being completed or the bills. paid, this 


who duces the lien to 195 1 135. 2 d. deducting thereout the 
laintif agel on the impoſed acceptances. And the ba- 
niioc e after diſcharging this lien, ought to be reſtored to 
lines 1 as is done by the preſent verdict. | 
1 ad Nares, J. Of the ſame opinion. The balance' is re- 
Is were merable in this action on ME fame Ira as money 
TRE ud by miſtake, = 22s 
e the And the P Mea was ordered to the plaintiff, | 
aces © 1 5 Dd4 „„ Welle 


depoſited at the bankers, the bills are in the ſame ſituation, 


al: of goods conſigned to a factor. Had the bills been 


* 
> 
Yo 2 
> 
der by. D 
407 a 1 
4 * 
- 


A 1022 l. 55. 11 d. was diſcharged Son but ther kill 2 16% 
he were afterwards paid by the plaintiff, 0 ls 1 pots — 


408 
Cry . 1 8 


3 Bur. 1369. 
Ex parte Ellis. 


x Atk, 101. 


Ex parte Marſh. 
1 Atk. 158. 


Ex parte Butler. 
1 Atk. 213. 
Ambl. 73. S. C. 


the aſſignoes inlaw. would not be entitled to get it in, becauj 


Winch v. 
Keeley. 

x Term Rep. 
| 619. 


commiſſioners. 8 


miniſtration, and married a man who became bankrupt, 


intereſt is not veſted in them, might, by the aid of t 


aver a debt. of 73. 125. 94. due eee 
fendant, to one Foſeph Searles, as a ſecurity for a debt « 


_ Neither Jong he 00 in che caſe wy am exe- 
n or adminiſtrator becoming bankrupt, for the pro- 
perty they may poſſeſs as ſuch, cannot een 1 the 


82 * 


15 pg Emuon 2 5 

As where it appeared that Ms. Marſh, 2 8 Gol, 
palleſſed of goods to the amount of 2,009. and ſome plate 
He. left a widow and children. His wido took out ad- 


35 e. 


1 pon a queſtion, whether the aſſignees of the ſecond 
huſband were entitled to the plate, which had been let u 
the poſſeſſion of the bankrupt, Lord Hardwicke faid, it 
certainly was not within the ſtatute, becauſe the admini- 
ſtratrix had them in auter droit, and the huſband could haye 
them in no better right, and therefore not at all liable 9 
the debts of the ſecond huſband; for the meaning of the 
ſtatute (if it is poſſible to put any meaning upon ſome o 
the clauſes which are very darkly penned,) is only with 
regard to goods the bankrupt has in his on right. Bu 
if a tradeſman is, under a will, made executor, and ref 
duary legatee, and before his bankruptcy collects in enougi 
of the teſtator's effects, to pay debts and particular lega 
cies, and the remainder of the aſſets was uncolleced, though 


== T > 


cle 


the bankrupt bas it in auter droit as executor, yet thi 
aſſignees under the . commiſſion, notwithſtanding the leg 


Court of Chancery, get in the Ain the name oft 
executor. 
So in the caſe of Winch y Ve; W e Fug "vin af 


74 1... owing from the plaintiff to the faid Jqcpb Sun 
Before the action brought, the plaintiff became a bank 


rupt, and the defendant. pleaded: the bankruptcy 5 in 
replication the facts above ftated were ſet forth. Ti 
f demurred to the Wee een en e 

* 10 


3 this _— re the en 
— before the Court. 15 

 Abburfty . The caſes that have” been cited by the 
plaintiff's counſel go a great way in determining this 
queſtion, it is true that formerly the courts of law did not 
uke notice of an equity or a truft,' for truſts are within 
the original juriſdiction of a court of equity, But of late 
years as ĩt has been found productive of great expence, 
tw lend the parties to the other fide of the hall, wherever 
this Court have ſeen that the juſtice of the caſe has been 
dearly with the plaintiff, they have not turned him round 
won this objection. Then if this Court will take no- 
tice of a truſt, why ſhould they not of an equity ? It is 
certainly true that a choſe in action, cannot ſtrictiy be 
digned, but this Court will take notice of a truſt, and 
eenſider who is beneficially intereſted, as in Bottomley v. 
Inst, where the Court ſuffered the defendant to ſet off 
debt due from Mrs. Chancellor, in the ſame manner as if 
be action had been brought by her; the only difference 
ktween that caſe and this is, that the plaintiff himſelf 
ns not originally intereſted in the debt, but this plain- 
ff was; but that does not make any eſſential difference, 
kauſe if it be once eſtabliſhed that this Court will take 
ice of truſts, it is immaterial whether the perſon who. 
5 were originally truſtee or afterwards became ſo, nor 


kr he became ſuch by the affignment, or was fo origi- 
uly, it is ſufficient to fay that he is a truſtee now, and as 
ca has a right to maintain this action; if this had been 
Fraudulent aſſignment it would have raiſed a different 
lion, but on theſe pleadings it mult be taken to have 
en aſſigned for a valuable conſideration. The caſe of 
[after and Scales is in point, and on the authority of that 
i the other caſes cited, 1. am of opinion chat the plairuiff 
recover. 
buler, J.— This action is — in che name of che 
nor of this bond, and therefore it does not involve in 
| ES it 


- 


Unwin v. 
Oliver... 

I Burr. 481. 
Ex parte Byles, 
1 Atk. 124. 
Bottomly v. 
Brook. 
. 8 G. Jo 


C. B, 
Rudge v. Birch, 
M. 25 G. 3» 
Webſter v. 
Scales. 0 

M. 25, U. 3. 
B. R. 15 , 


Sit pn at what time he became a truſtee, for whe- | 


410 


See ſec. 11. 


Wet v. Skip. 
1 Ves. 243. 


Fe porte Flyn. 
1 Al. 185. 


Cb vIEI f 16. it the queſtion, whether a thoſe: in action may be ſo afligned 


the bankrupt, it will not be within the ſtatute. 


f time. And accordingly Marr bab cauſed the tat to." 


Cannot alſigu-Propertyleft:with the 


as to give a legal title to the aſſignee. The plea only P 

| ſayss that the plaintiff is become a bankrupt, and that hy 7 
debt is transferred to his aſſignees; the anſwer to that bei 
is, mat his debt is due in form te the plaintiff, but in WY tic 
ſubſtance to a third perſon, and therefore it is not fich'n a tim 
debt as paſſed under the commiſſion, if not, it is ſtil in cels 
the plaintiff, and he is entitled to maintain this action. Lis 
The ſtatute of 1 Fac. 1. c. 15. only ſays, that fuch debt A 
are to be aſſigned as ate for the benefit of the bankrupt, WW” 
This conſtruction was put upon the ſtatute ſoon after it WW 
paſſed, in a caſe in March 38. where it was held that ſuch rd 
things as the bankrupt held as truſtee did not paſs under i" 
the © Commiſion; here it muſt be taken on theſe pleadings, 4. 
that this did not paſs under the commiſfion, therefore it ve. 
remained in the bankrupt, and he may maintain chang addion. Fel 


Me. ond the porn 


SECT. XVI. 


Aſſignment does not paſs Peper left A NP 
1 Rai for a parvignter, Purpoſe. 


Tart bare leaving the party in poſſeſſion of goe 
without any power to diſpoſe, will not be within the ſt 
tute 3 and the queſtion whether the poſſeſſion falls withu 
the ſtatute or not, muſt in a great meaſure depend upot 
the nature of the contract between the parties. 

If the goods are left in a mere temporary cuſtody vitl 


Thus Zlyn and Field purchaſed of Matthews two thi 
of 500 barrcls of tar, and the other third was, to be cc 
ſigned. to them for fale at the rifk.of Matthews, And 
was agreed, that the tar ſhould be lodged in a warehs 
until Un and Field ſhould give orders for ſhipping |! 

ſame off, as opportunity offered, they having none at d 


% 


Sankeupf for a particular Purpoſe: 4¹¹ 

into a warehouſe anne his arm for een Ch, vn. G 16. 
E . M n hi ig 03-28 — 1 
Ehn and Field paid Aamien in Lale bills for „„ a 
being the amount of the value of the ſaid two thirds of — © 
the faid tar agreed for; and Mattbetos allo, at the ſame; 

ine made out and delivered the petitioners a bill of par- 
ls of the ſaid tar, in the words and figures following: 
Liverpool, 8th, Fly, 1748, Meſſrs. Nyn and Field.bought. . 
& Hugh Matthews two. thirds of 500 barrels of plantation” 
x, at 9 g. per barrel; the whole amount 2254. the whole, 
o be fold by ſaid gentlemen for account as follows: two 
lirds their account 150 J. one Ink. Hugh Mattbeuy's, 
xcount 75 L. 

Matthews became Gaia bg and. is afſignees, Pc , 
pleſion of the tar as they found it FROG in his 
rcehouſe, EY 

Lord Chancellor ſaid, He thought the caſe not 15 the 
ntent of the act of parliament, which meant to guard 
guat leaving goods in the poſſeſſion, order, and diſpo- 
non of bankrupts; but here it was merely a temporary 
utody, becauſe the buyers of the tar had not an oppor- 
nity of ſelling it. That it could not with any propriety 
e (aid, the tar was in the order, diſpoſition, or power of 
dane and therefore not within the act of parlia- 
He added, that upon the foot of this agreement 
wen Flyn, Field, and Matthews, this is to be conſi- 
Fred as an undivided property, of which they were te- 
ants in common; there muſt be a poſſeſſion of thoſe. 
99s in one or other of men and the ans of one 
e poſſeſſion of all. 
do where a commiſſion iſſued nd Bean in Auguſt, walker v. 
7 under which he obtained his certificate. He never Durpell — 
moved from his houſe, nor were the furniture, houſhald ere v. 
"+, and plate, fold or removed, but he remained in 7 tn 
ſion of them, and after his certificate engaged in : 
e on his own account, and continued to trade till ſome 
© in the ſummer 1779, and after the execution in 
queſtion, 


on. 


412 Cannot aſſign Property left (th th 


8 . 16. queſtion. But though he traded for himſelf, he was con- 
tinued in the houſe by his aflignees, as an agent for them, 
in getting in, and ſettling his affairs; and, in all the me. 
menits of the bankrupt”s eftate and effects, which they bal 
laid before his creditors at different times, down to March. 
17%, the houſhold goods in queſtion (which had been 
| inventoried and valued imaxcdiately an the Comemillon 
iflued), were included. | 
In March, 1779, an action was e 8 
Btan by two ereditors, Davis and Prothero, who after- 
wards recovered a judgment, and ſued out a fferi facia, 
The execution came in, in June, and about the fame 


time, the aſſignees had the goods again appraiſed, * Ee 
they were valued at 353 J. The preſent action was com 5 . 


menced, on the 11th November,” 1779, and two days after 

wards a ſecond commiſſion iſſued againſt Bean, I 
time of the a& of bankruptcy, on which this ſecond com 
miffion was founded, did not appear. The preſent plain 
tis proved a debt under it. A queſtion was raiſed, whe 
ther Bear's poſſeſſion was not ſuch as entitled the allignee 
under the ſecond commiſſion to the goods, by virtue e 
the flat, 21 Zac. 1. 
Lord Mansfield. I am fatisfied the caſe cannot bſ 
=Þ brought within the ſtatute. Many caſes have ariſen up 
44 this act, where the party left in poſſeſſion might ſell; bu 
| Bran had not the diſpoſition ſo as to fell the 23h | 
he had fold them, it would have been a breach of trul 
towards the plaintiffs, If I ſend-my plate to a banker 
to be ſure he may diſpoſe of it; but he has not my pe 

. miion or conſent ſo to do. 4 

Milles, Juſtice. With regard to the ee on t| 
ſtatute, the words are, © If the bankrupts take upd 
El them the ſale or diſpofition as owners.” Bean could n 
| ſal; but he was permitred to uſe the goods as vid 
o ner for ſeven years, I ſhall not give a deciſive opini 
| on the Fink. Tt tay © come often before tae court. T 


# ox /* 
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krupt-foe. a, ar;Purpaſes 


WS 
4 
* 3 * 
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every caſe, of poſſeſſion. Not, for inſtance, to the caſe 
of a ready furniſhed lodging. 25 look upon this in the 
ery ſame light, Bean gave his ſervice in ſettling and 
ranging the affairs of the eſtate, i in lieu of rent. 1 
o fat than of Jaw in them. The ſort of poſſeſſion, diſ- 
tion, &c. are facts to be proved, and for the confi- 
tration of the j jury. The ſtatute ſays, « Whereof they 
k ſhall be reputed owners.” Here the bankrupt was-not 


lle in a ſhop, may be within the ſtatute; but 3 
ofthe furniture in a houſe, is no more evidence of a richt 
» tat furniture, than of IS houſe. * 1 

Again, in an "Sig. of trover brought t to recover the Cal 
ue of ſome timber, it appeared that 7 commiſſioners 
the victualling office, having occaſion to erect a ſtage 
f Veruil in Hampſhire, for the purpoſe of rolling their 


r carpenters to deliver in propoſals for doing the work 3 
Fries and his partners were diſpoſed to undertake the 
ulneſe, and to deliver in their propoſal ; but in as 
uch as they were general merchants, and not carpenters, 
x as there might have been difficulties in making the 


me, and he was to have one fourth of the clear profit, 
Wa guinea per week for his ſuperintendance, and Fonbes 
id Co, were to ſupply the timber, and to have the xe - 
ue of the profits. The contract was accordingly made 
deen the commiſſioners and Kent, and Forbes was one 
Kent's ſureties, which would not have been allowed 
Forbes himſelf knew), according to the uſual mode 
government contracts, had he been known to have. had 
concern in the contract, which Kent declared he had 

not, 


Abburft, J. — The ſtatute certainly does not. ext tend to 


Buller, ].—Queſtions of this kind have much more. 


hos not t ſeem to me. to be like the caſe of ghee ſent 10 2 rb, 


he reputed owner. Poſleflion of the goods expoſed for - 


i 


Collins v. 


Forbes. 


Rep. 31 


krels on board the ſhipping, publiſhed an advertiſement. | 


tract in their own name, Kent, who was a carpenter, 
peed with Forbes and Co. to make the contract in his 


Ha, 


© Vn t. 16. not. The timber was bought by For bel und CG. 2d 
6 ſhipped by them in their own name to be ſent to the 
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yard at Weevil, where it was delivered as for Kenrt uſe, 
and received by the King's officers as ſuehz and they 
ſwore they ſhould not have received it on account of: any 
other perſon ; but that they ſhould not have permitted 
even Kent to diſpoſe of it in any other manner than for the 
work contracted for, except ſuch parts of it as were found 
unfit for the intended purpoſe, becauſe they conſidered ii 
as delivered for the purpoſe of the contract. Kent had 
informed the agent-viQualler that Forbes was the rel 
contractor, but that was a ſecret between thoſe perſons 
Before the work was finiſhed Kent became a'bankry 
on which Forbes got poſſoſſion of the timber; to recore 
Which the preſent action was brought, on 'a ſuſpiciof 
that the bankrupt's en were nen to it Under h 
Neri. c. 10. 
Aſbhurſt, J. now delivered the opinion of f the Cru 
There was no reaſon, from the evidence, 'to form an 
doubt but that it was a fair and honeſt tranſaction on i 
part of the defendants; that the timber was in fat 
ſupplied by them, and that they made themſelves olehiiſp*ccic 
liable for the payment. So that the queſtion turns o 
the mere law of the caſe under the act of parliameſ 
21 Jac. 1. c. 19. The leaning of the Court is then 
fore in favour of the defendants, unleſs the caſe is tor 
clearly governed by this ſtatute, that we have no die 
tion on the ſubject. And upon looking into the auth 
rities, we are of opinion that though the bankrupt 
the poſſeſſion of the property, and the apparent diſp 
tion of it, yet as there is no fraud in the caſe, etWhoſric 
actual or conſtructive, and as the real property is int 
defendants, the ſtatute does not operate upon it. 
. caſes of Copeman v Gallant, 1 P. I/ms. 314. and Walk 
v. Burnell and another, Sheriff of Midadleſex, H. 
S. 3. are ſtrong authorities on this point, the latter 
. ent was this. - * The . was nia ies $ niece 
« b uf 
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which month a commiſſion had [iſſued againſt him. He 
| yas in great diſtreſs. from the year 1968 till he got his 
certificate in 1772. He lived in the houſe, and carried 
an buſineſs for himſelf, but aſſiſted the aſſignees in tranſ- 
ing the affairs under the commiſſion, It was gene- 
ly known that the furniture of the houſe belonged not 
whim but to the aſſignees. The goods were inſerted in 
nery account between the bankrupt and the aſſignees. 


reſponded with that which was taken in 1772. A ſecond 
commiſſion was taken out on the 15th Nember, by the 


de firſt commiſſion. There were two points; the firſt 
d whether the goods were the property of the aſſignees 
nder the firſt commiſſion, or whether they were Bean's 
woods, and liable to the execution? The jury thought 
Witat in point of fact they were the property of the aſ- 
es, and were never given to the bankrupt, or under- 
od to be the bankrupt's property, and they found a 
ct for the plaintiff. The ſecond queſtion was, 
poling it were ſo, yet as the goods were in the bank - 


w within 21 Fac. c. 19. or not? if it were, the 
editor who ſued out the execution, inſtead of proving 
be property in the bankrupt, had proved it to be in the 
ignees under the ſecond commiſſion, in which caſe: the 


peneral argued, that the bankrupt had no power over or 
potion of the goods, If he bad, the aſſignees under 
kcond commiſſion might ſeize them, and they have 
er claimed: the goods. Mr. Bearcroft inſiſted that the 
kudt was againſt law and evidence. This was an 
don by the aſſignees under the firſt commiſſion, which 
td in 1772. The execution was iſſued in June g an 


the 


ankrupt; and brought an action of trover ſor goods. Ch. Vidt. f s. 
Jan had abſconded: before Auguſh 1772, on the 1 5th SIS 


u the year 1779. an inventory was taken, which cor- 


kne attornies as were concerned for the aſſignees under 


11s houſe, and viſibly in his poſſeſſion, whether it 


untiff ſhould have been non-ſuited. Mr, Solicitor | 


ocean for dne plaintiff to prove his property ur 
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ſion were regular; and the plaintiff proved a debt undet 


point I took it then and do now, that the plaintiff's pror 


any preciſe opinion upon that, as I think the n 


8 Aſbhurſt, J.— The act of parliament clearly does not me- 
to e extend to every caſe where there is e 10 
the Cale of a bankrupt' 8 taking ready furniſhed Ic 


ſells goods, that may be a caſe within the ſtatute; 
Kr a man takes a houſe ne 


8 ſtance to prove to àny one but choſe privy to the tranſac- A 
tion, that the affignees had or claimed the leaſt ine. bg 
reſt in theſe goods. The ſuffering the bankrupt ts WW" 
continue in poſſeſſion of them as vifible owner, was khing tie c 
a trap for other creditors. Though the proceedings 1 

0 


under the ſecond commiſſion were not proved, yet it wa 
admitted that there was an act of bankruptcy before the 
execution, and that the proceedings under that commil. 


the ſecond commiſſion. Lord Mansfield Ch. 1— re. 
collect that the bias of my mind at the trial was in fayour 
of the judgment creditor, but after the verdict on r. 
conſideration I was ſatisfied with it. On the ſecond 


ing a debt under the ſecond commiſſion, ſtopped bin 
from litigating the regularity of the proceedings unde 


it; but it does not prove the time of the n TY 
I am thoroughly ſatisfied that this caſe cannot be brough | 

within the ſtatute of James the firſt. The bankrupt ha iy 
not, with the conſent of the true owner, any diſpoſtoſſ . 10 
of the goods; he never pretended by any act of his t ** 


diſpoſe of them, it would have been a breach of truſt 
he had. And the owner never conſented that the bank 

rupt ſhould have the diſpoſition of the goods, Will 
].—The caſe was properly left to the j jury, for 1t 1 
doubtful who was the true owner, and the jury * 
cided it. As to the ſecond queſtion, I would not git 


the ſtatute “order and diſpoſition,” are very 


Buller, J.—If a man has the poſleflion of a ſhop 


e rule was Charges. . 


Pay 


15 W che . of Broft val gez Born i 

dee old the plant te Higen che d 

cwards, on a private agreettieht beth lie 1 : 

te contract was . but the EET ur ſuffered 5 

w retain, the po ſleſhon, The 1 ion itſelf was ſu 

Gbus, "and there was Ns a4 of 0 rity, to meu dime 

lis continuance in poſſeſſion Was under any title different 

that under which he obtained the poſſtſon. But 

n = preſent caſe, there: never was abyr fade of the: 

inber to Kent, not any genetal delivery, ſo si to give 

in the abſolute diſpoſition of it; for it appeared in ei- 

krce that the ſtore-keepers in the yard would not hay? 

emitted even Kent to haue fold the timber to an other „ eee 

ron, unleſs any ꝑnart of it had been unſit᷑ ta be uſed in = ; 

wforming the cantrart, as they confilevied thay it wa! 

drered only for the purpoſe of theLcontrattrs; Theres M 
re there could be'hd danger that Kent's craditors would Ei 

induced to truſt him onthe credit of tht property or 3 

e it liable to cheir debts : 'Theipollbfiion whietr 

hd (as it appeared by the facts im the th ſe) is\fomes. 

i ſmilar to that: eg, wha tereives timber; 

convert it into a waggonyor(of'a taylor wwilthom clothn 

kat for the purpoſe. of beicig worked up. And it ig 

j different caſe from that of à perſom 'makidgra/ffalet | 

wy part of his property, and yet continuing cini pale 

Wot, and taking. upoh him the difpoſttion of it, with) 

conſent of che vrndee j for in ſuch cafe a the pr 

| v originally dis, and there never! was any viſible: 

non in it, it is a ſire to induce pbrſons to giut him: | | 

al k, to which the vendeey by his neglõct co obtaii b 
n Jends his aſſiſtanide as heiconcurs inpiving'ar 

appearance to the/tranfaftions But in the Frefent 

tis timber came into Nont' s poſſeſſiom in the naturab 

dof the tranſaction) in which there was mo fraud; 

kr tual or conſtruẽ̃tive, for it appeared by the evi- 

d that the timber was originally fold 40 the OR 

en their own account, and that the vendor did not 

UL, J. E — | _ know 
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be delivered do £ and while the carrier is upon the 


4 me goods, while they were in tranſi tz, might be fo co 
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their CS the noting becomes bankrupt, if the mer 
chant can prevent the goods getting into the oy 
hands, the commiffioner 8 e will Hot 
As where two. Merchants at Leghorn conf) * 
| to the Bonnells, merchants in London, but befo 
the ſhip ſet fail from Leghorn, news came that f 
| Baonnells were failed; and thereupon the Leghorn mer 
chants alter the conſignment of the ſilks. | 
The court declared, in regard that the filks were tt 
g goods of the two Florentines, and not of 0” 
Bonnells, nor the produce of their effects, and they hai 
paid no money for the goods, if the Ttalians byuf 
means get them again into their hands, or prevent the 
coming into the hands of the bankrupts, it was kuf 
| for them ſo to do, and allowable in equity. | 
If goods are delivered to a carrier, or hoyman, or i 
maſter of a veſſel, to be delivered to A. and the goods? 
loſt by the carrier, the conſignee can only bring t 
action; which ſhews the property to be in him. 
though fech goods are actually delivered to a carrie 


kind before Mun delivery to A. by the Earrier, the: 
ſignor hears A. his confignee.is hkely to become a b 
rupt, or is actually one, and Countermands the delive 
and gets them back into his own Poeten fg, 
action of trover would lie for the affignees of 4. dec 


* 
Re: 
— 


man be-Gopped in Krantim ww 3 
Ja another caſe William Gaynor, of Briſtol, by letter Ik. VIII. C J. 
ordered the petitioners his correſpondents in the iſland. of — 
Barbadees, to buy him ten hogſheads of Barbadees:ſugary 2d Won. 
which they accordingly did, for and on account of bridge, after 
Conor, and ſhipped them on board the Milliam, bound 1735. 88 

rom Barbadoes to Briflal and drew a bill on Gaywer for 

l. 155. 04 d. being part of the amount of the ſugar, 

ul the balance of accounts between them. Gaynor did 

not accept the bill, but ſuffered it to be noted and pro- 

teted; and Gaynor becoming bankrupt, Moodbridge, on 

he arrival of the ſhip at Briſſol, entered the ten hogſ- 

leads of ſugar at the cuſtom-houſe there, in to pay 

the cuſtoms for it, but on landing the ſugars, one of. the 
akrupt's aſſignees, with-two other perſons, forcibly-took 
leon of the ſugar. Wpon. petition to have the ſugar 
&liyered to Moadbridge and Malter, it was ordered, that 
de afſignees ſhould pay the petitioners 95 /. 14 5. GH. 
pecther with the coſts of noting and proteſting the hh 
bill of exchange, e ea wad Ain Men; * 
ane be paid by ſale of the ſugars. * 
mer Tollet in 1740, conſigned to Raguen, ee Snee v. Pecos = 
any, reſiding at Leghorn, German ſerges amounting * — 
oy I1 f. beſides the inſurance made by Tallat, with 
reftions to the partners to ſell the goods as ſoon as 

y could, and alſo conſigned to them other goods to the 

ave of 181 J. 14 6. 64, The partners not being able to 

8 il the goods, Tollat gave orders to barter them for 

juan goods, and the co- partners agreed that part of the 

ds ſhould be diſpoſed of for thoſe of the growth of 

j to half the value of the Italian goods, and the other 

de paid for in money, and afterwards by letter of the 

of November, 1741, they adviſed Tallet thereof, and 

by ſhould load the goods, which were fills, . on 

i the Prince Edward, and incloſe a bill of lading 

batwclve bales. Tollet in 1741, received the bills 


Wing endorſed by the e but intended for 
ule of Tollet only, 


Eee Tl. 


Chu. TILL” "I — FRO domed aka — Julian ind 

rere L. Blas, 505. and by way of ſecurity aſſigned the bil 

angels tr "= of lading for the twelve bales: Tullet being alſo indebted 

Weite g c to the other defendants Thamas in ſeveral ſums, for ſe. 

yy þ ras during thereof he aſſigned invdices for ſive baleg aud 
___ three bales; and delivered the ſame to Thomas. 

Soon after a commiſſion of bankrupt iſſuod aganſt 

Tollet, and the plaintiffs were choſen aſſignees, and re- 

7:4 ceived à letter directed to Taller ' from Raguenitau and 

Company, mentioning that they" had bought four bales of 

ſilk more for him, and had given in payment for it four 

bales of kerges, and ſent him the invoice of 2448 uy 

which they had placed to Tallet's debt. | 

On the xoth- of February, Mn — the Captain 

of the AMermaid, on board:of whoſe ſhip the bales of fil 

were, arrived, : and: theſe. goods were conſigned to Tul 

and were ſhipped at the riſque and in the name e oy 

The defendants Julian and Le Blas, and T homis, ene 

Dawjer the bills of lading, and demanded the wok he 

| he refuſed to deliver them. And Preſcot, partner of 1 

*- 2 "7 Arne guensau, who lived i In London, on Tallet's being a bank 

„ rupt unte to his partners, deſiting them to ſend the bill 

of: lading "that Dawſon had ſigned and left with ther 

which, they ſent to him accordingly, and at the ſame ti 

ſent. an, order to Dawſon to e 91 to Pre 

who ſets. up a right thereto, 

Lord Chancellor.— This is 48 ey 4 W api 

. and Compauy, as can poſſibly come into 

court of equity; to inſiſt on taking their en 

"I which they have paid half the price, without reimb 

ing them chat they are out of pocket, and then tilli 

them that they ſhall come in as creditors, perhaps 

balf-a-crown in the pound only, under the commil 

of bankrupt againſt Tollet, notwithſtanding they hawe t 

goods now. in their own, cuſtody, and a ſpecific lien u 

them; and tg, be ſure ee 2 court Ft 
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Man be Tapped in Uranio uw 15 
vill lay hold on eee e _ this-adyantiÞ to ehovan th. 
Preſcot and the partnerſhip- 4 2/1 19998 Dong Wramtywems? 


If Tollet the hankrupt, bad: eee 


in the ſilks, it was gone by the aſſignment ar pledge, or 
n to the defendants Le Blin, Ve call it vrhich yo 


Fl and if it had not been for this eixcumſtance:bf their 
being ſo pledged, the ligne 0 gs oughttohavirhern diſs 
miſled with coſts. 1607 aw 197 
But this Court is abligel to retain-bills for redemp- 
tion, becauſe wet gee _— no ene u e coming 
Faie ee bs e 
The queſtion of: law i is, Whether beten — 
&lvery of the goods, it was not in che e af the con» 
fenor to countermand it. de Bad tht of +. 
This muſt depend upon he ld of mos and _ 
here indeed there is a -contrariety of evidence. Fur te 
kſendant Preſcot, the eyidenee is, that if agents are in 
ibure for goods bought for their principal, th generally 
make bills of lading to their. on order-endorſed-inblank; 
b&ially where they are in doubt of the prinelpal's eir- 6 
mſtances, that they may by this means have it in their 
yer, 1 they en ke! eue to vary the con- 
ume tay art? oy of e 
The widaws: 45 the plaintiff 5 is, that endoefing! bill 
| lading in blank, does not retain the property in the 
a Dn any more than if they were endorſed to the 
paignee by name, but is done only to conceal the 
punt of the quantity of the goods conſigned, it being 
ods i mental to the conſignee that it ſhould be known; * - / 
nba But then the proof on the part of the plaintiff, does 
| tal t ſpeak as to the particular circumſtances, where _ 
haps as ſuſpect their principals to be failing. 
ni The queſtion 1. on e ſide an evidence is 
have zeſt? . 
de ſtrongeſt dab are 17 on the part of the 
wants, and there is no hoy to Apgar: 


Baccount, 20909! | 
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could never ſee any ſubſtantial reaſon why the ori 


_ tem in his cuſtody. 


to quit all claims to them, and come in as 4 credit 


have à lien upon them till he is paid, and re- imburſe 
What he fo advanced, and therefore I am of opino 
| the defendant” has # right to retain them for himſelf ut 


ite Es G. 2. upon'the clauſe of mutual credit. 


_ affignees under the commiſſion of bankrupt had b 


ſhould have been deducted the half price paid by Rept 


"00 done in à court of equity. 
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— way 
7 Though goods ate even delivered to the Principal] 


proprietor, who never received a farthing; ſhould beobliged 


only for a ſhilling perhaps in the pound, unleſs the law gbes 
upon the general credit the bankrupt has gained by ann | 


But while goods remain in the hands of the og 
proprietor, I ſee no reaſon why he ſhould not be ſaid i 


4 It has been objeXted, that in caſe of any tok or 10d 


Yon to the goods, it was Tollet's riſque only. 
But ſuppoſe any damage had happened to thel g 

during the voyage, and in tranſitu there had d wed 

Gude of the dee geg the loſs ny nan 


euer Ws e in Ute Mast whats ü et 


The conſtruction on this clauſe has always N h 
an account muſt be taken of their reſpective de 
and that the balance only, if not in favour ofthe bun 

hall be proved under the commiſſion. 
© -Suppoſe Tollet had never aſſigned thoſe 902 and t 


an action oſ trover in his right, and by fri of 
had recovered, would even the courts of law have ſuf 
execution to be taken upon the whole goods ? 1 i 
they would not, and in that eaſe T would have direct 
that out of the damages, upon a writ of inquiry, the 


nta and Company for the fills," a of poder ho this ought 


As to the caſes cited, — Pandegut, 2 /. 
205 nr the . 1 50 0 
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man be Foppedin/Sranſien- 
die Ex- parte Clare, before. Lord Chancellor Xi 


4 there the goods had been actually delivers. 

ved ot Py hi rp jt the. 
oe WY by any means, provided he did not ſteal. them, I would 
_* wt blame bim nd I un 2 opinions an batte nden 
«Mom him would be extremely unequitable...... .-; 

I In the caſe Ex parte Frank before Lord. See che 
nd vol were actually delivered, here they are not. 5 
. Upon the whole, from he jules of 0s cal end thing - 


the evidence on the cuſtom of merchants, I declare as to 
he four bales of filk, that the ſame being in the poſſeſſion 
of Preſcat and his partners, the ſaid bales or the value 
uzht not to be taken from them, without ſatisfaction made 
tem for the money laid out by them on the laſt- men- 
toned bales and charges incident thereto, and for their 
„ eamiſnon thereon. Let the Maſter take an account 
ide money received by Preſcot, by the ſale of the ſilks, 
jd he and his partners to. be charged with the ſame. 
Let the filk remaining in ſpecie be ſold, . and the Maſter | 
diſtinguiſh what is the produce of ſilk comprized in the 

wedges to the ſeveral pawnees, and let the ſame be ratably 
plied to pay what ſhall be due to Preſcot and partners, 

che money advanced for the laff· mentioned bales, 
nerves and commiſſion according to the proportion 
by mich the ſame bears to the reſpective values of the parti- 
and er bales of ſilk, comprized in each of the pledges; and 
W 2 luch proportion as is to be borne out of che value, the 
oy * to go towards paying Julian and Le Bun, for 
(uſe pricey, and intereſt, and alſo after the like dedue- 
1 chip" to "abs for the ſilks ih to Re te the refi- 


4 


7 Rap kyare to come in F 
ought portion, and if any overplus by the fales of the 
* l the fame to go towards paying the coſts of Profit 
2 partners, Fadian, Le Blon, and Thames... If no aver- 
+ is WF» che Maſter to rate the coſts, between. them, andi if 
097% þ . after payment of the ſaid debts and coſts, 

Ee 4 the 
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defendant, at Chſtar, on board the Jane, and the bill of 
lading was endorſed by the defendants in blank, and ſent 


8. eee w de aſignor of th bak, 
S” te uſe of the other, creditors. 141197 Gl; i 
80 ig an ation of .trover ion 188 pigs. of lead, tre 
before, Buller, Juſtice, and a verdict for [the plaintif fr 
que adde the anon ofthe domes Spit 
__ ard "i cog — a0 ir of lead of th 
4 in Liverpool on the 24 of March, 1787, mg 
ordered them to be ſhipped to Rauen in France. The 
lead. was. of the value of 1,000 l. The: faid lead was 
accordingly ſhipped; on the 10th of March, 1787, by the 


to Edward Hague. The plaintiff, on the 16th of 
March, 1787, gave Hague his acceptances: for 7001, 
as ſtated in the following note, upon which Hague de. 
livered the bill. of lading to the plaintiffs. Lenden the 
16th of March, 1787. „ Whereas Jonas Solomons b. 
& this day accepted for us the ſum of 700 l. at wi 
& months, on account of a cargo of lead ſent to k 
« we hereby promiſe in caſe the ſaid lead is not remitted 
60 for, by the time theſe bills fall que, they ſhall be renewed o 
& for two months longer, Charles and Edward Non 
The acceptances were paid by the plaintiff when due, af 
the endorſees of theſe. acceptances, On the 21ſt 
March, 1787, the following agreement was made be 
tween, Edward Hague, (who traded under the firm « 
Charles and Edward ag ) and the plaintiffs. 4 Be 
00 known that it is this day agreed between e 
« Hague, &c. trading under the firm of Charles an 


cc pots Hague, of the one part, and Jonas Salt 
« of the other part, as follows; That the ſaid Ju N 51 
& Solomons. ſhould pay for, and ſend; in bis name "boa 


« Meſs, Rober t Garveyg, and Co. merchants at Nous 
« a, cargo conſiſting of 38 5 pigs of leads to be ſbippt 
« at Cheſter, On board the Fane, bound to Rouen, 40 b 
+ Le by, Niels. Car You — at the beſt; price ans 

4 11 N. 194 * . bi + WE ten 1 209 4 prick 
"a5 k 9 » 4 


* 


6 And it is hereby agreed between the ſaid parties, that 


« ſhall-be equally. divided between the ſaid: Edward 
Hague and Jonas - Solompns. And the ſaid Edward 
«doth hereby promiſe. and agree to and with the ſaid 


credit, that then and in ſuch caſe the ſaid Robert 
« Garvey and Co. ſhall ſtand de credere for the pur- 


tand guarantee to the ſaid Jonas Solomons for the ſoli- 
«ity of the ſaid houſe of trade of Robert Garvey and 


6 the ſaid cargo of lead. And laſtly it is agreed that the 


6 Hague, or by the ſaid Janas Solomons, to the amount 
- two of 1,100 . and that the policy of inſurance ſhall be and 


mitted Silomens, for him to recover and receive ſuch loſs and 
loſes as may ariſe upon the ſaid cargo of lead, and 
$ ſhould be recoverable from. the under writers of ſuch 
due, M policy, and that he the ſaid Jonas Solomons ſhall and 
it ill account with the ſaid Edward Hague for the 


de bi monies fo recovered upon the policy, in caſe of the loſs 
frm « aforeſaid.” The veſſel ſailed with the lead for Rouen 


Be arch, 1787, but was forced back by ſtreſs of weather to 
: dur er, and Edward Hague: having become a bankrupt, 
les anche defendant not having been paid the price of the 


Colon goods, the defendant on that account, on or about 
J 5th of April, ſtopped the ſaid goods while they were 
ame tboard the ſhip in England, and took them away. The 
Kumi were never paid for by Hague, or any other per- 
 (hipp<W On the 2 5th of May, Jonas Solomons demanded | 


n; 40 b 755 pigs of lead of the detendants,” who refuſed to 


er them, and conyerted them to their own fe. 


mand 


3 


« the profit and loſs ariſing from the ſaid cargo of ied | 


k Jonas. Solomons, that in caſe the ſaid cargo of lead is 
« ſold at Rauen by the ſaid Robert Garvey and Co. upon 


i chaſcrs, and that he the ſaid Edward: Hague ſhall and will 


Co. for the due payment by them of the proceeds of 


aid cargo of lead ſhall be inſured by the ſaid Edward: 


F remain in the hands and poſſeſſion of the faid Janar 


prices that can be. obtained for- Eee dies ug Ave 1 
« proceeds to be remitted? to the ſaid Janas Solomons. W 


Pd 


ord Kenyon, Ch. — appears to be a harſh * 25 


1 1 
. * 


1 


— 


— — 


Cn. VII. 7. mand againſt theſe defendants, who it is conſeſſed hays yet 
wt received the value of the goods in queſtion, --The Bi bil 
firſt caſe on this ſubject is that of Suse and-Preſeat, = ih 
Lord Hardwicke, who was of opinion, that where 2 il cf | 
merchant has fold goods which have not in fact been de ct 
livered nor paid for, he may, while they are in tranſtu i an 2 
obtain the poſſeſſion of them again by any means ſhort 2 
of abſolute violence. But the caſe of Lickbarrny m cc 
Maſon has, in my mind, very properly narrowed the er- beca 
tent of that doctrine; that caſe was decided on principles 14, 
: of policy and common honeſty, It was there faid, mt in 
if the goods come into the hands of a third perſon for I gde 
valuable conſideration - bond fide, and without notice, he be m 
ſhall not be prejudiced becauſe the conſignor was foi wo 
cautious as to truſt the goods out of his poſſeſſion with dil o 
payment. But this caſe is widely different from that of ale, 
Lickbarrow and Maſon, and is virtually the caſe of $ Pnda! 
and Preſcot. It was ingeniouſly put by the phinif 141 701 
counſel, that there was an interval of five days, i in wait a ol; 
the plaintiff in this cauſe muſt be conſidered as the is 22 
chaſer of thoſe goods for a valuable conſideration, wi ver 
notice under a title which was indefeazable. If 0 2 WY 

4 were ſo, to be ſure the conſequences which he ſta... 
= would neceſſarily have followed; but during that inte ne 
N | the plaintiff was not in ſuch a ſituation, he had not tber it 
paid for the goods, and then he ſtood in the ſituation i, he 
the holder of a bill of lading without having paid for M in . 
i goods; when, according to the opinion of Lord Har bis Cal 
= | woicke, in the caſe of Snee and Preſcot, he had no right Wpeac 
them as againſt the original conſignor. On this grun 4 
therefore, I am of opinion, that the caſe of Lic! TT 
and Maſon is not ſhaken by this determination ; but in 
= | the very ground on which that cafe was decided, I iin: 
= that the defendants in this eaſe bad a right to din lite 
| Confignorof " Abburft, J—Althouph in general the confignorofyx gx 
= . wig ap dart is entitled to ſtop them in tranſſtu, in caſe of the in dot 


vorwithſianding vency of the conſignee, it he has not been paid for the 


— . ns „ th, n 
— 
B Þ . y 1 * * „* 


* 


mg be wopped in Cranttu.  & Þ} 
et that rule does not hold in eaſe of an aſñgnment of the Ch. vit. . . 


hill of lad ing to a third p erſon for a valuable con ider- the conſignes 
ation, without notice; becauſe” the poſſeſſion of the bill has accepted 


te the f che bill . 
„ding by the eonſignee, makes him che viſible- owner 205,00 fe 
e. (c the goods, and would enable him to commit à fraud conſignment, 


a a third perſon; ſueh was the caſe of | Liekbarrow and Hense ha con- 
Man. But it ſeems to me, that there are particular 9 
circumſtances in this caſe which diſtinguiſh it from that; &me into his 
hene it appears upon the contract made oi the 27ſt ef Ping 
March, that the plaintiff made himſelf a complete partner Craig. 
ii Hague quoad this tranfaction. And he not only 115. 785. 
made himſelf a partner, but by the terms of the contract 1 
he made himſelf the paymaſter; therefore he put himſelt . 

n the place of the original conſignee, and muſt take the 4 
bil of lading ſubject to the ſame rights. That being the  - 
aſe, it follows as a neceffary conſequence, that the de- io 
fndants had a right to ſtop the goods in tranſitu. And 

| would be 2 very hard caſe if he had not that power; for 

fe plaintiff has not in fact been deceived; ſince though 

Hogue acted as the viſible owner, yet it appears on the 

greement that he had not paid for then. 

Buller, J.—It has been uniformly laid down in this 1 
wort, as far back as we can remember, that good faith | 1 

6 the baſis of all mercantile tranſactions: and there- | f 
re it is material in queſtions of this kind to conſider 

ether the purchaſer has acted fairly and honeſtly, or 

did a defign to deceive and defraud. The firſt caſe on 

ls ſubje&t is See and Preſcot, and that has never been 

kpaached in the ſmalleſt degree. But on the contrary, 

tas always been mentioned by the court with approbation, 


0 zu ſill it is to be remembered, that that caſe only relates 
ra achon between the buyer and ſeller of the goods z 
in the Kd in the caſe of Lickbarrow and Maſon, it never was 


© intention of the court to uſe a ſingle expreſſion that 
puld impeach that authority. If the tranſaction be, be- 


5 f n the buyer and ſeller of the goods, and the former + 45002. - 
eee 


in 


Eatzor ti 1 P! oper tn hich | 


ch vn t 15. in fronfitu;/ in taſe of the infb}vericy. of the other, 'The 
e Shao caſe of Snee and Preſcot went no further than that, hut 
in Lietbarroto and Maſon, and ſome Other Cafes, the 
court has been. obliged to conſider whether in Conſcience 
that rule ought, to be extended to other. parties, and they 
have held that it ought not, becauſe it would put it in 
the power of the conſignar to enable 4he' confignes 6 
cheat an innocent third petſon. He who contract o 
tte faith and credit of the bill of ladiog, ſhall not be d 
veſted of his right. But ſtill the criterion is, does the * 

* purchaſer take it fairl A and hon honeſtly ? On that principle, 
= "Me caſe of Mrigbi and Campbell t Pp there the cour 
thought there was abundance of evidence to be left to; 
jury, to ſhew, that the party who took, the bill of lading 
bad full notice at the goods had: not been paid for, Tha | 
circumſtance had flipped the attention of the leaned ** 
judge who firſt tried the cauſe, but on a motion for 2 eu = 
trial, the court thought that I faw reaſon to (ulped 


fraud between the factor andi ird perſon t to cheat th , 
real owner of the goods. 80 in 18 caſe, i if the plaintif Fn) 
knew at the time that agus had neyer paid for the goods cl 
it was an agreement. between thoſe two to obtaig pole 
fion of the goods without paying f for them. And the fa 
of the plaintiff 8 knowledge appears on "the face of 
agreement itſelf, But there is {till another ground whic 
would prevent the plaintiff's recovering in this act 
for there is no doubt but that under this agreement 
plaintiff and Hague were partners, and then the plainti 
could not recover in this form of action.. This is like 
caſe I argued many years ago, of Fox "and Hanbu 
4 | where it was held that if one partner became a bankrup 
q and the other partner afterwards diſpoſed of the good 8 
J and he then became a "bankrupt, the allignees of ba, we 
under a joint eommiſſion, could not bring trovet again 
dhe vendee of ſuch partnerfhip”s 3 effects. Now that a. 
n to the FO ws, And on eee I 
a 4 — * . 
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Gris J.-—-It never uns ye canon, in cls 


der and Preſcot, and other caſes which have held that 
he conſignor of gaeds: may obtain the poſſeſſion of them 
before iney reach the confignee, who: becomes inſolvent 
fore payment. But in Lirtbarremo and Man, a third 
elo intetvened. Fhere à fair and boni fide-purchaſer 
de goods under a bill f dading differed that caſe from 
be dllersʒo which wre only between the. original parties. 
i oy ground on which this caſe: erer Nee is, 
y licening is to Lictbarvoto and Maſon; hut I think it 
all unlike. I. agree Wich the ecunſef for the de- 
ads, in conſidering the'thoney paid by xhe plaintiff to 
"eu inrealityia loan ti permit the plaintiff to enter 
w parrmerſhip-with him” 2 the plaintiff muſt ſtand 


5 


e 


that ands eciſe 
1 17 25 ay 
Je the laſt 
nf was that the 
| (|WDECOme pariat in the goods, 
K ben one partner cou at eau” thoſe goods which, 
aber could not. Phſten to the defendants. 
But if the conſi nee affen the bills of er to a third 
on for uable 'confideration, the right of the con- 
Fic w ſtop? in tranſitu a ſuch aſſignee is diveſted, 


forin an ation'bf*trovet for a cargo of corn; Plea Lickbarrow 
feberal iſſue, 155 plaictiſts at che trial before Buller, 2 
i the Guildha {{ Sirtings, gave in evidence that Turing. 2 Term. Rep. 
| Son, merchante at beg, in the proyince of Ruge in ae 
land, on the 22d of Fa 1786, ſhipped the goods i in Exchequer 


hon on board the Endeavour for Liverpaol, by the Term K. 


that | Term. Rep. 
1 an and Grectons and Len the account of Freeman, ol C. P. 357. 
| erdanmi. That Holmes as maſter of the Hip ſigned eee 


nding in the 
Ger bills of lading for the goods, i in the uſual emp La 


form . 


vm 2-5 


labbarrem and-2Mafon, to throw the leaſt doubt on tre 


AA 


ch. VIILC..27. — aflignii; tworof -which-were enorſa 
— mn 


683, upon the 
Venite de novo. 


— Propevtp whirh 


by Turing and Son, in blank, and ſent on the 22d of Fu, 
1786, by them to Freeman, together with an invoice of 
the goods, who afterwards received them. Another of 
the bills of lading was retained by Turing and Son, and 
the remaining one was kept by Holmes. On the 25 of 
Fuly, 1786, Turing and Son drew four. bills of 
upon Freeman, amounting in the whole to 477 l. in rele 
of the price of the goods, which were afterwards accepted 
by Freeman. On the 25th-of Fuly, 1786, Freeman ſent 
to the plaintiffs the two bills of lading, together with the 
invoice which he had received from Turing and Son, in 
the ſame ſtate in which he received them, in order thut te 
goods might be taken poſſeſſion of and ſold by them on 
Freeman's account: and on the ſame day Freeman 
three ſets of bills of exchange, to the amount of nol 
on the plaintiffs, who accepted them, and have fic 
duly paid them. Tus plaintiffs were creditors of Fre 
man to the amount of S4 n che 15th of 4uguf 
1786, and before the bills of &«ehinge drawn by Turi 
and Son on Freeman became dug, Freeman became 
bankrupt, thoſe bills were regularly ptoteſted, and Turin 
and Son have ſince been obliged as; drawers to take then 
up and pay them. The price of the goods ſo ſhipped 
| Turing and Son is wholly unpaid ; Turing and Son hear 
ing of Freeman's . ny on the 21 of Auguſt, 118 
endorſed the bill of lading ſo retained by them to the de 
fendants, and tranſmitted it to them with an invoice of t 
goods, authorizing them to obtain poſſeſſion of tl 
goods on account of, and for the uſe and benefit of Turin 
and Son, which the defendant received on the 28 
| Auguſt, 1786. On the arrival of the veſſel with the goo 
at Liverpool, on the 28th of Auguſt, 1786, the defendant 
applied to Holmes for the goods, producing the bill of lad 
ing, who thereupon delivered them, and the defendantstoc 
poſleſſion of them for and on account of, and to and fe 
the uſe and benefit of Turing and Son. The defendantsſol 
the goods on the account of Turing and Sons, the proce : 
where 
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/ map be ſtopped in Crantitu· 43t 1 
whereof amounted to 357 l. Before the bringing of this Ch. VINE. r. 
Aon, the plaintiffs demanded the goods of the defend. 5 
s, and tendered to them the freight and charges, but 1 

neither the plaintiffs or Freeman have paid or offered to 
jay the defendants for the goods. To this evidence the 
&fendents:demurred;'and the plaintiff joined in demurrer. 

- Abburſt; J. As this was a mere mercantile queſtion 
of very great importance to the public, and had never re- 
ceived a ſolemn deciſion in a court of law, we were ſor 
that reaſon deſirous of having the matter argued à ſecond 
time, rather than on account of any great doubts which 
ve entertained on the firſt argument; we may lay it 
donn as a broad general-principle, that wherever one of 
two innocent perſons muſt ſuffer by the acts of a third, 
he who has enabled ſuch third perſon to occaſion the loſs 
weſt ſuſtain it. If that be ſo, it will be a ſtrong and 
ding clue to the deciſion of the preſent caſe; It has 
teen argued, that it would be very hard on a conſignor, 
who had received no conſideration for his goods, if he 
hould be obliged to deliver them up in caſe of the in- 
klrency of the conſignee, and come in as a creditor 
mier his commiſſion for what he can get. That is cer- 
tiny true, but it is a hardſhip which he brings upon 
imſelf; when a man ſells goods, he ſells them on the | 
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[edit of the buyer; if he delivered the goods the property 
Filtered, and he cannot recover yer them | back again, th ough 
te vendee 1 immediately became a bankrup t. Ber wh where 
ie delivery is to be at a diſtant pl. place, a as between the 
ndor and the vendee, the contract is ambulatory till de- 
hey, and therefore in caſe of the inſolvency of the 
ente in the mean time, the vendor may ſtop the goods 
* tranfitu, But as between the vendor and third perſons, 
te delivery of a bill of lading is a delivery of the geods 
ſenlelyes, if not it would enable the conſignee to make 
e bill of lading an inſtrument of fraud. The aſſignee 
mY of lading truſts to the endorſement, the inſtru- 
it is in its nature A z in this reſpect, there- 
fore, 
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ch. VILE. 1. 


the vendee| only; but he has made it an endorfüble ins 


This rulel is founded purely on prineiples of law; ind 


and by the owner's on authority. Now in r _ co: 


be diyeſted by any ſubſequent circumſtances. | 


—— Propibe#'ahich 
fore, this ĩs ſimilar to the caſe of 2 bill O exthungey thou 
If che eonſignor had intended torreſtrainthe 1 SY Fn 


of it, he ſhould have confined the delivery 6f the goods1s ſo m 


ſtrument. So it is like a bill of exchange, in wich cat be 
as between the drawer and the payee, the conſderzio dic 
may be gone into, yet it cannot between che drawer and 


an endorſee, and the reaſon is, becauſe it would be ew pp 


bling either of the original parties to aſſiſt in u fut: 


not on the cuſtom of merchants; the euſtom of werchany Wis - 
only eſtabliſhes, that ſuch an inſtrument may be endorſay 
but the effect of that endorſementi ĩs a queſtiom of i 
which is, that as between the original parties, the\con{i- ny” © 
deration may be enquired into, though when third perſon ng 
are concerned it cannot. This is alſo the caſe} wid 
reſpect to a bill of lading, though the bilb of lading in 
this caſe was at firſt endorſed in blank, it is preeiſely te 
ſame as if it had been, originally endorſad to this perfor {ſcan 
for when it was filled up with his name; it was the fe 

as if made to him only. Then what was ſaid by = 
Lord Mansfield, in the caſe of - Wright and Cumpiui 
goes the full length of this doctrine, if the goods be n on 
fide ſold by the factor at ſea, (as they may be where m bi 
other delivery can be given) it will be good not uit 


ſtanding the ſtatute 21 Jac. 1. c. 19. the uendee ſaal in t 


hold them by virtue of the bill of ſale, though no actula i 
poſſeſſion is delivered, and the owner enn never diſpuu n if 
with the vendee, becauſe the goods were fold bond ft 


the goods were transferred by the authority of the'1 
becauſe the vendee had a power to transfer ae m 
being; fold by his authority the property is altered; and ene 
am of opinion, that this right of the aſſignee could no poy 


Buller, J. — This cauſe bas been very fully, elaborate) ſui 
* AY ably argutd;: both now. . term, an 1, 
ug ol. 


kat, did not convinee my mind, yet they ſtaggered me 
o much, that I wiſhed to hear a ſecond argument. Be. 
fre 1 conſider the effect of the ſeveral authorities which 
have been cited, I will take notice of one circumſtance, | | 
mich is peculiar to it, not for the purpoſe of founding 
ny judgment upon it, but becauſe I would not have it 
kpoſed in any future caſe, that it paſſed unnoticed; or 


have, In this caſe, it is ſtated that there were four 
bill of lading : it appears by the books treating on this 
je&, that according to the common courſe of mer 
ants there are only three, one of which is delivered to 
he captain of the veſſel, another is tranſmitted to tha 
Woalignee, and the third is retained by the conſignor him 
a a teſtimony againſt the captain in caſe of any looſe 

kaling, Now if it be at preſent the eſtabliſned courſe, 
nong merchants, to have only three bills of lading, the 
icumſtance of there being a fourth in this eaſe, might, 
the caſe had not been taken out of the hands of the 
by the demurrer, have been proper for their conſi- 
ation. I am aware that that circumſtance appears in the 
ill on which it is written, the maſter hath affirmed to 
wr bills of lading all of this tenor and date. But we all 

w that. ĩt is not the practice, either of perſons in trade, 

* profeſſion, to examine very minutely the words 
a inſtrument which is partly printed and partly writ- 

a if we only look at the ſubſtance of ſuch an inſtru- 
at, this may be the means of enabling the conſignee 
commit a fraud on an innocent perſon. Then how - 
d the conſignee in this caſe? he had two of the bills 

ading, and the captain muſt have a third, ſo that the 
wee could not imagine that the conſignor had it in 
3 power to order a delivery to any other perſon. But 
nen to lay this circumſtance entirely out of my con- 
tion in the preſent caſe, which I think turns wholly 
BOW arg: and I make the + qſtion eren 
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though the ane güne on the part of the defen- cb. er 


hat it may not hereafter have any effect, which it kur nt 
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434 Cannot ailign Prop a0 which 

en. VHLf. x5, more general than was made at the bar, namely, whether . 
— a bill of lading is by law a transfer of the property . 8. 
| Tunis queſtion has been argued. upon authorities; and Tip 
before I take notice of. any particular objections which 5 
have been made, I will conſider thoſe authorities. II fre 
principal one relied on by the defendants, i: is that of Sn 0 
and Preſcot; now, ſitting in a court of Jaw, I ſhoul * 
think it quite ſufficient to ſay that that was a determi "i 
nation in a court of equity, and faunded on equi 5 
principles. The leading maxim in that court is, that H“ 
who ſeeks equity muſt firſt do equity. 'F am not diſpoſe * 
to find fault with that determination as a caſe in equi 5 
but it is not ſufficient to decide ſuch a queſtion 2s th * 
now before us. Lord Hardwicke has, with his u . 
caution, enumerated every circumſtance which exiſted: 428 
the caſe, and indeed he has been ſo particular, that 1 
the printed note of it be accurate, which I doubt, i Wt 
not an authority for any caſe which is not preciſely ſimi 4 
to it; the only point of law in that caſe is upon ti * 
forms of the bills of lading; and Lord Hardivicte thou. th 
there was a diſtinction between bills of lading endori A 
in blank, and thoſe endorſed to particular perſons : bu 8. *þ 
was properly admitted at the bar that that diſtin ion ea 70 
not now be ſupported. Thus the matter ſtood till winged - 
theſe thirty years; fince that time the commercial lan ſp 
this country has taken a very different turn from what. fr 
did before. We find in Snee and Preſcot, that Ln Wi 
 Hardwicke himſelf was proceeding with great caut * 
not eſtabliſhing any general principle; but decrocing ie bil 
all the circumſtances of the caſe put together, Be. mh 
that period we find that in courts of law all the evid I 
in mercantile caſes was thrown. together; they were . 1 
generally to a jury, and they produced no ſtab. fo 
principle. From that time we all know the great ft the | 
has been to find fome certain general principle, e ; 
mall be known to all mankind, not only to rule the f W 

eee Caſe chen under conſideration, but to lecve 3 
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ciples ſlated, reaſoned updn, , enlarged; and explained 
till we have been loſt in admiration at the ſtrength and 
fretch of the human underſtanding, and I ſhould be very 
forry to find myſelf under a neceſſity of differing, from 
ny caſe on this ſubject; which has been decided by Lord 


the commercial law of this country. I hope to ſhew, be- 
fore [ have finiſhed my judgment, that there has been no 
inconſiſtency 1 in any of his determinations ; but if there 


lvered at niſi prius with his judgment i in this court, I ſhould 


ind it is but juſt to ſay, that no Judge ever ſat here more 
ready than he was to correct an vpinion ſuddenly; given at 


that was a very ſolemn opinion delivered in this court, 
In my opinion that is one of the beſt caſes that we have 
athe law on mercantile ſubjects. There are four points 
n that caſe which Lord Mansfield has ſtated ſo extremely 
tar, that they cannot de miſtaken. The firſt is, what 
$ the caſe as between the owner of the goods and the 
tor; the ſecond, as between the conſignor and the 
ire of the factor with notice; thirdly, as between the 
ine parties without notice; and fourthly, as to the na- 
ure of a bill of ſale of goods at ſea in general. It is to 
| recollected that the caſe of J/right and Campbell was 
ped by the judge at »f/ prius, upon the ground that 
be bill of lading transferred the whole property at law, 
ul when it came before this court on a motion for anew 
a, Lord Mansfield confirmed that opinion z, but a new 
ul was granted on a ſuſpicion of fraud: therefore it is 
ir to infer that if there had been no fraud, the delivery 
the bill of lading would have been final. If there be 
och it is the ſame as if the queſtion were tried between 
conſignor and the original conſignees; according to 
wte of right and N which I took in court, 


ruide for the future. Moſt of us have heard theſe pi 4. ob vt. 8 Is 


Mansfield, who may be truly faid to be the founder of 


had, if I could not reconcile an opinion which he had de- | 


jot heſitate to adopt the latter in preference to the former z 


wi privs. Firſt, as to the caſc of Wright'and Campbell, 


chyuLs 15. Lord Mainfield faid, thacknce tis Caſe in Tara: Raymmd it 
rs had always been held that the delivering of a bill of lading 


transferred the property at law: if ſo, every exception 
to that. rule ariſes from equitable conſiderations which 
have been adopted i in courts of law. The next caſe is 
that of Savignac and Cuff, the note of which is too looſe 
to be depended upon ; but there is a circumſtance in that 
caſe, which might afford ample ground for the deciſion; 
for I cannot ſuppoſe that Lord Mansfield Had forgotten 
the doctrine which he laid down in this court in rig 
and Campbell, There he obſerved very minutely on what 
did not appear at the trial, that no lette is were produced, 
and that no price was fixed for the goods; but in Savir- 
nac and Cuff* the plaintiff had not only the bills of häng 
aud the invoice, but he had alſo the letters of advice froa 
which the real tranſaction muſt have appeared; and if it 
appeared to him tbat Selvetti had not been paid for the 
goods, that might have been a ground for the determina 
tion. The caſe of Hunter and Beal does not come up te 
the point now in diſpute, it only determines what is ad 
mitted, that as between the vendor and vendee, the pro 
perty is not altered till delivery of the goods. With re 
ſpect to the caſe of Stokes and La Riviere, perhaps the 
may be ſome doubt about the facts of it; however, it » 
determined upon a different ground; for the goods w 
in the hands of an agent for both parties; that caſe there 
fore does not impeach the doctrine laid down in Mig 
and Campbell, It has been argued at the bar, that it 
impoſlible for the holder of a bill of lading to bring 
action on it, againſt the conſignor ;/ perhaps that arg 
is well founded; no ſpecial action on the bill of lading 
ever been brought, for if the bill of lading transfer d 
property, an action of trover againſt the captain for nol 
delivery, or againſt any other perſon who ſeizes the go 
is the proper form of action. If an action is brought 
a vendor againſt a vendee, between whom a bill of lad 


Ren palſed*the proper action i is for goods fold and A 


icy BY jet, Evant v. Martiett, Mrigbt v, Campbell, and Cald- 
l v. Ball, and the en eee of. mankind, 
is preclude thatiqueſtian@@ >, , ο n eee lo 


that The caſes between the . conſignoe have 


fon, deen founded on principles of equity, and haue followed 


1 bought goods, and has not paid for them, 2 e 
what e for chem, it is not t equitable: that he f 2 
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it before they are in fact delivered. There is no weight 
in the argument of Hardſhip. c on the vendor; at anj rate 


that is a bad: eee eee laws but ip fact 


the legal title to. the conſignee. An argument was uſed 
with reſpect to the difficulty of determining at what time 


bill of lading ſhall be ſaid to transfer the property, -ef+ 
Wpecially in a caſe where the goods were never ſent out 
the merchant's warehouſe at all; the anſwer is, that 
nder thoſe circumſtances a bill of lading could not poſa 
Wy exiſt; if the tranſaction were a fair one, for a bill of 
kding is an acknowledgment by the captain of having 
received the goods on board his ſhip; therefore it would 
de a fraud in the captain to ſign ſuch a bill of lading, if 
tehad not received goods on board, and the conſignee 
wall be entitled to his action againſt the captain for 
be fraud. As the plaintiff in chis caſe has paid ayaluas 
i conſideration for the goods, and there is no colour 
k inputing fraud or notice to him, I am of Voie 
kit he is entitled to the judgment of the court. 
Cree, J—Aſter “this caſe has been ſo. e 
en to by my brethren, it is not .neceflary for me to 
er ſully into the queſtion, as I am of the ſame opinion 
th hem. But Ithink that the importance of the ſub- 
Kt requires me to ſtate the general grounds of my opi- 
1 Ff . | nion. 


nen p the principle of Suce and Preſcot; forfsit a man has 


anſignor from gening his goods back again if he can. do 5 


there is no \ hardſhip on him, becauſe he, has. s parted with 


3 eo eee that a Oh. d x 
till of lading does transfer the property; hut in anſwyer to * 
yo that, it is to be obſerved, that all the caſes upon the ſub- 


— Ls nian.  Levnrainerhiop hen mere quelten of anus 


Ellis v. Hunt, 
3 Term. Reps. 
46 


| e of | : Vendee, 
tha bill of ding transfers the property? I. «hink that 
does. With reſpect to the, queſtion, as, between the or; 
ginalcanſignor.and canſignee, it is na the cleat, know 
and eſtabliſhed law, that the conſignor may feize the 
goods in traxſctu, if the conſignee become inſolvent be- 
fore the delivety of them. But that was not alway ge 
dam the firſt caſe, of that ſort was that of Miſenan a 
Handeput in Chancery, when, un the firſt hearing, the 


Chancellor ordered an action of trover to be brought, u * 
wy. whether, the conſignment veſted the property in ir * 
that it did, but the coure of equity thought it right wi * 
terpoſe and give relief, and ſince that time it has aly *" 
been conſidered, as between the: original. partics, that the Lind 
conſignot may ſeize the goods, before they are ach 


delivered to the conſignee, in caſe of the . 0 
Sonſignee. But this is a queſtion between the conſ 
and the affignce of the conſignee, ho does not ſpl 
| the ſame ſituation as the original parties. A bill of ladin 

carries credit with it the conſignor by his endorſement 
gives credit to the bill of lading, and on the faith of th 
Money is advanced, The firſt. caſe that I find, where 
attempt was: made to introduce the ſame law, between! 

donſignot and the indorſce of the conſignee, way fs 
and Prefcot;, but as my brother Buller has already m 
ſo many obſervations on chat caſe, it would be but reps 
tition in me to go over them again, as I entirely agree w 
bim in them all, as well as in thoſe. . 
the other caſes. Therefore I am opinion" that the 
ſhould be judgment for the plaintiff. 

II the goods are delivered either to the vendee.of nc 
who, repecſent. bin, the e, n of lait 

is gone. 

Thus io an action oaks, rm quantity of fl 
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court on the following euſe: Onde zin of mae, 1788, 
e, the bankruptz ordered the goods in queſtion froth 
te plaintiffs; who are mantifacturers at Bh:frels'; and en 
the 14th of November following, they were ſent by Royle's | 
directed to the bankrupt in London; the waggoh 
being oerlüs en the caſk was taken out at Sm, ih - 
is way to town, and put into the defendant Hunt's" wage 
700, which brought it to the (Hil- and Fatkon inn; in 
ball, on the 22d of November, 1788. The phainitiffs N 
tex a bill on the bankrupt for part of the value of the 
wos, which bill was never paid. The caſk and files were, 
i their arrival in town, immediately attached by Meſſrs. 
int and Co. creditors of the bankrupt, by proceſs of 
foreign attachment iſſued out of the Mayor's Court of 
Linden ; the caſk remained at the inn charged with fuch 
tzchment, ſo as far as the ſame could charge it. On 
he t$th of November, a docquet was ſtruck againſt 
Here; and on the 18th a commiſſion of bankrupt iſſued ö 
unſt him, on which he was declared a bankrupt, and 1 1 
de other defendants were choſen his aſſignees. On the _ 
hath of Nougmber, a proviſional aſſignment was executed 
the commiſſioners to John Wells, the meſſenger under ll 
le commiſſion, who on the ſame day demanded the goods _—_ 
I queſtion from the defendant Hunt, the carrier, and put | bo 
ks mark upon the caſk, but did not take the goods away. =" 
Un the 28th of Mabel, the plaintiffs wrote a letter to 1 ; 
be agent of Royle's waggon, directing him, in caſe the | 9 
Pods were not delivered, to keep them i in his warehouſe, 
8 they had heard that Mears was become a bankrupt. 
bu the 13th of Detember, the plaintiffs demanded the 
md files of Mott, the mater of the Cale and Falcon, 
kd offered to pay the carriage, and to indemnify him, 
ich Mort refuſed ; and upon the attachment being 
thdrawn, he delivered up the goods to the defendants, 
© alignees, of whom they have ſince been demanded ; 
i they have refuſed. to deliver them up. | 
Ff Lord 
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dhe extent of the plaintiffs argument, namely, that bank. 


this all the other caſes are founded, There have, index 
been caſes where nice diſtinctions have been taken on the 


Tuptcy is of itſelf a countermand, the plaintiffs here woul 
be entitled to recover; but that has never yet been decide, 
The doctrine of ſtopping goods in tranſitu is bottomed 
on the caſe of Suse v. Preſcot, where Lord Hari 
eſtabliſhed a very wiſe rule, that the vendor might en 
the poſſeſſion of goods conſigned to the vendee bevreff 
delivery, in caſe of the, bankruptcy of the vendee; d 


fact, whether the goods had or had not got into the poſl 
of the vendee ; but they all profeſs to go on the . 
the goods being in tranſitu when they were ſtopped. A 
to the neceſſity of the goods coming to the * corpora 
touch” of the bankrupt, that is merely a figuratiye ei 
preſſion, and has never been literally adhered to; f 
there may be an actual delivery of the goods, without th 
-bankrupt's ſeeing them; as a delivery of the key of th 
yendor's warehouſe to the purchaſer. In order to dec 
this caſe, it is material to attend to the dates; on the 241 
of. November, the proviſional aſſignment was made t 
Melli, who on the ſame day demanded the goods inquel 
tion of the defendant Hunt, and put his mark on tt 
gaſk. Now it is faid, that this ſhould have been done 
the bankrupt himſelf; but by the aſſignment be » 
ſtripped of all his property, which was then velted in i 
proviſional aſſignee, therefore, if a corporal. touch v 
n to defeat the right of the vendors, it took plac 
here. It is true, that the proviſional aſſignee did not al 
the, ſituation of the goods, but they were then arrivel 
the end of their deſtined journey, and depoſited in a pla 
where they would have remained till the bankrupt cc 
haye carried them to a warehouſe of bis own. All ü 
happened on the 24th of November, and it was not unt 
the 28th of that month that the vendor wrote to-countel 
m_ the een of the goods; but that was too 4 


nin ten 10 


ank- —— Eh: party 15 em rr wers cot 
wude bened, or of thoſe who repreſented him. In caſes of this 
| rt, we cannot but feel for the ſituation of the manufac- 
turer; but it is ſuch as they are neceſſarily ſubject to from 
their mode of dealing; however, the ſeverity of the caſe 
cannot induce us to break through the rule of lar. 

Abburft, J.— The leaning of my mind would be in 
kvour of the plaintiff, but the law will not allow him to 


lors. The general rule is, that the conſignor has a 
igt to ſtop the goods, if he can, before they get into the 
actual poſſeſſion of the bankrupt. But here, before the 
plcatiffs thought of countermanding the goods in queſ- 
bon, the proviſional aſſignee, who then ſtood in the place 
f the bankrupt, had actually tacen poſſeſion of uy 
| put his mark on tie. 4 
Buller, J.— I am not diſpoſed. t to diſturb * or to leſſen 
tte authority of any of the caſes that have been decided 
alis ſubject; but none of them could juſtify the vendor 
n this caſe in taking back the goods. In the former 

s the line has been, preciſely drawn ; and they all turn 


livery to the bankrupt. It is of the utmoſt importance 
adhere to that line; for if we break through it we 
ku endanger the authority of the caſes that have been 
tady decided, and ſhall fritter away the rule entirely. 
lone of the caſes cited Lord Mansfield took tbe diſtincs 
kn between an actual and a conſtructive delivery to the 
nee. There may be caſes where, as between the 
cer and ſeller, if no bankruptcy or inſolvency happen, 
goods are conſidered in the poſſeſſion of the buyer the 
ant they go out of the poſſeſſion of the vendor; as, if 
ordered goods from B. to be ſent by a particular car- 
Tat his own riſk, the delivery to the carrier is a deli - 
to the vendee to every other purpote ; but ſtill, if he 


them 


be in a better ſituation than the reſt of the bankrupt's cre- | 


abe queſtiou, whether or not there had been an actual 


ane 2 * before the carrier actually deliver 


_ 


em: 77 them to him; * ante aa eee 


vendee: but an actual delivery is neceſſary to cveſt the 
| vendor's right of ſtopping the goods in tranſttu. It i 


contract; and if not, the right of the vendor to ſeize 


h nes but he would have been liable only as a wars 
viſional aſſignee put his mark on the goods, the wa 


the confignor may ſeize the goods in tranſitu, in cale | 
the inſolvency of the conſignee, before they actually tea 


| were at that time under an attachment. After the m 


them j; becauſe that is only a — a "_u 


clear that bankruptcy itſelf daes not put an end tothe 


goods in tranſi tu is founded only. on. equitable. prin. 
eiples. It is a right, with which he is:indulged on prin- 
ciples of juſtice, originally eſtabliſhed in courts of equi) 
and ſince adopted in courts of law; but, in order to avail 
himſelf of it, he muſt ſtop the goods before they: get in 
the actual poſſeſſion of the vendee; but in this there i 
the ſtrongeſt evidence of the conſignee's taking actul 
poſſeſſion of the goods, by his aſſignee putting his mark 
on them. It was ſaid by the plaintiff 's counſel, that t 
carrier would have been liable in an action by the vendor 
but he would not have been liable in the character of 
carrier, for the goods had got to the end of their deſtin 


uſe- keeper, in reſpect of the recumpence which he1 
to receive for warehouſe room. But the inſtant the pre 


houſe- man became the agent or ſervant to the bankrupt. 
Groſe, J.— The general rule is perfectly clear, tt 


him. The queſtion therefore here is, whether, ont 
facts of this caſe, the goods were or were not in tra 
when the plaintiffs wrote to countermand the-delivery 
them? Now it is ſtated as a fact, that before this ic 
arrived the proviſional aſſignee had put his mark upon! 
caſk ; and this diſtinguiſhes it from the caſes cited. Wh 
the goods were marked, they were delivered. to the 
fignee, as far as the circumſtances of the caſe would pern 
the aſſignee could not then take them away, becauſe d 


a. were no cape ranſitu, 
paſequently the plaintiff's ee _ Hon 1 
5" ps dated: 1 
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be after the bankruptcy. 

Thus the defendants who were mercers * partners m 
aum, and uſually dealt with Cripps and Quarme, who 
realſo partners, living at Penryn in Cormuall, © On the 
rh of April, 1715, the defendants by their orderſent'cer- 
in goods, and gave them eredit in their books, they being 
' the ſame time indebted to them for other goods. 
Jn the 1th of May following, Cripps and Quarme, with- 
i the knowledge of the defendants, ſent divers filks (the 
ſe ſent down in April) to Mr. Penhallow, at Penryn, 
t the uſe of the defendants. June the 4th, Cripps and 
hum became bankrupts. June the 6th, they wrote a 


| kd of goods ſhould go to ſatisfy their other credi- 
; therefore they had not entered them in'their books, 
left them with Penhallow, who had orders to deliver 
n to the defendants, June the gth, a commiſſion of 


vs ert iſſued, and the effects were aſſigned to the 
open if. June the '13th, the defendants received the 
vg r which was the firſt notice they had of the delivery 


Praballw,) and as ſoon as poſſible, hey en their 
t to take the goods again. 


b for if that delivery was counterngnelable, then the 
act 


Goonies Or. thas Janes 6665 delivered on a Fe 
conſideration cannot be 5 8 Hough __ er | 


tt r to the defendants, ſignifying their affairs were in a 
ing condition, and thinking it not reaſonable, the 


Atkin v. Bar- 


wick. 
1 Srra. 165. 
4 Burr. 2239. 


0 James Pratt ſaid, the queſtion is, whether by the 
* to Penballow, without more, the property was 
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4 Burr. 2239. 
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e but yet accorting to Butler and Baker's caſe, inf 


the price. But that the Judgment; Was right, an 


of Deꝛobaurſt a bankrupt, and as ſuch veſted in his 


din, where his buſineſs was conduëted by J. Hil, | 


defendants, will prevent the beben May veſting i 
them. And he thought, upon the circumſtances, that 
there appeared a ſufficient conſideration to toll a ſubſe. 
quent power of countermanding, and that this delivery 
was in ſatisfaction of the debt. It is true; the bare deli. 

very will not extinguiſh it, becauſe he had a power to 


the 3d' report, the abſolute" property paſles, fubje& to a 
diſagreement by one of the parties. The conttact does 
not ſtand open, till agreement, but is complete, unlels 
there be an actual diſagreement. The conſequence of al 
this i is, that the delivery to., Pen ballrio, to the uſe of th 
deferidants, being before the act of bankruptcy, and founde 
upon a good conſideration, transfers the abſolute proper 
to them, it being ſtated that they never difagreed. 

Lord Mansfield, in obſerving upon this caſe, (ad 
There is no doubt, but the honeſty of the caſeinclin: 
the Court to the judgment they gave. He ſaid, the re 
ſon given turns upon a ſubtlety, and that the court c 
Chancery, i in ſuch a caſe, would have interpoſed, and {ai 
the aſſignees ſhould not have the goods, without 971 


reaſon was wrong. 

And ee in trover for por pieces 10 pro 
calico, the queſtion was, whether the goods were l 
property of the plaintifis, or formed a part of the cited 


ſignees; and on the * a rg cle 1 ame 
ſubſtance as follows: 
Decobunſt had a houſe of trade. in 0 ink 0 


clerk, and had alſo a houſe of trade at New York, whe 
he himſclf reſided and conducted his buſineſs. The go 
Im queſtion were ſold by the plaintiffs to Prubu 
through the intervention of Hill, his Clerk, on the 3d 4 
$tb o: May, 1792, and were delivered on thoſe days 


; # Q * 3 : * 9 wt. 4 h 
27 o £ Sn þ x * Cc: 0 b : I 
$52 1 Si f : 9 


de houſe in Aufin Nie Wed 400 n 
ent by Detuburſt's elerk to the defendant 6 te: pack T7 


Een. Ou the gth of April, 1792, Deo bun wrote 2 
Liter to Hill, his clerk and manager in London, which 
nas received by the latter in London on the 18th of May, 


conſequence of ſeveral failures, - he added, «if you have 
& purchaſed any goods for my account, or if any orders 
s are given out, let the perſons have. their goods back 
and countermand all orders.” This letter was ſhewn 
by Aill to the plaintiffs on the 38th of May, 1792, about 
ine o'clock. in the evening, who then informed Hill 
ey were ready to take back the goods as propoſed by 
ke letter. On the 18th and 19th May, 1792, ſeveral 


tf's Court, London, and ſerved upon the defendant by 
gelitors of Dewhurſt, in order to attach the goods in 
pueſtion, and other goods which had been fold to Deto- 
Of ui, and ſent to the defendant as his packer; and the 
&bts for which ſuch, attachments were made exceeded in 


&endants. . On the 21ſt of May, 1792, a meeting of 
Davburſi's creditors was convened by Hill, his clerk, 

int den the letter was laid before them. On the 23d May, 
re (47> the plaintiffs demanded the goods in queſtion of 
offel be defendant, and in conſequence of their not being de- 
lrered commenced the preſent aclion. Dewhurft return- 
ti to England in October, 1792, and 1/ilſon and Barnard 
ere the aſſignees of his eſtate and effects under a com- 
uon of bankrupt, dated the 19th, Fanuary, 1793. 


e go he lale, according to the opinion which the parties then 
bn Rad of the tranſaction: but afterwards, when all the facts 
„ diſcloſed, and when Dewhurft was deſirous not to 
E any other goods, it was in the power of the 
e buyer 


n order to their being ſhipped! -to Dewhurſt at Nas 


1792 in that letter, after ſaying! that he was ruined in 


machments were made in the Mayor's Court and She- 


mount the value of all the goods in the hands of the 


Jil Lord Kenyan, Ch. J —The property in theſe goods 
ks apparently deveſted out of the: plaintiffs at the time 


ob. vin 5. a, 
— 


v. beer alle: to put an end to the e te 


never exiſted, arid it is ſtated that the propoſition made Wi ve 
by the purchaſer to reſcind the contract was acceded w g 
dy the ſellers. I cannot diſtinguiſh this caſe from tha © 
of Athin v. Barwick on principle; for in that calc ther 
dad been a delivery of the goods by the ſeller, with con- 
eurrence of all parties intereſted; but the agreement a 
che parties to reſcind that contract, put an end to the ll 
as if it had never taken plare. So in this caſe, it 
competent to the principal to diſavow the contract: 
by his agent, if the vendors choſe to accede to it: be 
propoſition made by the purchaſer, and which was dic 
tated by common honeſty, might have been refuſed b 


the vendors if they had choſen; but they agreed to 1 . 
and by the mutual agreement of both; the. contradt we, 

ale was reſcinded. If Dewhurft had died before the pur "Ti 
chaſe, the contract muſt have been put an end to. 


Aßoburſt, J.— The caſe cited from Strange ditedl 
applies to the preſent. By the letter written by Dewvbarſ 
and by the ſubſequent act of all the parties, the ſale x 
reſcinded. A propoſal to that effect was made by or 
party, and agreed to by the other; and by that the con 
tract was put an end to by the conſent of both. A: 
though the goods remained in the hands of the defendu 
they did not remain there for the purpoſe for which th 
were originally intended: but the contract being * 
cd, the property re- veſted in the plaintiffs; and t! 
the creditors of Detohurſt had no right to ee 
goods in the hands of the defendant, beeauſe at that ti 
they were no longer the property of Deruburſi. 

Buller, J.— The principle on which the caſe of A 
v. Barwick was decided governs this: and indeed that 
much more favourable caſe for the plaintiffs than i 
T he point there contended for was, that there was 
conſent by the ſellers to reſcind the contract, but here 

expreſs conſent by them is ſtated. As to the aſſent the 
the court ſaid they would preſume it, becauſe it was 


9 


geſume ſuch a conſent, it being expreſsly proved. With 
regard to, the juſtice of the caſe, it is impoſſible to enter 
tin a doubt. A queſtion has been put in argument, whe+ 


revocation of his letter of attorney, are good? I. think 


of his agent done bend ſide, if they were to his difadvan» 
tage, but he might conſent. to ayoid thoſe which were for 
bis benefit. And here the principal was anxiqus to 


gent, and the vendor Auer to take the goods back 


606 of the ſame opinion. Poftea to the 8 
But if the contract is complete, by delivery and accept- 
re, the aſſignment will paſs them to the aiſignees; for 

a trover where one Lacey came to the plaintiffs, and 
bought a parcel of tobacco to be paid for in ready mo- 
te): this was in the morning. He left orders at his 
touſe for receiving the tobacco, and the ſame day went 
þ France to abſent himſelf from his creditors. After he 


I houſe, but had no orders to make any demand of 
o whether this was a complete ſale ſo as to,veſt the 


le and the delivery was ſuch a fraud as avoided the fale 
non. payment of the money? Lord Ch. J. Eyre held, 
* the ſale was made complete by the act of the plain- 


e money, veſted the property in Lacey by their own 
ent, as à complete ſale ab initio, without ready money; 
u the plaintiffs were non- ſuited. | 


$0 in an action of trover, brought by the plaintiff as 
knee of Lloyd, a bankrupt, for 60 tons weight of iron; 


. „ parties. 


ther thoſe acls, done by the agent before he knows of the 


reſcind this as well as all other contracts made by his 


de money, but only to deliver the goods. The queſtion 5 


Foperty in Lacey, or whether the bankruptcy between, the 


the trial the Canaan ae were made by che $0. 


png ak here, it i Pt] G.. Vid ah, 
2 — 


that the principal 1 in ſuch a caſe could not avoid the acts 


Haſwell v. 
Hunt. 

cited 5 Term. 
Rep. 231. 


* gone, the plaintiff's ſervant brought the tobacco to 


WW, who, by delivery of the goods without demand of 


Barnes v. 
Freeland, 


6 Term, Rep. 


Ck VIII £ 8, parties. On the th of Any e eee; 
— 


agreed to ſell to the bankrupt 44 tons, 7 t. 3 gre; 1b. 
of iron; at 15. 15 C. per ton, for the amount of which 
the bankrupt agreed to accept a bill of exchange 'ar/nine 
months date, to be drawn on him by the defendart; and 
the defendant on the ſame day delivered the iron tothe 
bankrupt. The defendant, in purfuance of the agree. 
ment, on the ſame day drew a bill of exchange on the 
bankrupt for 699 J. 4 the amount of the purchase 
money payable at nine months after date, which the 
bankrupt then accepted payable in London, and re- ll. 
vered to the defendant, but it did not become due u 
after Lloyd's bankruptcy, and it has been ſince proteſte 
for non· payment. The bankrupt tranſacted buſineſs wid 
Galdwell-and Co. of Liuerpool, as his bankers, a ad on tha 
18th of March, 1793, was indebted- to them in a con 
ſiderable ſum of money, but the defendant was totally 
ignorant of the ſtate of their accounts. On the 18t 
March, 1793, Caldwell and Co. ſtopped payment, 
which the bankrupt heard in the morning of that day 
and immediately went to the houſe of the pre ev 
informed him that the bank of Caldwell. and Co. K 
failed, and that he ſhould not be able to take up the bi 
which he had accepted for the amount of the iron, meat 
ing the bill before mentioned; for that in conſequence c 
Caldwell and Co's. failure he (the bankrupt) mult fl 
payment. On the ſame day he wrote to ſeveral of l 
creditors to the ſame effect, as to the neceſſity of l 
ſtopping payment; and the bankrupt informed the & 
ſendant, that the before-mentioned 44 tops, 7 cwt. 39 
14 lb. of iron had not been removed from: eee 
wherein it was at the time of the. ſale, to the'bankny 
and ſaid it would be aàn act of juſtice to return to 4 
15 defendant the iron ſo bought; as he ſnould not be enad 
ts pay for the ſame, or take up the accepted bill. 
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wt ſaid} he :didsnet-wiſhiito-- have the iron, /unleſwrthe; Ch VINE of | 
canſlation was fair and rightʒ and at the ſame time the — 
unkrupt delivered a bill of parcels to the defendant, dated 
we 16th of that month, of 50 tons of iron, including the 
00 ſo bought on the th ef Næuember, 1792, becauſe: 
be at that time owed the defendant a further ſum of 
noney on a bill accepted by the bankrupt for another 
urcel of iron bought by him from the defendant; and 
e therefore thought it his duty to give up the additional 
ſuntity beyond the 44 tons, 7 cwt. 3 qrs. 14 lb. This 
bl of parcels was dated on the 16th of March; 1792, 
ad was for 50 tons, at 15 guineas per ton, amounting 
577 l. 105. The bankrupt in his account with the 
n debited the defendatit with the amount of this 
ll of parcels thus, “ March roth. To atnount of 50 
as of iron ſold him this day, 7871. 105.” 44 tons, 
ent. 3 qrs. 14 1b, part of the iron mentioned in this 
lll of parcels is the fame which was ſold and delivered 
tie defendant to the bankrupt on the ꝙth of November, 
ik but che remainder was a'parcel} of iron which the 
aluupt had received in exchange for other iron, which 
r defendant: and the bankrupt had ſome time before 
— in partnerſhip, which, upon a diviſion of ſuch 
at; purchaſe, had been allotted and delivered to the 
pcrupt, The bankrupt and the defendant having over- 
i the ſellers of the laſt mentioned iron bought on 
Te joint account, they received the balance from the 
lets in a bill which has been ſince the bankruptey of 
0 cke for non- payment, and taken up by the 
kadant; and this is the only unſettled tranfaction re- 
peto that copartnerſhip. No conuerſation paſſed he- 
n the bankrupt and the defendant on the 18thiAfarehi  * 
rive to this copartnerſhip tranſaction. On ithe-r$th- 
March 1793, the bankrupt: delivered the laſt mention 
ende; and alſo the key of the warehouſe 
n the hole of both parcels of iron was depoſited, 
kat intermixed, to the defendant, who kept poſſeſſion 
df, but did not return to the bankrupt the bill of 


fa „ exchange 
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ek 
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8. exchange for 690 J. 4.5. which was accep 
' batikrupt as aforeſaid, he the defendant having paid ayy 


2 1 1 
r 9 2 Sx woes 


| the ſame in the uſual courſe of trade, and the fame wa I 


_ excluſive of the tranſaction before ſtated, viz. 200 l. and 


under that date. Ihe bankrupt did not tranſact any bu 


| March, 1793, is of the value of 59 . 135. 54 q 
under the diteQions of the learned judge, but Ii 


* 


cepred by the 


* 2 : 
iy k 7 | K# 
* 3 4 „ Va? 3 * 


not then in his the defendantꝰs poſſeſſion, but the defendant 


promiſed to take up and cancel the ſame, which he ac- = 
cordingly did. The defendant has ſince che 0 


of Lich ſold the whole of both parcels of iron on tis il... 
own account, and received the purchaſe money for his of 
own uſe; The defendant did not make any application 
to the bankrupt to re-deliver or re-ſell to him the ira 
included in the laſt mentioned bill of parcels ; but the 
ſame was a voluntary offer of the hankrupt wholly u- 
ſought by the defendant. This iron was all the ſtock in 
trade of the bankrupt in his actual poſſeſſion; but the 
defendant was not privy to this fact; and the bankrupt 
was indebted to the defendant in a further ſum of money 


upwards, The bankrupt, knowing himſelf to be ink 
vent, was determined not to do any other bufinels aft 
the ihre of Ca/dw;ll-ahd Co. as belive monica! 
and he therefore without the knowledge of the defendant 
until the ſame was delivered to him, dated the bill 
parcels the 16th of March, and entered it in his book 


neſs after that date: on the 23d of March he commute 
an act of bankruptcy; a commiſſion of bankrupt illue 
againſt him on the 28th day of the ſame month; and! 
plaintiff is aſſignee of his eſtate, &c. The iron whic 
the defendant fold to the bankrupt on the gth Noven 
1792, is of the value of 6651. 91. 1d.; and the 
mainder of the iron included in the latter bill of pard 
made by the bankrupt to the defendant, on the 180 


theſe admiſſions the jury found a verdict for the plant 


was given to the defendant to have that verdidt ſet aki 
and à verdict entered for him, if this court ſhould be 
=O SCOTT do \$4 6 *; PEST 3+; 5 ann * op 
e x 7 , 


G that t under- che CI 08 of the = LG e 
paintiff was 5 not entitled to recover. x 
A rule for that purpoſe baving deen bre ned on 
timer day: ond regs een 
Lord Kenyon, Ch. J. fad, The arguments in cat 
dis kind are addreſſed to our compallionz and we are 
ſorry to find, that ſometimes when an honeſt 
has 15 goods to another to a conſiderable amount, and 
the latter Pacctics inſolvent, the former is not able either 
Þ recoyer the goods themſelves or the full payment for 
ben. But the rules of law are framed with a 125 6 


SY ' 4 + £ 


it the conſent of the N at. any time before che 
knkruptcy of the latter: but if that were ſo, all the ere 
ſors of a bankrupt, whoſe goods remained in his hands 
þ ſecie, might, when they found that he was in inſolvent 
Frumſtances, go to the bankrupt”s s property and bring 
ſay what each had contributed to the fund, leaving 
athing to ſatisfy the reſt of the creditors. The preſent 
kms to be an extremely clear caſe, for i it is founded i in 
Tue parties themſelves rome to give a 
erent complexion to the tranſaction from that which i is | 
E true one, and in order to miſlead the-creditors of the 
akrupt, they made a falſe entry in the bankrupt's books; 

re it was ſtated that the MD of the goods to, 
t defendant was made two days before the time when 
tanation really took place 3 and that fact is of great 
hortance ; becauſe that ante-date carries the re-delivery 
to a time previous to the bankruptcy of. Caldwell 
Co. on which depended the ſolvency of the vendee,, 
& goods here were originally ſold and delivered to the. 
nee, and they were locked up in his warehouſę; 
ore there was a complete transfer of che property 
iu the defendant to the bankrupt af the 1 time; d the 
wor is, whether when the latter b 

G8 ad 


2 is. Could fe- adliver it backe to che een in ſpecie. I 
S cannot. diſtingulſh the preſent caſe from that of Harnan 
V. Fiſher op, prineiple, for this bankrupt knev his inſol- 
vent frvation at the time when he wiſhed to deliver back 
the goods. in queſtion to the defendant, as well as Furche 
did in that caſe; there Fordyce, finding that he was in- 
ſol vent, was anxicus to re pay to the defendant ſome bil 
Which the latter had Tent him, and though thoſe bil 
were as. ealily Uiſtinguiſhable from the reſt of his effed 


as the iron in queſtion was from the reſt of this bankrupt's poll 

property, the Court there held that it could not be done Th: 

becauſe it would prejudice the other creditors of ene 

bankrupt. Three caſes, however, have been cited, and 01! 

preſſed upon us, as deciding the preſent: but] think the Keil 

are to be diſtinguiſhed from this, To Atkin v. Barwi be cc 

; the vendees finding that their affairs were in a dechnin; a th 

condition before the goods arrived at their houſe 1 Ml 

Cormuoall, refuſed to acc ept the goods, and thereby re iche 

fuſed to become Parties to the contrack of fale: 2 Wt; 

though when the goods did arrive by che waggon Ul ery 

| vendees could not turn them Jooſe in the ſtreet, yet the tink 

. did what: was' tantamount to rejeckting them, they (: "Ov 

| them to a friend of the conſignors for their uſe. In Saſs the 

V. Field, conſider who was the part to. the contract; in 

i | the Clerk of the vendee who lived. in Londen, but D be pa 
= hu:ft, who was reſiding i in New, tri; 5 and he know ed 
| his infolvent, ſituations. ſent orders FY month before Mes 


tranſaction 5 in 5 took places to his clerk here, 1 
HY to Purcbaſe ay tore 8600 for, him; the clerk ima 
x dis ately on 'the receĩ pt of this Lee kenden 6 to the vend 
| ae the ods back Taj „ da Freed to reſcino 
77 piving 58 my" 'opipion £ ON hat cafe, Thad ! 

« in wb thy K 5 00d was appareritly « develtcd 

ö | d of the Fe at tho time of the Tale, cording to! 
"= | 0 «opinion ve mo the parties 5 bad i of i} the trank. lig 
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de, and Ss prope bg remained fo 105 vil nf des dine ; 
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hk conformable to every e decided cafe, and to the 12 85 
a the thing. FIT 9 3603 494 g 5 3 AS 2 14 
Abbund, J. Ile was admitted in the arzument, that 
iche contract of fale” were NE reſeinded at the time of 


* 1 © 


flitik that the contract here was not reſcinded bers fa 
wblvency of the vendee. After the contract for the f 6 * 
Ache iron, it was actually delivered to the vendee 
jit into his cellar, and he gave a bill of exchange, for 
be payment of it: then the contract was complete, and 
old not be reſcinded by any ſubſequent a& of the 
pcs ſo as to affect the intereſts of third perſons, But 
thas been (aid, that this iron was not mixed with the 
kf of the bankrupe's ſtock: it is not neceſlary that it 
bold be mixed; but if it were, this iron was, to a cet» 
kin degree, mixed with the reſt of the ſtock, for there 
Fs lone other iron, in the ſame. cellar... Ido not rely 
dreier on that circumſtance, becauſe & think i it imma 
; for if once the goods be fairly and completely 
| "Jury whether they. be or. be not mixed with tn xeſt 
de vendee's ſtock, the bankrupt and the vendor can- 
reſcind the contract if the rights of other- perſons 
| „„ intervene, 
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1 ary a view] no giving, a preſence the 7 


vendor. 1:10 942 is d 20 A wins | thing 
1  Groſe, II. caſes of this ſort it frequently happen, br 
that the ſituation of the particular creditor is a very h for t 
one; and the Courts are glad that they can attain the the 
Juſtice of the caſe by deciding that the contract was 1 . 
completed ; but when once the contract is complete wm. 
| however hard it may be on either party, it is binding on N 
both. In determining the cafes of Atlin v. Barwick, anl bis p 
Halte v. Field, the Court proceeded on this ground, that (elf 
the contract was not perfected, and therefore they fai Al 
that the vendors were entitled to have their goods agai no 
But that is not the preſent caſe, for the contract was pe ale \ 
ſected by the delivery and acceptance of the goods; it i i 91 
true they were not paid for, but they were fold for a ſu pd 
payable at a future day, and the property was veſted iii”? 
the purchaſer when they were delivered to him. n 
| Lawrence, ].—The facts of the caſe are not 7 bag 

as the defendant 8 counſel have ſtated and reaſoned up by G 
them. For it appears by the admiſſions of the nk Her 
that the bankrupt was indebted to the defendant on and p the 
ther account; and in order to ſatisfy this as well as U 3 
other debt, he gave him not only the iron in queſlio 1 
but alſo all his ſtock in trade, Now that was fraudule mich 
#5 far as it reſpeied the reſt of the tar E. 
diſcharg . 1 Meflrs 
SECT. A . 

pH 179% 

pm dves not abe an E pint . nk 


1 Black. 653 · 


Kirkman Vo 
Shaxcroſs. 
6 Term. Rep. 


14. 


c e Te 


re equity is much in favour of liens Þ1 N 
G of Juſtice have always leaned that way, ſo far 
was conſiſtent with poſitive law. They will thereto 

imply a contract of lien from the general courſe of tra Wo th, 
or from the nature of oe e 7 of dealing“ 


Tb 


Thus matte has acted as Gd for Wee wer y VU. c. 
ling in his hands is conſtrued to be a pledge, not only 8 — 
hr incidantal charges, but as an item of mutual account c. Abe Wi 


Y the general balance n fo wu ſo long as he retains Drinkwater v. 
ſſeſſion. 3 + Goodwin. 


| 38 Cowp. 251. 
* Abr. 589. Foxcroft v. bernd 2 Bur. 931. Godin » : London Aflurance Com- 
pany. 1 Bur. 493- 


But he has no lien unleſs the goods actually come to Kinlock v. 


his poſſeſſion, nor has he any general lien where the Po ns Rep. 


petty is delivered for a particular purpoſe. ,  _ 119. 


cotton, before Mr. J. Lawrence at Lancaſter, a ſpecial wk ons * 
* was reſerved, of which the following is the ſubſtance. *** 
h March, 17935 and far ſeveral years before, Caldwell 
nd Co. were partners as bankers ; two of the part- 
ers, Caldwell and Smyth, reſided at Liverpool, the other 
two, Forbes and Gregory, in Londen. On the 18th of 
arch, 1793, they became bankrupts ; and on the ſame 
Gy Greaves and Deniſon alſo became bankrupts in con- 
kquence of the failure of Caldwell and Co. Previous 
v the above bankruptcies, the cotton, for the recover 
«which the action was brought, was depoſited with, Ga 
vi! and Co. by Meſſrs. Hodg/ons, as a ſecurity for monty 
mich had ek advanced to Hedgſons by Caldwell and 
Go, At the time of the bankruptcy of Caldwell and Co. 

Meflrs, Hodgſons were indebted to them in a large ſu a 
money, F. Forbes, Junior, who was not a pa 

mth Caldwell! and Co, was on the 11th of March, 
1793 ſent down from London to 2 to proeure bills 

# parcels of goods, which goods were to be depoſited in 
de name of J. Forbes wi brokers 2 and 


Kied to be raiſed. In conſequence thereof, on "the 
; mocute the advance of money by the ſecurity of 


' certificates, to be made out to J. Forbes; and 
86384 chercupon 


cox. Ambler 2 5. 


And therefore on the trial of an action of troyer 9 4 Waller u. Riek 


n which a Jarge ſum of money was intended and x. 


I of March, 1593, the cotton in queſtion Wes put + ni #: 
ſo the hands of Greaves and Co. by Caldwell and Co. 
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Sun. ith. Ape Greaves and Col gave the following Alus 


Co. bills to the amount of C. 1,167. 10 5. 10 d. haven 


drawn by Caldwell and Co. on Forbes and Greg?!) 


9rd 1d Di ly 


the. 

ledgment or receipt: Liverpool, Ap Ith Morth, 1797, WM rupt 

5 Received from Mr. I Forbes Jutſier 1 (0 many bags 75 /. 5 
g cotton, marked, E amounting to; Tc}! for ſule: » for Co. 
the net proceeds of each parcel, when and as received, Co. 
"Ave promiſe to be acrountable, and to pay the fund's ce 
"the ſaid Mr. 7. Forbes, junior, or his order.“ - Such Ricl 
Gepoſir was made, and ſuch acknowledgment given tr Gar 
Forbes, j junior, in order to enable Caldioell and Co. u xccoi 
an a loan of money for the accommodation of ten bet 
felves and of Forbes and Gregory, « on whom they dre and ( 
pills! in London. * Forbes returned from Liver) dreh 
London on the fame 13th "of Murch, 1793, after W tink 
delivery of the cotton in queſtion, taking with bim e Non 
bills of parcels and brokers” certificates of the goods H Co. 
depoſited. On his arrival i in London, on the-15th be, 
March, the. bills of parcels and brokers” certificates w fere: 
produced to the friends of Caliwell. and. Co. an m. 
Forbes, and Gregory, but a difficulty aroſe in raiſing ti C. 
money. On the night of the 1 th of March, it \ in: 
found that Forbes and Gregory muſt become dam 1 F; 
and on the 16th they did become bankrupts. Cat den 
and Co. were indebted to Caldeoell and Co. at the umi beſore 
of the bankruptcy of the latter, in L. 1,625. 15% wy g 
ſor caſh and bills advanced by Caldwell and Co. Of t 10 
bills ſo advanced by Caldwell and Co. for Greaus e the 


been paid, and the ſame have been proved by the holde 
at the time of the bankruptey of Caldwell and C 
whe” the, *Rilite of Caldwell and Co. and of Forbes a 
Seger ho had accepted the ſame, and allo agzi 
the eftate of Greaves and Co. Previous| to the bank 
ruptcy 'of Caldwell and Co. and of Greaves and C 
ſeveral bills of exchange, amounting to /. 7,900 we 


favour of Greaves and Co. and indorſed by them; whüe 
noch were ſo drawn «nd indorſed at the requeſt m 


-: $*-. 53 R 
ven Gquitable Wien? 


pts. | Otter bills of exchange, to the amouft f 
100. 8-5." were likewiſe drawn by Caldwell ail 
Co. on Forbes. and Gregory,jin: favour” of Greaves and 
Co. and indorſed by them, and they were fo drawn and 


Richard, 'who is ſtill ſolvent. The above bills were 
carged by Caldwell and Co. in their books to the' ſeveral 


hxfively, and not to the account of Greaves and Co. 


trely indebted to Caldwell and Co. at the time of the 
bankruptcy of Culckoell and Co. on the balance of accounts. 
None of theſe bills were in the hands of Greaves und 
Co. at the time of their bankruptcy, nor were they then 
tue, nor have the defendants yet paid any dividends 
hereon : but all or the greater part of them have been 
t may be yet proved againſt the eſtate of Greaves and 
Go, as the indorſers, as they have been already proved 
wiinſt the eſtate of Czidwell and Co. as drawers, and 
« Firbes and Gregory. as acceptors. The plaintiffs, 


ear ben they demanded the cotton in queſtion, (which was 


un bre the action was brought) tendered-to the defendants 
„5 guineas, which exceeds any demand that Greaves 
o. or the defendants had againſt Caldvell and Co. 


u the plaintiffs, or J. Forbes, junior, independently of 


(5 

ve ch right as the defendants might have to detain the 
ole on, as an indemnity againſt any payment which the 
4 COMndants might eventually make as dividends on the 
bes al * indorſements of the bills ſo drawn by Caldwell 
again % Co. 2.32 bs of 329 A e tanibevus 


Lord Kenyen, Ch, J. — There is no doubt, and indeed 
"point has been ſo long ſettled, that it ought not 'now'to 
__ drought into diſpute ; but that in general a factor has 


ger len for his general balance on the property of his prin- 
W coming into his hands. But the queſtion here 
and f on the application of that propoſition to the preſent 


.. caſe; 


be account. of G. and H. Browne)" who ate now banks ch 


xcepted at the requeſt and on the account of J. P. 


xcounts of G. and H. Browne and J. P. Richard re- 


wd G. and H. Browne and F. P. Ricbard were reſpet. 


* 
1 5 
. 1 
: 6 ; I 


* - 
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8 9 £aſc.. It is a maxim as old as our law; conventi vin; 
n Ages... The parties may, if they pleaſe, | introduce into 


p,eir contract an article to prevent the application of a 
2 nefal.rule of law to it. In order to determine the pre- 


caſe, it is not neceſſary to conſider. bow dhe caſe 
would have been if there had been no expreis ſtipulation 
between the parties in this caſe; for the whole reſchtes 
itſelf into this, that the goods in queſtion were depoſited 
with the defendants far a particular purpoſe. It des! ot 
appear that it was known that J. Forbes was the agent 
of Caldwell and Co.; as between him and them it 
perfectly well underſtood ; hut his ſituation with then 
does not ſeem to have been communicated to Great 
and Den iſon and indeed it is of little import: 
Whether it were or not, ſince the cotton was e 
with them by 7. Forbes, for the particular purpoſe me 
tioned in the note ſigned by them, ang a ſpecial recey 
was given by them for it; in that note they acknowlede 
| that they had received the cotton for ſale, and promis 
to pay the proceeds of it when fold to J. Forbes ot hi 
order. The lien which a factor has on the goods of hi 
principal, ariſes upon an agreement which the law in 
plies; but where there is an expreſs ſtipulation to 
contrary, it puts an end to the general rule of law, Ha 
the parties are bound by their expreſs ſtipulation, whic | 
excludes all ideas of a lien; and the goods in quelti | 
not having been fold, are to be returned to the plaintul 
| who repreſent Caldwell and Co. The goods are f 
property of the plaintiffs, they are in the qv 
the defendants, who have refuſed to deliver them: 
propoſitions have been made out in this caſe, a 
thing is ſtated on the behalf of the defendants which c 


Juſtiſy their detention of the goods. . 
Asburſt, J.— The difficulty in this caſe bas xi him, 
45 from the multiplicity of facts Rated in it; for when 0888 71, 


ar ta the ny admits of. no. mm 


2 


an Equivable Wien; will © 


of his park for his general balance is not diſputed ; 
but here the goods were 


the factors themſelves in their receipt; REI 
te general rule reſpecting liens. > Boos 
Groſe, J. declared himſelf of the ſame opinion. 


aſs where goods have been depoſited in the nature of 
apledge, Now, here Greaves and Deniſon never acted as 
de brokers of - Caldwell and Co. before this tranſaction. 
Then how can it be conſidered that theſe goods were 
tyofited with the former as à general pledge? No 
money was advanced by them on the goods in queſtion; 
be cotton was placed in their hands for a ſpecial pure 
ple, namely, for ſale; but it was not ſold, and the 
rokerage had not commenced; and if fo, there is 


x the balance of their - - Bpcounts, ms Feta to hows 
A packer is inches e ee wink cabs 
Ing to the - courſe of trade entitled to a lien upon all 


wich [Aber has a en or the general balance of ks 


. Lefevre. 1 Efp. N. P. 66. dente. Palton, 5 Term. Rep. 4 


A policy broker is held to have a general lien, and 
tyithſtanding he parts with the policy, if it comes 
in into his hands, the lien revives. 


2 1 Blac. 6 Whithead Fa Vau han Tn. 25, G B. 
; abet d Ee rafts eee 5 * * 


e a general lien upon papers delivered 


Therefore where an attorney had been employed by 1. 
ee and the aſſignees 
W 


rule of nee chat a fader has a lien on the odds 8 


Lawrence, J. The doctrine of liens only e 


u ptetence to ſay that they have any lien on the cotton 


po c e debts, beſides I" 


2 q y 


depofited in the hands of parti. 
cular factors for a particular purpoſe, which is ſtated by 


v. Matthews, 
Pre. Ch. 580, 
Green v. Farmer. 


Mitchel v. 
Oldfield 
4 3 


Park v. Carter 
Trin. n 


#: 


* 
- 
4 0 


- Ch. VIII. 4 19. 
x parte Buſh, 


Mich. 1734 


7 Vin. Abr. 74 


Ex parte Lee, 
2 Vez. jun. 


285. 8. P. 


Ex parte 


Andrews, 


21 June, 1764. 
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as effectual, being an impliec contract by laut. But be 


; berretaineds! 1 t L's A+ TY * [125 "TY 21. 82 „ "oY < M1 N I 


As where it appeared that-Talfrey a linen-draper mn 


for money paid und advanced to che collectors for the du 
os part of the linens; and that previous to the month 


es drecws had linens then in his hands which belonged totl 
eng bankrupt, and were delivered by him to Andrews to! 


' + redeem the linens and pay him the ſum, of 107 / 14 


e ks rh eee, up, and that the 
attorney might come in for his demands pgri paſſu with 
the other; creditors, the Lord Chancellor faid the atto- ney 
had alien upon the papers in the fame manner wn 
the aſſignees as againſt the bankrupt ; and though it doth 
not ariſe by any expreſs contesct or agreement, yet it z 


ſaid, that papers: received Ater che bankruptcy eduld not 


a callieo printer has been held to have à lien uf 
Feen poſſeſſion, net onſy for the price of prin 
ing the particular linens, but alſo for the price of printing 
others which had been previouſſy delivere. 


in OR. 1763, indebted to Andretos à callico printer i 
491 J. 10, for printing ànd ether Work done by bim t 
divers 3 and linnen for Tolfrey, and all 


October, 1763, Tolfrey delivered to Andrews cottons to 
printed, which were accordingly done; and the expenc 
of printing formed part of the debt of 491 J. 10 5. whic 
ſum by certain payments and allowances was rcdue 
to 312 J. 2s. 9d. In November, 1763, a commiſſo 


82 iſlued, againit! Tolfrey, At the time he became bank: , 
rupt, he was indebted to Andrews in 312 J. 2 5. 94% "oh 


and upon account of printing cottons and linegs. 44 


printed of the value of 107 J. 14 5. 34. . Judrew«! 
proved a debt under the commiſſion, to the amount 
204 J. 8 5. 69. being the amount of his debt, after d 


ducting the 107 J. 14 J, 34. the computed value of 
linens in his hands. Andrews applied to the. aſſignees 


which: they, declined, e an dhe e that d 
i asl —_ 555 wy liget 


* 


5 r dens 


1e the expenees — to! him for printing AY ; 
wy ticular cottons: Andrews on the contrary contended, 
nber be had a lien uport the linehs" in his poſſeſſion, as 


only for the work done to them in particular, but alſo 
for former work done for the bankrupt of the like nature. 
fle therefore petitioned to be at liberty to ſell'the linens 

fr the beft price that could be got for the ſame, ad- Mat 
he might pay himſelf out of the produce thereof the fun 
1071. 14 5." 3 d. paying the overplus, if any, to the 
ences ; but in caſe the produce of the goods ſHould 
wi be ſufficient to pay him the whole of his debt; then 
hat he might be admitted a further creditor on the bank 
mrs eſtate ſor the deficiency. Lord Mortbington, after 


le of ths goods in his hands in part ſatisfaction of his 
bt, and that he ſhould be at aer to Leer. the reſidue 
wer the bankrupt's eftate. ee ge. 
A miller has a lien for the Js of grinding corn. 80 
cher has a lien for the price of See, * ae goods, 

ut not beyond. tit ga 

The wages of the rat and his bamen have been 
termined to be a lien upon the ſhip. | 

lf a perſon having by law a lien, parts with the poſſeſ⸗ 
a of the property, his lien is gone, and he tennis 
the footing of common creditors, . 

As a where a perſon who had repaired a ſhip belonging 
ab -pkrupt, infiſted upon a ſpecific lien on the ſhip for 
Nrepairs, and that be ſhould. not be obliged to prove 


7 ud «TE: 


. te | 
32 1 BE | 


0 2 gebt under the commiſſion, notwithſtanding after 
24 © ſhip had been ed it was ; delivered to the bank- 
. 


Vat G50 Harald, was of opinion, be had no pre- 
e under the general Jaw, of the realm, ta retain fil 
5 paid, becauſe it is out. of ! his pofleffion, and though 
Ew of Holland gives a p. on who repairs a houfs 
A a eit lien, there is no ſuch law in England, 


SECT. 


gnees 
147. 
that d 


[inet 


e 
"+4 ; 


king counſel, ordered that Andrews ſhould retaim the” 


- 


nn NE 

den. 1 Atk. 235 

Green ve -.. +* 

Farmer. : 3 

1 Blac. 651. Oy 

Watkinſon ve 

Barnardiſton 

2 Cox's P. W. 

367. 

dee Dougl. 97. 
Cowp. 636. 

3 Bac. Abr. 589. 

Wilkins v. 

Carmichael 

Dougl. 97. 

Ex parte 8 
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> + 
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. ĩ Ü» 8 SOT. Xx. K 10 Luft 
tt 289 8 in 7 igt ian e 71 21K ger "ar 
The che, cannot ofſign the Bon fn & 0 
ment made with the en b. 7 3 
5 +. M 
| Moyles ve | fy iT why ence marriage. of bis Gu Gol 1 f 
„ lands, on himſelf for life, remainder to his. fon for lie 


Sed quære. ec. and covenants during his own life to pay his fon 
Vandenanker 151. per annum, the ſon becomes 2 bankrupt, the plaini N 
1 Van ag, aflignee; brings à bill againſt the father, to bare de 


Street v. the benefit of this agreement, and to compel payment of th 
268. . 15 J. per annum. Per cur. an aſſignee under a ſtatu 


of bankruptcy is not entitled to have the we rs 
an agreement made with the bankrupt, and ſaid that iff 
was ſo adjudged in the caſe of Drake v. as pere 0 
Exeter, where the court held that 
Drake v. The I a leſſor covenants with his leſſee and bis aig 
Mayor of Fr. renew his leaſe, and the leſſee becomes a bankrupt, 1 
1 Ch. Ca. 71. the commiſſioners aſſign this covenant, the aſſignee car 
Welſon Cha ( not have any relief againſt the leſſor. 
p. 102. 
dut in 2 Freem. 133, n the leſſor was decreed to renew. 


SE 6 1. 
Commiſſioners cannot aſſign ſuture Earnings ariſing 
the Bankrupt's Labour. 


1 Chippendale brought an action of afſu for we 
© —— ” "and labour as an e The — nta 
| "45 G.2: the plaintiff was a bankrupt, and averred, that the ca 
Evans v. Brown. miffion was ſtill in force, The plaintiff replied, tart 
: img N. F. work and labour was done after the commiſſioner's 

Silk v. Oſborn. ſignment, and for the neceflary ſupport and maintenane 
ode N. F. of himſelf and his family. Rejoinder, that the plan 


8 had not obtained his certificate; and thereupon 2 00 


Peake, N. P. murrer. 
160. Webb v. Ward. 2 Term. a. at! | 


*> 


s % 


nees of a — are entitled to the ts wifig — 
zam his perſonal labour. That the aſſignees cannot 4 3 


+ out the Wannen eee r bis 


iin 5 


M juſtice Buller obſerved, the 2 in Atkins did I divas 


at ſupport the doctrine laid down at the bar; for Lord een 
Wrrdwicks there ys, © All bis future perſonal"eftate” por noV.. 
bp 53K 


s affected by the affignment,“ by which he eviden 


jeirt; that if the affignees claim it, the bankrupt muſt 
ver it up; and ſo Ar che aſſignment affects it: but 
» other perſon can have the ſame 'plea. It is certain, e 


| Hardwicke meant to go no further than the caſe' 2702 180% 
"ny which is decifive of his meaning; therefore 
: ms of opinion with the plaintiff, for whom W ; 
te lemurter was accordingly pronounced. | | 


7 » #4 ta * 
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ot the Bankrupr's lat Cxaminacim, _ 
| Se FILLETS 1 _ 4 — 9 nina 


Sea. * I, Mat ike Chan fakes have bur 10 2 

225 mie the Bankruptcy inal nn, 
U © Manuer F the Examination. : 
„III. To what he may be examined. 

IV. Of the Bankrupt” s Anſwer. -, |. 

V. O committing the Ane „ en 

VI. Bug of the. Bankrupt Maat Sming k 2 
n Examination. i | 

vn. "Bankrupt has no Right to 18 1 1 4 

ks his * e his an 


1 


17. 1. c. 15. Chak» 


21 J. 1. c. 19. f. 7. » ; 
5G.2-c: 30.10» þ4 5G. 15, 26, 17, 19, 10. The 
* ; * mited 
| | x | | me i 
RU TIES The 
When the Commiſſient rs have Prwer to examine tit 
. : | "Y 


HE 5 G. 2. c. 30. requires the 3 to 1 
1 render at the latt mecting appointed by the con 
miſſioners, or in caſe the time for furrendering is enlarge 
upon petition to the perſon holding the great ſeal, 
that he ſhould ſurrender at the time appointed, and n . 
the negleR. to ſurrender felony without benefit of cler je full 
but although the bankrupt is not bound to ſurrender u | 
the laſt meeting, the commiſſioners have authority in 
intermediate time to ſummon and examine him touch 


his eſtate and effects. And they have alſo power 'Ch 
examine the bankrupt, as to a farther diſcloſure * 
e 
* 4 2 5 _ 


tate and effects after he has paſſed: what is 
alled his laſt examination. It is true that the power of 


eſtabli urt of 
aſe, 1 . ſaid, 


e commiſſioners exa- 
he time limited, for the bankrupt to come in and ſurren- 
1 
need ſurrender within the limited time, and he muſt 
kibmit within the limited time, to be examined from 
ine to time, and he muſt upon examination diſeloſe and 
icover, and deliver up his eſtate and effects; but the 
x does not require his examination to be full and per- 


ibſcquent examination has been queſtioned, but it ſeems 
0 Beneb, in Perrot's. 


nation of the bankrupt, is nat confined to be within 


cb. IX. 0's, 
1 
— _ * — — 5 


i, and fubmit to be examined The bankrupt m7] Ü Lt 


d completed within the limited time, nor is it 


im at one time, and be refreſhed at another, or his 
| anſwer may be equivocal, or imperfect. And why 


ald he. not be called un to ops a5. ee 
! 


ome in. 


k contradict himſelf) but he may be compelled by 


le bankrupt may omit; to come in till the 


e con | 
large to be examined, this will ſave his felony. bus; it 
al, the wept RA make. a. full, dif 


and diſcloſure of his eſtate: and: effeRts,..or; to 
f clery ſe fl apſrers to proper queſtions within this pace of 


Jer F Dr I n eint ee Ni M41 nean r 
y ink We a te anos: dee de is 
ouch Ned to ſurrender himſelf on the day appointed, the 


roper that it ſhould be ſo, for a man's memory may fail 


Thelaſt examination within the limited time is makes | 
need to the bankrupt himſelf, (becauſe he cannot aſter- 


e commiſſioners to make further anfwer after that time. 


nute of the time z and if he then ſurrenders and fyb- 


The power of the commiſſioners is PETE" and not 
inited to the 1 of time n. to the bankrupt to 


# #3 - 4 


ower e petition, make an onder that 


Nr. L. Ol IS 7181 Hh. qu ian 211 he 


Oh. IX. r. the commiſſioners be at wah to ge a e 
taking the examination. 
e, The Lord Chancellor, upon an alicia of Re 
March I» 1755: kind by the aſſignees of a bankrupt, ſaid, the only caſe i 


| Rot, Which this was permitted was that of an jnnocent def 
Fe dane 97: Of the bankrupt, and then the ſpecial circumſtances of 


Ves. jun. 195. Caſe'were always recited in the order, which was don 
with a view of preventing his being convicted for th 
'offence, as far as this court could prevent it, although 
"moſt certainly would not alter the law. But in this e 
there is no excuſe. And it would only be enc 

a felon without r reaſon. TIN 10 . 


diſmiſſed. | 
Ex parte White. On . by dat 5 praying es: he 
2 Bro, 47- cellor would appoint a meeting of the commiſſione 


that he might ſurrender ; and ſtating that a few d- 
before he was declared bankrupt, he was obliged to 
abroad for his health, and that from the time of | 
hearing of the commiſſion till he came over, he b 
been extremely ill. It was It was a partnerſhip be bankruf 
che two other partners i s ſurrendered i in time. 
"When this petition came on firſt, the Lord Chance 
ordered it to ſtand over, to ſee what the aſſignees hal 
ſay. They now. appeared by counſel, and did not « 
poſe the prayer of the petition, but made an -afid: 
that the-bankrupt had been ſeen a few days before 
went abroad, apparently in good: health; and that 
_ fon of the . bankrupt had at the laſt nga 
| Oo would not ſurrender. | , 4: 
Lord Chancellor ſaid, Ordering the mite bank 
-appoint a meeting, that the bankrupt might ſurren 0 
would not avoid the effect of the ſtatute. It only WF way 
the effect of declaring the opinion of the court, that 
Onle, 


-bankrupt had no, intention of; keeping out of the 
fraudulently. But my opinion in this caſe: is, dt 
did purpoſely _ aut of the e weer e e de 


88 7 1 


| Power to examine * 

pred when he ſays he went abroad for kis health.” The S 4 

petition was diſmiſſeccr. : W 

In another petition. by a bankrupt* for an a to he Ex parte 

mmiſioners to appoint a meeting to receive the bank- bs — 

nt's further examination, it appeared the Lord Chan- : 

flor had before made an order for the commiffioners to 

point a meeting, that the bankrupt might ſar:ender and 

examined, and when he appeared before the com- 

iſioners, they were diſſatisfied with his anſwers, and 

emitted him. He now ſtates that he has recollected 

cumſtances more particularly, and is deſirous to com- 

his examination and be diſcharged out of cuſtody, 

ut the commiſſioners refuſe to appoint a meeting, 

The aſſignees oppoſed the prayer of the petition, fo far 

it required the expence of the commiſſioners meeting 

be paid out of the eſtate, alledging, that as this extra- 

inary expence aroſe from the ene s own oils 

ndudt, he ought to pay it himſelf. : 

Lord Chancellor. —It is a commitment Ul Sinble< 

iy; the form of the commitment is concluſive. The 

ring muſt be at the expence of the eſtate. The 

erupt has no eſtate, or is ſuppoſed to have none. 

be commiſſioners muſt appoint a meeting. bis: | 4 

but though the bankrupt's ſurrender under ſuch an 1 
&r will not of itſelf prevent a proſecution, the Lord f 

ncellor has power in caſes of peculiar hardf tip, to 1 Atk, 224, 

=4 the commitſion; and thereby put a ſtop to any 

dings againſt: the bankrupt, and Lord Macclesfield 

in more inftances than ole, fuperſede a commiſfion 

nkrupt, where the bankrupt had not ſurrendered 

ut within. the forty-two days, and there did not ap- 

ay intention in the bankrupt of defrauding his 


t, that rs by not appearing within the time appointed, 
of the dere bis abſence proceeded from an ignorance of 
is, dut unſequence, or — However it ſhould ſeem, 


4 em facts which would be ſufficietit to'induce” 
arcellor to exert his authority to impede the ordi- 
Hh 2 nary 


cb. . f . nary 8 i of you rol allo 1 a Gare defence, to 
er indictment; for it cannot be ſuppoſed the 
: a, to inflict the penalty of death upon an igyglur 
& to ſurrender within forty-two day Should the 
h . — be abroad at the time of the — * taker 
out, and not hear of it till the laſt day for his ſurrende 
is elapſed, it is impoſſible to irnagine the act could be 
conſtrued to extend to ſuch a caſe; and indeed Lon 
Hardwicke expreſſes his opinion, that particular circum 
ſtances might amount to a diener upon a criminal . 
ſecution. „ 
er parte Wood, For upon a petition by nad that the commiſſion 
1 Ack. $21. under a commiſſion againſt Camerlan, might admit hin 
. | creditor for 211. upon a note of hand, and that the c 
of the commiſſion might be ordered to attend at the (| 
Bailey, with the proceedings under the commiſſion, upc 
a-proſecution of the bankrupt for felony, in not ſurrende 
ing himſelf according to the directions of the act: 
It appeared that the bankrupt was a. foreigner, di 
| lived _ years in England, and went, to Holland! 
fore the commiſſion was taken out, and ſtaid there till 
forty-two days were expired for his ſurrendering him 
and about fix weeks. after the time, en returned 
Nuran | | 
Lord Hardwicke ſaid, though. ſuch a \ proſecution 1 
| be carried on by a perſon who is not a creditor, yet 
the words of the act of parliament. it. looks as if the leg 
lature intended there ſhould be a concurrence of the 


| ditors under the commiſſion. 

| „Affidavits have been read of is 3 and en 
tors, whoſe. debts amounted: to 15800 J. and upwards! 
they are very, well ſatisfied with the account he has gi 
chem of the Nate of his affairs, and that, they beliere 
could not have made a fuller diſcov eryj or diſclolurt 
his eſtate rene 
ol the %% ˙² —·˙» ..: e ͥ QF́. 7 . 
N ich tors 0699; Hunt 39-5; li * 


e 
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This is a nne a ſevere one, fot it reacts üb nig 
te lifs of the bankrupt, therefore a court of equity — — 
qot lend its ail! to ſuch a proſecution; by ordering” the pl 
deck of the commiſſion to attend at the Oi Bailey with | 
the proceedings under the commiſſion; but the petitibner 

muſt go on in ſuch manner as the law preſcribes, to prove 

lim a bankrupt and a felon within the intent and meati- 

ing of the act of parliament. Therefore bis Lordfhip 

yould not grant that part of the petition which related 

t the intended proſecution of Cmerlan the bankrupt : 

wing, that there was no occaſion in this caſe to ſuper- 

kde the commiſſion, as it was not probable the petitioner 


would be able, upon the yt rem L4 the 85 to Werd 
eh a ere . 


8 E 0 T. II. | 
Manner of | the Examination. Ne me 


Tar ſtatute 1 Fac. t. c. 15. requires that there ſhould be Rex v. Nathan, 
terrogatories exhibited for the bankrupt's examination, 2 Stra. 880, 
Wer this is altered by the 5 G. 2. c. 30. which enacts that 

le bankrupt ſhall anſwer all queſtions put by the com- 
tlkoners, as well by word of mouth as upon interroga- 


Hie 


en 
To what he may be E xamined, 


Tux commiſſioners may examine the e to all Ex parte 
that are requiſite to a full diſcloſure of his eſtate gy | 
| [effes, and the manner he has diſpoſed of them, note Ex parte Barr 
ihltanding ſuch examination ſhould ſubject him to 279% 
altes, as in the vaſe of ſmuggling or gaming, for that 
no reaſon why the commiſſion ſhould not proceed 
if the bankrupt has any objection to the queſtion, he 
it demur to the interrogatories, and the Lord Chan- 
r will judge of the queſtion upon a petition, or if the 

Hb 3 bankrupt 


Ch, IX. f. g. bankrupt refuſe W e ad te 


—— miſſioners commit him, and the delinquent b was 
| | . habeas corpus, the queſtion muſt be ſet forth p: ae 
in the return to the habeas corpus, that the r = 
. Judge whether it was a lawful queſtion or not. er 
An agreement by the friends of the bankrupt to deen 
. of money, in conſideration that the creditors vi vo 
| not examine him as to particular points, is void. L 
Wave y. 15 Therefore in a caſe ſtating that at an ns me yerd 
3 n ing, Collins was charged by the plaintiffs with bara e 
I received divers ſums of money on the partnerſhip t 
. count, which he had not accounted for, and that M rie 
commiſſioners required him to render a true account 0 
the ſums which he had received on the partnerſhip ao ts 
count, and in what manner he had diſpoſed of the n N ce 
and were then about to examine him in due form of e 
and to compel him to make a full diſcloſure touching tulip" 
ſame; that in conſideration that the plaintiffs, at the ſp 

- cial inſtance and requeſt of the defendant, would forbeſ i 
- + to proceed to have the examination of the ſaid Cen 
taken by and before the commiſſioners, concerning kr 
ſaid ſums which had been received by the ſaid Caim M ue 
the partnerſhip account, and which had not been du 0 
accounted for by him to the partnerſhip, and in n 
manner he had diſpoſed of the ſame, and that the com 
miſſioners would accordingly forbear and deſiſt de 
taking ſuch examination, he (the defendant) unde ton 
and faithfully promiſed the plaintiffs as afſignces, to A0 
to them all ſuch ſums of money which Collins had L 
ceived on the partnerſhip account, and which had a br, 
been accounted for by him to the partnerſhip. And M 
Coliins had at the time of the making of ſuch promi ape 
received divers ſums of money, amounting in the wit this 
to a large ſum of money, to wit 1,000 J. on the partne e 
ſhip account, and which had not been by him duly it 
counted for, which the rann Re of the Mn 
dent, who refuſed to "om mae d t 8 a 
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„ the 3 e and Ferdi 
Ins giren for the plaintiffs for 8 52 1. A motion was 
ſterwards made, in the Court of Common Pleas, to 

rrelt the judgment, which was refuſed. The defendant” 
then brought a writ of error, alledging, that the conſi- 
dration of the ou in the firſt n Was illegal and 
wid in la. 2903 1109 in im ena 
Lord Kenyon, Ch. J. —The queſtion: is, akin the | 
verdict can be ſuſtained on the — in the decla- 
nion? and L am clearly of opinion that it cannot. I do 
got ſay that this is nudum pactumʒ but the ground on 
which J found my judgment is this, that every perſon 
o in conſideration of ſome advantage either to himſelf: 
x to another, promiſes a benefit, muſt have the power 
we the benefit up to the extent to which that 
enefit profeſſes to go; and that not only in fact but in 
w. Now the promiſe made by the aſſignees in this 
a, which was the conſideration of the defendant's pro- 
niſe, was not in their power to perform; becauſe the 
unmiſſioners had nevertheleſs a right to examine the 
akrupt. And no colluſion of the aſſignees could de- 
me the creditors of the right of examination, which 
commiſſioners would procure them. The aſſignees 
d not ſtipulate only for their own acts, but alſo that the 
unmiſſioners ſhould forbear to examine the bankrupt: 
t clearly they had no right to tie up the hands of the 
pamifioners by any ſuch agreement. And if any pro- 


, to of that fort had been made to the commiſſioners, 
had as acting in a public duty, would have been guilty! 
had of breach of their duty in acceding to it. But it has 
And tt kn argued, that after verdict ſomething may be intended 


 upport it: but I do not ſee what we could preſume 
tis caſe to ſupport the verdict. It ĩs impoſſible to ſay 

the bankrupt had only received a certain ſum; for 
e mult ſuppoſe, that the plaintiffs had proved a ' 
Eve, If they had not precluded themſelves from. any 


mer exaunation,' circumſtances might have led 6 ſuf- 
Hh4 pect, 


c . us22 15-4 
ga future examination. Then it has been ſaid, tha th 


creditors would not ſuffer any inconvenience from this 
agreement, not to examine the bankrupt, becauſe by 
another mode of examination by a bill in equity, thep 
might have. obtained 2 full diſcloſure. But my exe. 
rience in that court, does not ſuggeſt the poſlibility of 
filing. ſuch a bill in equity: and if there could be ſuch a 
bill, it cannot be contended that an anſwer to a bill in 
chancery, is as likely a mode of obtaining a diſcovery, a 
a uiuã voce examination before the commiſſioners By 
the principal objection to the conſideration of this pod 
miſe is, that it is contrary to the policy of the bankn 
laws. Theſe laws, which have been reviſed and cor 
rected as much as human wiſdom will permit, have poi 
ed out certain modes of examination, which: the legil 
ture has entruſted to certain perſons, acting for the 
benefit of- the ereditors; all which might be put an en 
to by an agreement of this ſort, and without the conlen{i 
of the commiſſioners, or the creditors at large. There 
fore I am cleatly of opinion, that the conſideration, whid 
was held out to the defendant below, was fuch as the 
plaintiffs had no power to offer. If the creditors indeed 
had been called together, and they had conſented to tit 
agreement, that might perhaps have altered the caſe 
but they muſt have been convened. by an advertiſemen 
in the public papers, for the particular purpoſe: for! 
was repeatedly determined by Lord Hardwicke, _ 
general power given to the aſſignees to compound debts 
was not ſufficient, . but the creditors muſt Marat 
ther, to conſider of each particular caſe, 

: Afburft, J. -In order to found a ee for 
| promiſe, it is neceſſary that the party by whom the p 

miſe is made, ſhould have the power of carrying it int 
effect; and, 2dly, that the thing to be done ſhould | 
itſelf. be legal. Now. it ſeems to me eee 


3 r theſe g. 
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To whar he may de Cyamined? 


the Re 3 and it would be criminal in them to 
enter into ſuch an agreement, becauſe it is their duty to 
examine the bankrupt fully, and the creditors may call 
n them to perform it. And for the ſame reaſon the 
thing to be done is alſo illegal, The examination of the 
bankrupt on oath is a ſecutity which the legiſlature has 
jven for the benefit of the creditors ; and therefore, 
en if the commitlioners'had joined in this agreement, 
that would not have bound the creditors. And it would 


kakrupt were to be diſpenſed with, becauſe no 'othe® 


given under fo ſevere a ſanction. But it has been ſaid, 
tat ſuch an agreement as the preſent is not prejudicial 
v the creditors ;- becauſe, fo far from compounding, it is 
n agreement to pay the whole debt: but that is begging 
ke queſtion, for if the bankrupt had been examined; 
mething might have appeared which is now concealed, 
ad that what the aſſignees conſidered to be the whole 


qould have amounted to a compounding of the debt, 
lich they cannot do without the conſent of all the cre- 
tors, However, we are not to argue from particular 
s, but from principles of general convenience; and 


was faid that it muſt now be taken, after verdict, that 
e ſum for which the bankrupt had not accounted 
6 aſcertained: but the contrary is rather to be inferred; 
uſe the declaration ſtates, that there were large ſums 
Rich the bankrupt had not accounted for, and that the 
s were proceeding to examine him, which could 


wn. Therefore on the whole, I think the conſidera- 
n for making the promiſe is void, as it may even- 
uy be a fraud on the creditors, as it would be ſetting 
an "POTEN which a corrupt and i * uſe 

may 


te highly inconvenient if the perſonal examination of the 


aanination would be fo ſatisfactory as that which is 


dt, in truth was not ſo; in which caſe the agreement 


i certainly might be made à colour for fraud. Then 


x tare been neceſſary if the ſum had been already 


TY 


* 


Ne aſſignoos have no right to control the diſcretion ef cn. X. 8 f. 


474 


| Chs Nr. . way be made in future, aer 2 it I ora 
| — * he: 


worked upon, fo that the contracting parties were nt 


rs there are other parts of that act material io be 


ſce what the real ſituation of the bankrupt was, but ot 


To: what he man /be:Exawined. 


yer by laws, in gas b vi bi * 

| teen . is, that — — bee 510 2, 
ſufficient to ſuſtain it at common. law. Nom ſa far the A 
argument for the defendants is well founded, that TT 
rules of the common law, if there be a benefit to be de. A 
rived to the defendant, or an advantage to the plaintiff, 4 
that is a ſufficient, conſideration for a promiſe. But t * 
is perfectly immaterial. in the preſent cafe; The real db. bott 
ʒjections to this action are, 1ſt, that the conſideration ſu fi 
this. promiſe is void, as being contrary to the ſpirit of ie e 


bankrupt laws and, 2dly, that it is void, as the premiſe 
was obtained by the aſſignees, who had a power over the 
plaintiff, in error, whoſe friendſhip for the bein g 


upon equal +terms; both theſe objections apply ſtrong 
againſt the preſent action. As to the: firſt, the legiſlatur 
has anxiouſſy provided, that the creditors. ſhall have t 
full examination of the bankrupt as to the ſtate of hi 
effects, and the diſpoſition of them. By the 5 603.1 

6, 30. the bankrupt is bound to give that ſatisfaction 


tended. to in this caſe. The twelfth ſection provides, t 
the bankrupt ſhall not be entitled to a certificate: in ce 
tain caſes ; if he has given 100 J. to any child in m 
riage, without having ſufficient at that time to pay 
creditors. or if he has gamed to a certain amount; 
loſt 100 /. by any ſtock tranſactions. Now ſuppole, i 
this, caſe, that the bankrupt came within any of the 
proviſions, i it cannot be permitted to the aſſignees, or 
à friend of the bankrupt, to protect him from that ef 
quiry, and to impoſe on the great ſeal in obtaining 
certificate under circumſtances which the legiſlature 
ſaid mall preclude him. On this record the court cann 


wo tas pains have been taken to conceal it. hs - 
ere 


gerefore contrary to the ny af the bankrupt d c. 1.3 
Then if the ſituation of the contracting parties be cons 
ſdered, the caſes of Smith and Naa and Cucſiſbot v. 
Bennett, go the length of determining that this action 
cannot be maintained; for the parties to the contract 

were not upon an equality. One perſon ſhall not have 

Wit in his power to take an undue advantage of another 

who is actuated by motives. of friendſhip, and who there- 

fore cannot reſiſt the temptation laid in his way. On 

both theſe grounds I am of opinion that this action can- 
not be ſuſtained. © Then it remains to be conſidered, 
wither any thing can be intended after verdict to ſup- 

port this promiſe, It has been ſaid by the counſel! for 

the defendants in error, that the creditors cannot poſſibly 

fer by this agreement, becauſe they muſt be taken to 

ave received all that was due from the bankrupt: but it 

ears that that ſum was not aſcertained, nor could it be 
. the perſonal examination of the bankrupt. The 
yoniſe then amounts only to this, that if the! afſignees 


Þ means were left by which the amount could be proved. 
cording to a note which I have ſeen of what paſſed 


of hi | ſkreen the bankrupt from any examination, he 
622.2 ol way whatever they could prove to be due, when 
Qion 


s a the court of Common Pleas, there was another ground 
In e r their determination; namely, that after verdi& the 
n miert might intend that this agreement was made with 


pay de conſent of all the creditors. | But I doubt whether 
int; e if that had been ſo ſtated, it would have ſupported 
— be promiſe in point of law: but I do not think it can 


intended. After verdict every thing ſhall be intended 
es, ich the allegations of the record require to be proved, 
hat cit there is nothing on this record which REIN fuch's * 
ſent, 1% 
ture 0 000%. — Two objeAtions "bis 8 . 6g 1 
cord; 1ſt, that the promiſe is nudum padtum; and 
but oa, that the agreement is contrary to the policy of the 


* laws, I mne ſaying any thing on 
the 
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the Grit point, becauſe it ĩs · more m6 a 
that this mould be determined om the ſecond brag 
ground, which, if not tenable, one of the great objetls a 
itte bankrupt laws would be defeated: now it is only 
neceſſary to read the record in order to ſee that this pro- 
miſe cannot be maintained. The declaration, after tai 
all the proceedings, and that the bankrupt on his | 
examination was charged with having received duen 
ſums of money which he had not accounted for, and that 
the commiffioners were about to examine him as to thy 
ſums, ſtates, that in conſideration that the affignees would 
forbear to examine him concerning the ſums which he 
had not accounted for, and in what manner he had d 
poſed of the fame, the, defendant promiſed to pay ſud 
ſums as he had received, and had not accounted for 
Then, conſider the conſequence of this promiſe as to on 
of the chief ſtatutes reſpecting bankrupts. The fir 
ſection of the 5 Ges. 2. c. 30. requires that the bankruy 
ö | mall, in his examination, diſclofe all his perſonal a 
_ ac. real | eſtate, and how he has diſpoſed of it, except in ti 


particular inſtances. The obvious purpoſes of that chi 4; 
are, 1ﬆ, that the creditors ſhall have the full beneßt WM" 
all the property which belonged to the bankrupt; a | * 
next, that they may ſee whether the bankrupt is a pre * 


5 per object of the twelfth ſection of that act, whit 

: enacts, that perſons who have loſt certain ſums b 
gaming, &c. ſhall not be entitled to a certificate. There 
fore it is the duty of the commiſſioners and the aſſign 
to enquire into theſe facts; for if, on ſuch 'examinatic 
they ſhould diſcover that the bankrupt has diſpoſed of | 
property by gaming, or by any of thz modes there | 
cified he is not ſuch a perſon as the legiſlature intend 
| Mould have the benefit of that ſtatute. Then this p 
miſe was to induce the aſſignees and the commifiom 
to forbear doing their duty. With reſpe& to the grouly 
on which the Court of Common Pleas went, nam 
that after verdi& ĩt might be intended that the agreen 


„ 


To what 


yas made with the en of tie Si dae 1 


ie dannot intend it rom any thing which is ſtated on the 
Ard. But even if ſuch conſent had appeared, I am of 
o opinion that they could not have {topped the examination 
i # the bankrupt 3 becauſe. the public, as well as the cre- 
. bors, have a right to know how the bankrupt has dif- 
ny poſed of his property. The creditors. are only intereſted 


$ far as reſpects the payment of their debts ; but the 
blic are intereſted in knowing whether the bankrupt 
qught to be reſtored to his former. credit by. obtaining g his 
Weertificate. It has been contended that the creditors are 
ot injured by this agreement; but it is detrimental to 
te public, which is a matter of great importance. And 
ke principle of the caſe, cited from Yelverten, applies 
frongly to the preſent ; that was a bribe: to induce a 
ler to act contrary to his duty; and this may be a 


principal objection which 1 make to this action, is 
lic injury to the public in permitting this kind of agree- 


it to prevent the examination by the commiſſioners; 
he ſalutary proviſians of the ſtatute of 5 Geo. 2. c. 30. 


his creditors their full debts, in conſideration that they 
l not proceed ou Ons. under the WR is 
od. Therefore, 

nan action of covenant. The eee ſet forth cer- 
in articles of agreement, dated the 6th of April, 1793, 
een Iſaac Bolton of the firſt part, the plaintiff of the 
ond part, W. Hardman, E. Threlfall, and F. H. 
row, the major part of the commiſſioners, named in 
cumiſſion of bankrupt iſſued againſt J. Beltun of the 


eral creditors. of the ſaid J. Balton, whoſe names were 
acunto ſubſeribed and ſeals affixed,” being J. F. &c.“ 
| g them in number 24)-of, the fifth part, in which 
d pmmiſhon, of bankrupt had been 


bride to the aſſignees to forbear doing their duty. But 


rd part, the defendant of the fourth part, “ and the 


"dif this action could be maintained, it would repeal many 


But a covenant by a friend of a bankrupt to pay 


awarded. 


2 


py eh. IX. . 3. 


hands and ſeals were thereunto ſubſeribed and affixed,” 


time aforeſaid; and that the amount thereof, together 


heirs, &c. from all coſts, damages, &c. reſpecting tha 


ſion, &c. Then followed a covenant by the defendant t 


e ea 7. Bolton, under which us had been de; tou 
clared a bankrupt; and that the plaintiff had been eleched pp 


ſole aſſignee of his eſtate, but the defendant, in order to ſho 
put an end to any further proceedings under the com- hi 


miſſion, had; with the conſent and approbation of the WM tier 
bankrupt, the plaintiff & and the ſeveral creditors, whoſe WM dec! 


and alſo of the commiſſioners, agreed to pay arid di. 

charge all ſums of money due from the bankrupt, &e, 
ſuch demand to be firſt verified before a Maſter in Chan- 

cry, on oath if required by the defendant, or to give ſecu- 
rity for the payment thereof to the ſatisfaction of the plaintiff 
« and the reſt of the creditors, within one month from 
the date thereof. By the deed it was agreed, that the (aid 
commiſſioners ſhould ſettle and aſcertain on oath as com- 
miſſioners, the plaintif's bill of coſts as ſolicitor under the 
commiſſion, and alſo: for his trouble as affignee within i 


with the whole of his debt and demand proved under the 
ſaid commiſſion, as well as his mortgage on the Hope aud 
Anchor ſhould be ſecured, to be paid to the fatisfadtion 
of the plaintiff within one month. The defendant a 
agreed to indemnify and fave harmleſs the plaintiff, his 


ſtaying of the proſecution of the faid commiſſion, xc 
Both the plaintiff and the defendanr agreed to indemniſ I 
the commiſſioners ; and & the ſeveral perſons whoſe n. The 
| were thereunto ſubſcribed and ſeals affixed being the cre ne 
ditors of the ſaid J. Bolton, to wit, J. F. &c.” (naming de 
them again) agreed to accept the ſecurity of the deſendum f de 
and not to commence any ſuit againſt the plaintiff or dei de 


fendant on account of any debts from the bankrupt 0 
the plaintiff as his aſſignee, or touching the ſaid commiſ 


full the agreement on bis part, and à covenant by tt 
plaintiff to convey the bankrupt's eſtates to the defend 
ant, or to ſuch perſon as he ſhould 1 0 * 


e 


4 f * 8 ; hat f iT f 


pplication for a ſaperſedeas as ſoon as the agreement 
ſhould be carried into execution by the defendant, in 
which latter « the creditors, to wit, J. F.“ (naming 


techration, that at the time of making the above agree - 
ment, the ſum of 155 J. 13s. 3 d. was due from the 


neking of the agreement the three commiſſioners ſettled 
nd aſcertained on oath, as commiſſioners, the plaintiffs 
hill of coſts under the commiſſion, and aſcertained that 
the ſum of 914. 3 5. 9 d. was due to the plaintiff for his 
hill of coſts, and that the further ſum of 164 J. 5 f. 14 was 
due to the plaintiff on mortgage on the Hope and Anchor ; 


wt given ſecurity to the ſatisfaction of the plaintiff for the 
payment of the ſaid ſums of money, amounting to 411 4 
1 1d.; the other, that he had not faved the plaintiff 
$ from all coſts, damages, &c. reſpecting the ftay- 
7 of the proſecution of the ſaid commiſſion, &c. for 


be ſtaying of the proſecution of the ſaid commiſſion, &c. 
To this declaration there was a general demurrer. 


ie deed, that all the creditors were parties to it: the words 
the creditors,” which mean all, occurring in different 


If and the reſt of the creditors,” occurring in another 
ance; And that the laſt objection was not warranted 


mers had aſcertained what was due on the mortgage, as 
el as for the bill of coſts; but the latter ſentence. was 
diſtin 


hem again) agreed to join, It was then averred in the 


hankrupt to the plaintiff, that that debt had been proved 
under the commiſſion, and that the plaintiff was at all 
times ready to verify it on oath if required; that after the 


which ſums amounted together to 4214, 25. 1 d. Two 
breaches were then aſſigned ; one, that the defendant had 


hut the plaintiff had loſt and expended 40 J. in and about 


The court were clearly of opinion that the agreement 
not illegal, it having been made with the conſent of - 
the creditors. That it appeared by the different parts of 


5; and the words « to the ſatisfaction of the plain- > 


ad; becauſe the averment was not that the comm iſ- 


count for all monies received by him, and to join in any b. . c : 3 


— - 
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Ex parte Pedley. | 1 A bankrupt i in his anſwers to his examination, 


| Dx parte for it is one thing, whether the anſwer be true, and ana 
' 6 Term, Rep. over-ruled, for where, an eſtabliſhed trader in Lond 


. Aline gem dhe Ale its 1 was . 
ment by the plaintiff, that in facto much was due to him 
on ce mortgage. On the general queſtionz 
Lord Menyon, Ch. J. ſaid, This ſeems to be 4 fir ye. 
ment, and-. not contrary to the policy of the bankrupt 
laus. The object of thoſe laws is to have an equal d 
tribution of the bankrupt's effects among his crediton: 
that will not be defeated by a friend of the bankrupt u 
dertaking, with the conſent of all the parties concernet 
not to divide among the creditors a fund which was pr 
bably-inſufficient- for that purpoſe but) to pay to ever 
creditor his full debt. And if the creditors are to n 
ceive the whole amount of their demands, it would 
monſtrous to ſay that the bankrupt's eſtate * be tor 
to pieces by the expence of the commiſſion. ' 
Laurence, J.— This caſe is very diſtinguiſhable fra 
that of Nerot-v. Hallace. It was there intended, that ul 
bankrupt ſhould receive his certificate without making 
_ diſcloſure of his effects, and the conſideration of the pr 
miſe was the ſuppreſſing of the bankrupt's examination 
which was to be gone into for the purpoſe of aſcertai 
ing, among other things, whether or not he was entitled 
his certificate.-—Judgrment for the plaintiff, © 
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BE. ** Fear fully and roundly, it has been ſaid that the coms 


fioners caunot commit him, although they may beben 


Nowlan, 2 


bankrupt, whether it be ſufficient, But this doctrine has denk 6 


118 and before 
Lord Chancellor, April, 1793, went over to Ireland, and a © 


+: he al N iſſued againſt him on the 23d of the ſame me 


in which he was e and notice us Ob. . 0 
ſicd for him to ſurrendet and make a diſcovery of his 
feds, with which he did not comply for ſome time. But 
FN the 27th Ju following he attended and was en— 
when the following queſtions were put to him, 
| ale gave the following anſwers. * . As you admit' 
p have received 3.505 U within a week before you left 
, did you receive any further ſum within that 
im oy 4.1 believe I did. Q, To what amount? A. I 
mot preciſely ſay. &. Will you ſwear you did not re- 
tive 2,000 J. A. I cannot, (but he added afterwards) 
yiſh to correct that anſwer, becauſe I recollect I did 
xeive about 1,000 l. above the 3, 505 J. within the laſt 
ak. O. As you ſay vou were overturned in the mail- 
bach in April, 1793, and that you then loſt your 
et · book, how much had you in your pocket - book at 
e time the coach was overturned ? A. 3, 500 l. or 3,600 l. 
bank notes. Q, As you ſay that you had not more 
tes in your pocket book than / 3,600 l. and having re- 
ved 1,000 l. over and above the 2,505 /. within a week 
fore you left town, how do you account for the differs. 
e which is about 900 1. ? A. I cannot give any ac- 
ut; (but he added afterwards) I correct this, by not 
nitting to have received 1,000 4. it might be from 400 J. 
bool. more than 3, 500 J. Q. How do you account for 
ol or 6004, A. I cannot at preſent.” Theſe 
not being ſatisfactory to the commiſſioners, they 
br inc him to Newgate, till he ſhould anſwer to their 
action. Being again brought up before them, and 
he aſked what he had done with two ſums of 373 /. 
+36, and 2221. 6s. which it appeared he had re- 
Fed, de anſwered he had received the money, but he 
Nvot then diſcloſe what he had done with it; on which 
Ns again committed to cuſtody for not anſwering ſa- 
A* On a — nm examination he gave ſome 
pgs to theſe ſums; and he was then ag 
I whether he had received” any ſum” within a 


> T'% | week 


Vol. 1 
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HA. received to the amount af about 1, 000 J. or there 
abouts. Q. What did you do with this 1, 000 J. 4 1g 
it with my pocket - book with the 3, 505 J. as mentioned in 
my former examination, except abdut three 20 J. notes,” 
Theſe anſwers not being deemed ſatisfactory to the com 
miſſioners, he was remanded to his former cuſtody. 
The bankrupt was now brought up into this court tr 
habeas corpus, and a motion made to diſcharge him out of 
cuſtody upon the ground of the ſufficiency of his anſwen. 
Lord Kenyon, Cir. J.— There are no technical rules 
which caſes of this kind are determined, but the queſtia 
in each particular caſe is, whether the anſwers give 
by the bankrupt be or be-not- ſufficient to ſatisfy th 
mind of any reaſonable perſon. And I confeſs that 
ſhould not have thought that the anſwers given in Mi 
ler's caſe, as it has been now ſtated, were ſatisfactor u 
my mind. It has been contended on behalf of this perſn 
that the anſwers he gave muſt: now be taken to be {ati 
factory, becauſe. if they be not true he may be indie 
for perjury: but how can an indictment for peri 
againſt him be ſupported, when the ſecret remains locks 
up within his own breaſt; the creditors are not at pteſe 
furniſhed with any materials to ſupport ſuch an indicimen 
But it is impoſſible for any reaſonable. mind to be ſatiſe mY. 
with the anſwers the bankrupt has given, if all the eum. 
nations be conſidered together. Let us fee what was0 
ſituation. In April, 1793, he ſet out on a. journey 
Dublin, and - ſoon afterwards .a commiſſion of ban 
was iſſued againſt him; in the Fly following his firit 
amination was taken, and here it muſt. not be forgotte 
that this was the examination of a man who had been 
trade, whoſe accounts ought to have been accurate, ® 
who ought: to haue remembered what property he” 0 
with him, conſidering (according to his own admi 48h, 
that it amounted to a very large ſum. pag hp „ 
that he took the ſum of 3,505 . withihim, which-be helc 
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| 0 aſced him what further 3 he had ed e 2 
eek before he ſet out for Treland; at firſt he ſaid that he did 
ut recollect, and ſoon afterwards admitted that he had re- 
eiyed 1,000. Bein g interrogated what became of this laſt 
me then retracted, what he before ſaid, and added, that in- 
= of 1,000 J. he had only received from 400 J. to Go.; 
ud to the queſtion, how he had diſpoſed of the 400 J. or 
001, he gave no anſwer whatever, on which he was com- 
ted, and very properly ſo, to priſon. Then it appears 


bat he was brought before the commiſſioners at different 
mes, and on one of thoſe examinations being aſked 


eek before he left London, he again admitted that he had 
tired about 1,000 l. which (except three 20./. notes) 
| then for the firſt time ſwore he had alſo loſt with his 


hat this was a ſatisfactory anſwer ? It ſeems to me that 


bus bears a ſtrong reſemblance to Perrot's caſe, and that 
be anſwers given in this caſe were as ſatisfactory as the 


deemed inſufficient. It was to be hoped that the ſequel 


bottom of a chair, and he was executed for conceal- 
lis effects. In this caſe I do not take any one anſwer 


d therefore this perſon muſt be remanded, 
Abburft, J.IIt would be a ridiculous ceremony for 


if they were bound to give credit to his account 
erer improbable or abſurd it might be, merely be- 


at ſum he had received beſides the 35051. within a 
peket-book with the 3,505 J. Now can any perſon ſay, . 


wer in that caſe : but that was canvaſſed i in different 
duns in Weſtminſter Hall, in all. of which the anſwer 


[that cauſe would have been a ſtriking example to all 
ture bankrupts ; ; a large ſum of which Perrot had given | 
unſatisfactory an account, was. afterwards diſcovered in 


F 1t{elf ; but combining all the examinations together, 
link they are not ſufficient to  fatisfy an honeſt n f 


' commiſſioners to go through in examining a bank- 
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wether with a. « pork hooks an the accident the wade * 


e IX. f. 4 P * has 8 — to it. In the: caſes 
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poointedly denied the charges, the rule muſt be diſc 
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they are to exerciſe their judgment upon the whole. And I 
independently of the contradictory anfwers that this nun (NS 
gave on his different examinations relative to the fame tor 


ſums, his conduct at the time of the ſuppoſed'1oſs is highly 
ſuſpicious. When he arrived at Cheſter and miſſed his 
pocket - book, containing ſo large a ſum according to his 
aceount, it was natural to ſuppoſe that he would have 
made ſome enquiries : but he neither advertiſed his lob, 
or took any one ſtep in order to recover what he ſayshe 
loſt, and now he refers the loſs of every thing, of which 
he does not give any other account, to the fame accident 
in the mail- coach. This appears to be merely an after. 
thought, and I am of ne that his en were un 
ſatisfactory. 

Groſe, J. It is impoſſible for any perf to believe the 
ſtory. the bankrupt has told. Firſt he pretended that he 
could not recolle& what ſum he had received the wk 
before he left London, then he ſaid it was 1,000 l. then be 
retracted and faid it was only 4007, or 6001. and after 
wards he recurred to his ſecond account, faying it wa 
1,000 J.; and as to the diſpoſal of it, at laſt he ſwore it 
was loſt by the ſame accident in the coach, which he ha 
not mentioned in his firft account of the money of 
Theſe are ſuch anſwers as no man of common ſenſe ca 
conſider as ſatisfactory. 

Lawrence, J.—The account given by this damen 
perfectly incredible; and if ſo, the commiſſioners di 
right in deeming the anſwers to be nner 0 
bankrupt was remanded to priſon. | 

And in another caſe it was ſtrongly inſiſted on the parte 
the defendants, who were called upon by a rule to anſwe 
the matters of certain aſſidavits imputing mal-pradticest 
them, that as they had by their affidavits poſitively 


though they would be liable to indictments for perjury! 
the facts ſworn to by them in their anſwers were falſe. 


BY 
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as ac 


Bat the. Court were ol opinion, tt ons got Gil 


ſtory repreſented by the defendants were not credible, an 
attachment muſt be granted. againſt them. And the tory 
ld by. theſe defendants appearing to the court (highly 
incredible, an attachment was granted. ... | | 


admit a reaſonable probability of forgetfulneſs or. inat» 

ation, the bankrupt may anſwer according to his recol- 

{tion or belief. | 

Sang ay is knowledge, and muſt imply n 
but in ſome caſes, no traces of a fact remain in a 

nns memory, whereby he can recollect the fact; it is 


xree; and though he cannot recolle& at one time, he 
uy at another; and if one cannot recollect, yet he may 
cleye he did a certain fact, becauſe another tells him he 
w him do it, and he gives credit to ſuch aſſertion from a 
on of veracity. So in courts of juſtice, where a man 
ears he neither recollects or believes that he did ſuch a 
or that he did or did not do ſuch a fact, to the beſt 
tis knowledge, remembrance and belief, it is certainly 
full anſwer. A ſubſcribing witneſs to a bond, may 
ear he has totally forgot that he ſubſcribed his name as 
eb thereto, and that he cannot ſwear poſitively, that 
lay the obligor ſeal and deliver the bond; hut ſeeing 
own hand- writing, ſubſcribed as a witneſs to the ex- 
nion thereof, he may ſwear, he believes he ſaw the ob- 


tory to the court, Suppoſe a banker was, upon ex- 
untion, aſked, whether he paid ſuch a bill by caſh or 
5; and he anſwers, he cannot tell, but his books may 


from him; if on looking into his books he ſees, by 


f 


ent to anſwer the charge in direct terms, for that if the 


But it is not every queſtion that requires a poſitive and 
-bſolute anſwer; for where the nature of the caſe ſeems 


ofible, he may have loſt all knowledge of it; and if he 
he can only anſwer, that he doth not know, or can- 
jt recollect the fact. A man may recollect to a certain 


vr execute the bond; and ſuch anſwer would be ſatiſ- 


um him, or his books may be loſt, and his clerks gone 


2 Ch. Ca. 72. 


3 Wilſ. 427. ; 


Ii3 1 8 me 


* 


* 


| Miller's Caſe, 
3 Will. 427. 
2 Black, 881. 


eb. IX, f. 4 the hand-writing of his clerks,. that the bill a appears to * 


proved that he bought the filk Ha and not by a WY 
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paid by caſh or notes, he then ſwears to. his belief accord. a 
ingly. Hut if his books be loſt or deſtroyed, and his clerks 
are dead or gone, and he then ſwears he, cannot. tell, or qu 
doth not know whether the bill was: paid by caſh or notes, 
his wer i is full, and ought to be taken as GatisfaBtory— * 
So a merchant buying many goods may have forgot, and n. 
cannot recollect or be able to ſwear whether he bought: 11 
certain particular Race a and ſors of gpods Lg bimſal 1 
broker. | th 
Thus, upon an examination to find ou duals of e 
bales of ſilk were or were not the property of Cat, He. 
bankrupt. | Several queſtions were put to Aller, fr 
Did you purchaſe by a broker, the two bales of filk? Hi per 
anſwer was, I cannot poſitively recollect, whether 15 
bought t them of a broker or not. The ſecond queſtion bil 
Can you form any belief, whether you bought them bu 
a broker or not? His anſwer was, I ſhould ker beliey M 
1 bought them by a broker. The third queſtion, Wh pi 
ther or not, do you believe, you bought the two bales « wp 
ſilk by a broker? His anſwer was, 1 cannot give an vic 
other anſwer, (that is to ſay) than I have now given, vii ve 
J cannot poſitively recollect, &c. but I rather belie- tur 
&c. The fourth queſtion, Whether by the words, pt 
ſhould rather believe I bought them by a broker, yo re 
mean, , that you do believe the two bales of fill: we v 
bought by a broker, or whether you mean to fay, y« ho 
do believe that the ſaid two bales of filk were not boug Wl te 
by a broker ? Miller refuſed to anſwer this om oy 
eſtion. the & 
Ie court obſerving, t that i it was 3 to dete , 
mine, who are or are not the final judges of the rele au: qu 
of the queſtions propoſed by the commiſſioners, held i B 
anſwers to be ſufficient, and that upon 21 ſecond anſwer, Mop 
would be liable to be convicted of perjury, if ĩt could Wi 7, 


> be and that he had been oa degree of ble He 
xd anſwer civil purpoſes. 


erks 
, Or 
otes, 


queſtions, will not he ſufficient.” 
As, where the following wellen was ordamatied to 


de bankrupt, in writing. As you do admit, thax ſince the 
and month of Oetober, 177 1, being the time you entered into 
gut N vnde, to the time of your bankruptcy, there is a deficiency 
if or of the ſum of 2,751 l. notwithſtanding: your books do not 
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what has become of the ſame, and how and in what man- 
der you have applied and diſpoſed thereof? To which 
queſtion he gave the following anſwer, viz. My ex- 
pences in ſundry journeys to eſtabliſh trade, amount to 
150 0. The amount of diſcount, noteing, intereſt on 


have loſt 15 J. by a horſe, -T have ſpent 500 J. in houſe- 


wpear in my books is, that my brother John Langborn, 


pred for his commitment, he voluntarily acknowledged 
b have lent to Fohn Croft, the Kendal carrier, 100. to 
ave depoſited with Roger Bailiff grocer, certain hoſe to 


To have delivered to Andrew Alliſon, boot- catcher, at 


1 de Swan with two Necks, in Lad. lane, a note of — 
o dete 


levand 
held tl 


(wer, | 
could | 
i broke 


iquantity of hoſiery goods, to the value of 22 J. to Robert 
Efick, to be kept for his uſe. The court were clearly 
opinion, that theſe anſwers were not ſatisfactory. 

fobn Perrot was committed by the commiſſioners, 
ir giving an inſufficient anſwer to the following queſtion. 
as you do "_ that you have ſpent the laſt week pre- 


But a general anſwer, by = binkeaps e Ceed, 


ſhew ſuch a deficiency, give a true and particular account 


bills and notes, and premiums, given to me, is 2001. 11 N 


keeping. And I have loſt 1,886. by ſelling goods under 
prime colt, And the reaſon, why ſuch deficiency does not 


wo was in the capacity of a ſhopman with me, might 
not be acquainted with the nature of my dealings, and 

urt my credit by divulging the ſame. After the bank= 
rupt had ſigned the ſaid anſwer, and the warrant was pre- 


de value of 15 J. to indemnify Baikf for being his bail. 


ſrd and Co. to be received for his uſe, and to have ſent 
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Langborn's 
Caſe. | 
2 Black. 919. 


Fe) Perrot, | 


2 Burr. 1123. 


& vious to chis your examination, withiMr. . (one 
af pour aſſignees) to ſettle and adjuſt your accounts, and 


Nate thereof, it appears, that aſter giving you credit for 
all ſums of money paid by you, and making you debtor, for 
all goods ſold and delivered to you, from your firſtemterin 
into trade, to the time of your bankruptcy, it appears, that 


thereof? To which queſtion the ſaid Jobn Perrot, uil- 
fully and obſtinately refuſed to give any other than the 


pFoear, I have loſt upwards of 2,000 l. And by mournings 

IA have loſt upwards of 1, 00! and that for nine ort 

+. years I have, and I am ſorry to ſay it, been _—" | 
travagant, and ſpent large ſums of money. | 

Ihe court held this to be a proper queſtion, and the 

_ anſwer very inſufficient and unſatisfaftory, Afterward 

the bankrupt gave a further anſwer, and particularized 


times of ſending, and giving it to her; but that no othe 


has heard, That ſhe knew him to be a bankrupt, : 
never returned. the monty,” or any part of it, to him; an 


: could draw any advantage. That he knew, in the ye: 


\ 


s 10" with her five or ſix years, but he cannot recollect w 
e ee he gave ner or ſpent upon her, during the ſecond, third 


'D f the B akrupt's Anſwet: 


to draw a true ſtate thereof, to enable you to cloſe ſuch 
your examination, ated do like w. ſe admit, that upon ſuch 


P A F 


there is a deficieney of the ſum ot 13,513 l. give à true, 
and particular account, what is become of the ſame; and 
how, and in what manner you have applied and diſpoſed 


following general anſwer. That, on goods fold this 


woman, upon whom he had ſpent 5,000 J. from December 
17 58, to December, 17 59, and alſo particularized th 


perſan was privy to this. And that the woman, whol 
name was Sarah Powell, otherwiſe 7 aylor, is dead, oh 


that he gave e it to her for her maintenance and expences 
and not for a fund for her future ſupport, or wherefrom h 


17 505 when he gave and remitted thoſe ſums to her, 
he was not worth any thing, and that he was remitting 
her the money of his creditors, That he was acquainte 


or fourth! years of War acquaintance, nor did he keep an 


* 
nA F 


hoſe years; or in the year 1759; but ſpeaks from memory hb Obes, 
only, That he did not take any of this money from hi? 


ich banker, but always took it from Mr. Thompſon, (ſince 
for kceaſed,) who uſed to ſell goods for him. That all let. 
for: mar e ere eee een ener coders a; 


re burnt or deſtroyed. cap; tt „ 1530) JON [7 


in 
ha The court held this maſs incomplete! + ad unſatij - ; 
ne, e _ _ 1 e e 8 2 97: = | ; _ 6 
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of committing the Bonkrge. | ee (ll 


4 * 


Ah een dae in the commitment of 4 ie oe 
knkrupt and others have but a ſpecial authority,» they Miley: Sears. 
nuſt be careful not to exeeed it, for an action will lie 
a e * OO nuke 1511 


© F os F* | ekyl. 
- : 3 Keb. ' x Vest 323 3 


The commitment, BREA} ah purſue the words 2 Stra. 280. 
the act of parliament, and in this the ſuperior « ts. 
me been very ſtrict in their conſtruction. A com- 
ntnent of a | bankrupt by commiſſioners to priſon, _ 
bee to remain till be conformed to their. authority, aq ch , — 
ks held ill, becauſe, the ſtatute impowers them to. 
kmmit in that caſe, till he ſubmit himſelf to be by them 
wmined. And the court ſaid, the word conform inſtead 
{the word ſubmit, was well enough, becauſe it was of 
&e fame ſenſe ; but as the commiſſioners had other autho- 
wes delides that of examining, and it did not appear but 
night require a ſubmiſſion to them in other reſpects, 
bd for that all powers given in reſtraint of liberty, muſt 
tritly purſued, the commitment was bad. 
4 where a bankrupt was committed for refuſing to be Hollingtheat * 
umined, and the concluſion of the warrant was: Or © So * 


mole * by due courſe of law, it was held 2 Ld, K. | 
551. 


— 


Again, 


che 6.6: ae I; ae ier e. the Fee den 


| fi 
. COT before the commiſſſonexs, upon his oath, yon Wl bi 
2 Stra. $30, Which examination he had * notoriouſly. prevaricated, and 

- therefore committed him without bail or mainprize, until & 
be ſhould make a full and true diſcloſure of his eſtate and 4 
effecls, or be otherwiſe delivered by due courſe of law, ws Wi ©: 
held ill, becauſe the commitment did nme the words WAN © 
2 of the ſtatute. tag? 6; 
Miller's Caſe. And upon the ſame 8 a commitment till tel 
a. | bankrupt ſhould full anfiver mate to all ſuch queſtions a 
OS ball be PRs to him, as Fuze was een as clearly * c 
bad. 0 1 

1 g 
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| . 
Dig of the Baur after finiſhing his laft . Ex xamination A 
« 

2 Black. 2189, "Ir is the duty of every bankrupt, to attend the com * 
miſſioners at all times, till his affairs are finiſhed, or a ” 
+ the leaſt be ameſnable to their call. It is alſo his duty toaſi 47 

his affignees in diſcovering and getting in his effects; . 1 

à bankrupt who quits the kingdom, puts it out of his on; 

1 5 to conform to the bankrupt laws. T 

But notwithſtanding it is the duty of the bankrupt 0... 

attend the commiſſioners at all times till Eis affairs a. 

finiſhed, and to aſſiſt his aſſignees; yet there ſeems ſom . c 

doubt, whether any coercive power is extended by ti: |. 

5 Ges. 2. c. 30. /. 36. to compel him to a performance or 

his duty, after the forty-two days, or the enlarged ti TH 

fixed for his ſurrender, are elapſed. © ru 

Ex parte For where tne aſſignee, under a commiſſion of ban 
1 FF rupt, gave notice, in writing, to the bankfupt to atteq b, 
| him, in order to explain ſeveral matters relating to "ſc i 
eſtate, after the forty-two days expired, and before the ce ind t 

* was ſigned; the bankrupt would not attend up ene: 

3 other terms than ſigning his certificate, which occ⸗ — 

l 


5 „ 3 ſion 


| ed a0 application tothe ben Chancel 


his attendance. e ee bod 
Lord Hardwicke nad, ee e the 1 Pe 


«ſuch bankrupt, not in priſon or cuſtody, ball at all 


« aſignees, upon every reaſonable notice in writing for 
« that purpoſe given, by ſuch aſſignee Or aſſignees unto 


« ſhall afliſt ſuch aſſignee or aſſignees in making out the 
accounts of the ſaid. bankrupt's eſtate and effects. Yet 
de ſubſequent clauſe, That every bankrupt; having ſur- 
@ rendered, ſhall, at all reaſonable times, before the expi- 


« ſhall be allowed to ſuch bankrupts to finiſh their exami- 
nation, be at liberty to inſpect their books, &c. in the 

{preſence of ſuch affignee or aſſignees, or ſome perſon 
io be appointed by ſuch aſſignee or aſſignees for that pur- 
c poſe, and to take and bring with him for his aſſiſtance, 
*{uch perſons as he ſhall think fit, not exceeding two 

( perſons at any one time, and to make out ſuch extracts 
vnd copies from them as be ſhall think fit, the better to 
*enable him to make a full and true diſcovery and diſ- 
cloſure of his eſtate and effects. And in order thereto, 
* the ſaid bankrupt ſhall be free from all arrefts, reſtraints, 
vor impriſonments of any of his creditors in coming to 
"ſurrender, and from the actual ſurrender of ſuch bank- 
*rupt to the commiſſioners for and during the ſaid forty- 


| by ti 
dance 0 
ed ti 


f bank 
to Atte! 
8 to h 
; the Cc 
end upe 
ch occd 
ſion 


1 lontrupt for finiſhing bis examination,” ſeems to con- 
lie it to the forty- two days, or the enlarged time at moſt, 
ad therefore the bankrupt's protection from arreſts, ec. 


ligne ſhould undertake for the creditors who had fougtit 


ef under the e that they would not arreſt the 
a 


"IF 


« 30. ,. 36. has theſe general words, & Thatall andevery 15 | 


C times, after ſuch ſurrender as aforeſaid, be at liberty, and $7 5h 
«is, and are hereby required to attend ſuch aſſignee or 


« uch bankrupt, or left for him, her, or;them, at his, her, 
vor their houſe or place of abode, in order to aſſiſt, and 


Wi © ration of the forty-two days, or ſuch further time as it 


* two days, or ſuch further time as ſhall be allowed to fuch | 


tn extend no further. His Lordſhip propoſed, that the 


ve are 8 9 
N ME . 


* 


Ch. . 1 7. dankrupt, in which caſe he would order the "LIP to 
185 attend, for he ſhould not pay any regard to the danger the 


| Ways bag thrown into we latter clauſe, 


| commited a ſecret act of bankruptcy. 


| bankrupt having a family of fix children, applied to the 


| _ rupt's houſe. 


8 4 1255 93 * 


banlerupt might run from his creditors at large. And bis 
Lordſhip obſerved, that the clauſes in the act of parlia- 
ment, ariſing on this matter, were very darkly and ob- 
ſcurely penned, ariſing chiefly from- the words \forty-tus 


rene, has no Right t to be maintained out of his Eft 


during his Examination. 
> the gth day of Jul, 1785, Nel Jon the . 


On the 27th of July, he was Garendaied in diſcharge 
of bail, to the cuſtody of the marſhal of the king's bench. 
On the ad of Auguſt a commiſſion of bankrupt iſſuel 
againſt him, 
On the 5th and 6th of the fant a of Auguf, t. N 


defendant, who was his ſiſter-in-law, to take out of hi 
houſe as much plate as would raiſe 20 J. for the main 
tenance of himſelf and family. 

She borrowed 20 J. upon the plate, for the ſupport o 
the bankrupt and his family, all of which ſhe expendec 
in the maintenance of the bankrupt and his family for the 
ſpace of fifty-five days, beſides advancing 14 4 more 
her own money for that purpoſe. 

The defendant knew of the commiſſion of bankrupf 
having iſſued, when the plate was taken from the bank 


Upon a queſtion for the opinion of the court, whethe 
the aſſignees were entitled to recover, 

Lord Mansfield ſaid, This was a very cruel WY but! 
de afignees.infif upon their 8 ally 
tbe. defendant, 
Ball: in 
[ 


Buller, Juſt. Ki the. 3 ought tothe. 8 * c N 
e out of his effects, during his examina — 
ft the defendant cannot be W ini A . the, pin N 
Ft of of 4. to maintain B.. 


el 17 cacti bel 


M Sk 3 _—_ TNT” »& 
- a” te as NP 'E F 4 1 3 
. ͤ —˙·öð⁵L᷑ rr s 2 
= py» . 


, / CEN IEP STONCE N * 
: 9 5 ; 2h, Pp 5 es ES TON F918 +4 $1190 E * 
AO en So is 5 

| | g 
| . ; «4 ; HH N *> a of $506 a oh 45 : vw 


Ok the Certificate: 5 * i * ws 1 
ö | he 


Set. I. Power of the Commiſſioners « and Lard 
| * Chancelhr./ | us * n 
III. hf N to TY ö e. , rn 

FI AM Certificate. ti % N 4, js 
IV. Hh and upon what Ground 10 b. * 
Poſed. . 9 
v. ffn of the His 
VI. eee 8 ad bs Aer, . 
vn. {Bankrupt liable on a new Prone. 
VIII. er he Certi ym oh ” CN 


3 
„ 


4 — N 1 3. Nee KN e 

7 G. 1. e. mal FTT 
ore 5045: bee 191, 19/96 it foro 
e 54 2. c. 57 - f. 9, 10. ee eee ee 


— 
©. * 7 1 55 rern ; "54 3 {2 


bank b mW I TCT Io CN NOS: DL 
Pnuer 71 the — and Lord ' Chancetlr, .. Sol 


| ding thi bankropt's cortifitars/ the Clos: ch. X. C. 
but cello muſt be determined by the ad of parliùment wr 


ot ali inandamus will not lie to oompel the allo warte, er ik. 32. 


pt's cer - 
Bull: 


Ucretionary in the commiſſioners firſt, and aſter. *Eficate allowed 
bin the Lord Chanoritor though it ought not to be 1 A . 


6 | ar bitrary, 


che Xi. 1. arbitrary; either in the commiſtioners or the Chanctts 


Ex parte Fydell. 


pH - commiſſion, was by the ſaid order referred back to t 


b grant or refuſe the certificate, but they ought to be 
governed entirely vy fairtiels or r fraxdulent r in 


the bankrupt. | he 
As therefore the Chancellor is empowerod to exerciſe t. 
a legal diſcretion in the granting or refuſing certificates, he ® 
may in the ſame manner poſtpone his allowance, wicn Wi ** 
ever the nature of the caſe-appears'to require it, in 
Therefore where a trader who lived in Ireland, came \ 
over to England, and had a commiſſion taken out againſt par 
him, Lord Hardwicke poſtponed his allowance of U 
certificate, to give an opportunity for. [ri/þ creditors, if he 
- there were any, to ſend over affidavits and proper autho had 
rities to prove debts under the commiſſion. uk 
But after the allowance of the certificate has bee i 
ſtayed, if ſuffcient ground for a denial of it is not made 
out ina reaſonable time, the Chancellor will not lock ui: 
the certificate for ever, and deprive a man of the liber iiſt= 


the law has given him. 
Thus where four parts in five of ths petitioner's cre 
ditors in May, 1740, ſigned the bankrupt's certificate 
but Anthony Danſie and Joſeph Morſon, who had onl 
claimed a debt of 4,00 J. under the commiſſion, petitione 
. ſome time in December againſt the allowance of the ce 
te, upon ſuggeſtion that the bankrupt, by colluſic 
with his ſon,” had conveyed away an eſtate of 200 /. ju 
annum to the ſon, without any conſideration. Where 
upon his Lordſhip on the a22d of December, ordered 
it ſhould be referred to the commiſſioners, to inquire in! 
the conveyance made by the bankrupt to Richard Hi 
his ſon, and the conſideration thereof, and likewiſe as 
the ſum of 3,8637. mentioned in the affidayits of Auth 
Danfit and Fafeph Morſon. And the depoſition chere 
and the bankrupt's certificate for -his-diſcharge under t 


ſaid commiſſioners; who were to certify the whole to t 
5h en all the 2. ee pe __ 


ds the bankrupt and his fon were fererall examined r, 
tfore the commiſſioners concerning the matters in the 
der mentioned, and anſwered the ſame tb" the ſatiſ⸗ 
k&ion of the commiſſioners, who, by their” certificate, | 
ated the 1 5th day of January, 1741, certified unto the 
court, that they had reviewed the bankrupt's certificate, 

ud that full four: 4 8 in five in number and vale had 
ned. Hh 

uſt Fel, the W ſon, being a member of. 
wliament, the meeting was put off till the middle .of 
Jur, and two days before Foſeph Morſon died; but at 
de meeting ſeveral other perſons came as creditors, who . 
Wiz! not appeared till then, and proved debts of 201. and 
wards. 

Upon an application to Conflrttt the certi beate, it was. 


bee 2 
_ {Cc} the repreſentatives of Morſon, that as he died 3 
K ul two days before the meeting appointed by the Lord 
ber Chancellor's former order, there was no perſon who had 


ay authority to appear before the commiffioners in ſup- 1 
ut of the claim of 4,000/7. or to litigate the conſidera- 1 
mof the bankrupt's conveyance to the ſon, and that 
me of Joſeph Morſon's relations had any perſonal notice 
this meeting, and that as there are ſeveral, new cre - 
ſors, who have come in and proved their debts, the 


's cre 
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id onl 
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ou cate already ſigned is void, as there are not now 
o MF parts in five in number and value who have ſigned. 
Wer Lord Hardwicke ſaid, that upon looking into the 8 
ed . 2. c. 30. he was of opinion, that every thing which 
vire inf necelary to make it a good certificate had been done, 
4 Hi de commiſſioners are to certify that the bankrupt has 
iſe as wrery thing conformed himſelf to the ſeveral directions 
Aube ed by the ſeveral acts of parliament. relating, to 
\ there iruptcy, and are further to certify, that four parts in 
under of the creditors in number and value, who have duly 


ek to d 
ole wo t 
b. Alte 


rd their debts before them under this commiſſian, , 
Agned, all . has been done in this caſe, in the 
uſual | 


. e eee eG 
— it from the common caſes. £2 E795 002 8 


/ 


- Ex parte 


: Sau ſme rez. 


1 Ack. 84. 


out their ſuggeſtions, it would have been a ſufficient 


him any longer. 


funds in England in their names. 


* „ 8 


i of ithe'Commiſtioners 


He added, that if the new wedittes — 5 proved ber 
debts at the laſt meeting, had joined in the petition to 
ſet aſide this certificate as fraudulently obtained and made 


ground to ſet aſide the former certificate; but 28 they 
have not done it, and have not acquieſced under it, it 
would be a great hardſhip yon: the e 


1 oY nne . 


Where creditors ke: abroad, and the 2 "1299 is 
ſigned ſo ſoon after the bankruptcy, as not to give them 
time to come in and prove, it ſeems a good N fo 
ſtaying the certificate. 
As where a conmifion: of 8 iſſued. againſt 
William Dobree, on the 6th Abril, 1754, who was de 
clared a bankrupt. .* The petitioners and ſeveral others o 
his creditors lived in Guernſey, and remitted to him ſeve 
ral large ſams of money, in order to be Aab in th 


See OH 


— 2 


Alfter the iſſuing the commiſſion, they bree th 
bankrupt” did not inveſt the money in the funds in thei 
names, though he wrote them word from time to tim 
that he had ſo done, and remitted to them the intereſt | 
it became due. 

The Guernſey creditors petitioned to have the on 
ance of the certificate poſtponed, = 

Lord Hardwicke ſaid, the moſt important of the 
rupt's tranſactions, and the largeſt of his debts are ihiil- 
Guernſey, which, though part of the dominions of Mn 
2885 Great Erbe, are at à great diſtance ſroſ i ut 
hence; and yet notwithſtanding the commiſſion was take 


8 Z. 8 FES » © 


out in April only, the certificate was ſigned on the 1808 Perle 


May after. Such precipitation in a matter of this kind 
very improper. Suppoſe theſe creditors in Guernſey 
s yo us ee ſtill they could-not come in 
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iſh Wl <editor$, till they had firſt, directe Alec in dn las Qui Lies 
| of the reſpective companies, to ſee in what manner ine — 
weir Leck was purchaſed, whether, in their own: names, te 
bankrupt's. The admitting ſuch, 2 certificate . this, 0 
would be turning the edge of che law ageinſt gragliters e 
in fayour of bankrupts, which is not to he ſa h in a 
commercial country. Therefore bis lordſhip A che 
ilowance of the certificate. lr MUM eli ane en. A bett 

And in another caſe, where.the commiſſon was tuen ' Anonymons. 
vat on the Toth September, and the cervilieate.Gignadythe * 4. 5+ 
zath November following. Lord Hardwick 

oved extremely of commiſſioners being ſo pres 

1 — certificates, ſuch haſty proceedings: invert 1 the” 
rery intention of the acts of paxliaments, which were 
made in favour of .creditors,, but. are $00 ear 
be ſervice of inſolvent perſons. ,. u Seit {fe 

But where four parts in i ae ede of fon neſts 
the creditors, have ſigned the certificate, the Chancellor 3 
vll not ay it, on the application of cxcditars whoſe: de · 
mands are not liquidated; but depend on an account to be 
tken, eſpecially. if the creditor does not ſmear to a ba» == 
hee in his favour. For unleſs à perſon;proves a debt, . aus. 3;. 
r ſhews a reaſonable, ground ſor a claim, he is not 
e en for e 
ertificate. „de ch 
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Im 5 3 FA er 150 10. Direds that ſour "_ Creditor upon a. 
v number. and value of che creditors af the bankrupt for rw. phe 
Kt leſs than 200. reſpectively, and who ſhall have duly c——_— e, 
Eule their debts under -the- commiſſion;or dome other Held tba be. 
— — — 

ente ſent bach. Ex porte Buchner, 224 January, 1796 -= 

An execiitor . bankrupt's centfigare, but a Ex parte | 
ſan who has 2 debt in his on right; and another debt S*vſmeres. 


S a” . 


Et | "TR 
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cu . rights, for both e o be conſidered as his ani 


Green. 260. 


would not confirm the commiſſioner's certificate of the 


Sub creditor under the commiſſion, had choſen himſelf ſole 
+ aſſignee, and that he had ſince died inteſtate, leaving his 


ſuch, he had ſigned the commiſſioner's certificate of his 


debt. Nie e 41 * 3 A 827 mo 17 1 


Upon petition preferred by ereditors praying for the 
removal of a ſole affignee, and that the Lord Chancellor 


bankrupts conformity; it appeared chat the clerk to the 
commiſſion was the petitioning creditor, and ſued it ou, 
and that the preſent affignee's fatlier, being the principal 


ſaid ſan the bankrupt, his only child, whereby he became 
the ſole perſonal repreſentative, and thereby, as he infiſted, 
the principal creditor under his own commiſſion; and as 


own conformity, and alſo choſen himſelf ſole oa, 290 * 
under the commiſſion taken out againſt himſelf,” | 
I be Lord Chancellor declared, that eyery rule, every ., 
maxim, and every principle of law concurred in recog- 72 
niſing the claim in queſtion. It is well known (faid his 40 
Lordſhip) that by the law of England, the act of God, A 
or of the law, can do no man atiy injury or wrong; bot "F 
n caſe I was not to diſmiſs this petition, the act of God. 
as well as of the law; would do the perſon againſt whom 
it is preferred an irreparable injury; for as the origind 
creditor died inteſtate, leaving the bankrupt his only ſon, 
and conſequently univerſal heit, if I Was to be of opinion 


his repreſentative had no legal right, the perſon of the 
_ preſent bankrupt could never be releaſed; as no other 


can any perſon be legally qualified for that purpoſe; dur 
ing the life of the bankrupt. There is no ſuggeſtiot 
ol any fraud, for as to the allegation in dis petition, th 


bined together, in order to defraud the creditors of 
ſon, for that the debt of the petitioning creditar was cal 
luſive, and contracted on purpoſe 9 


creditor is qualified to ſign; the certificate for him, nc 
the clerk to the commiſſion, and the father and ſon cc 


5 28 this, YE nn much as ev 


weahpted to be — . 
he totally diſregarded, and I cannot preſume fraud in any 
caſe; eſpecially in ſuch an· one as the preſent appears to 
the oourt; and indeed was there ſuch. colluſion .as;-ſugs. 
led, the deceaſed thas,made: che bankrupt's.creditory 


me anpte- amends, hy enabling, him, perhaps, to pay-every: 
ut, . 
pat dis intention. And his, Lordſhip ac diſmi 

ſole de petitions: D eit Je Sat att unn %. Ag Hy N 
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CreprroRs bay proceeding againſt the __ 
iu, may prove their Gebt for the purpoſe oF älfenting 
0 or diſſenting froth the certificate. So where there i 


Very 1joint and ſeparate commilſion,'a creditor under the jo by 
og. WW emmiffion may come under the ſeparate, and aſſent to, 
8 ” rent from the *cettificate of che bankrupt under the 


(iparzte commiſfion; bans rb ohne; y 
P . 8 15 in = | 


Cs. © T. nv. Ae 


Hom, and. upon 2 5 Ground 1 to be oppoſed. 


Warn the commiſſioners have ſigned the 8 
ice muſt be given in the London Gaxette, that the 
: will be allowed by the Lord Chancellor, unleſs 
uk is ſhewn to the contrary, on or before a particular © 
which is always twenty-one days from the notice in 
Gette. If à petition is preſented againſt the 
mcate, on or before the day appointed for the allow - 
rd it is immediately ſtayed, and the petition ſet down, 
ome on in the uſual courſe. The petition muſt be 
1 have an opportunity 
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he vetiatey ſuch Er. muſt r 
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5 the allegations; and, if an order is made to General order, 


1. b 


Turner. 


1 Atk. 97. 
2 Stra. 11 57. 
P. W. 234. 
t is now held 
that a joint and 
ſeparate com- 
miſſion cannot 
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poſintz the cer- 5 
tiſic ate. Obs - ; 
taining goods 
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x parte Rich- 
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cards, dice, tables, tennis; bowls, horſe races, dag matohes, 
odr foot races; or other paſtimes, game or games, or by 
1 hearing a part in the ſtakes, wagers, or adventures, or by 
bdetting on the ſides or hands of ſuch as do play, act, ride 


oteuntracts for the. purchaſe, ſale, refuſal, or delivery of 


Ok oppolitg/thy- Certificate. 
tires tons; or the certificate will be allowed This 
certificate muſt be oppoſed by a'creditor, but although a 
creditor öf 4 biinkrupt' under 200, is excluded: from 
aſſenting to or diſſenting from the certificate; &ti yet us 
ne is affected by the conſequence of allowing it, he tut 
en to pheiay ad: emen e fraud againſt allows 

n (0021/9 899 ni RRS 4k 
— wil ve nc oval hace depend 
that the bankrupt upon marriage of his child advanced 
above the value of 100 l. unleſs he had at the time ſuf 
_ cient-to pay his full debts; or if the bankrupt loſt in one 
day 50. or in the whole 100. within twelve months pre- N E. 
ceding his becoming bankrupt; in playing at or with 


or run; or that within one year before he became bank 
rupt, ſhould, have loſt the ſum of 100: by one or mot 


ſtock of any company or corporation, or any part « 
| ſhares of any government or public funds or ſecurities 


where ſuch contract was not to he performed within on kno; 
week from the time of making ſuch contract, or whe wid 

the ſtock or other thing fo bought or fold as not actullff te 

* trafisferred or delivered in purſuance of ſuch contract. WM The: 
But lnſuring in che lottery, is not within g Gus. 2.1 

fer Uw a rule to lie cauſe why tie defendant, who won 

in execution, fflould not be diſcharged out of cuſtody cher 
beanie a bankrupt, but that the verdict was obtained 
and the coſts "taxed" after the bankruptey, though beo dem) 

his certificate was allowed. In arguing the caſe, it nt 
peared” chat an application had been previouſſy made ¶ cedite 

Mi Juſtice Gould for a diſcharge, and chat he dite bo 2 

/ the court to be moved on a ſuggeſtidn ef the a as fr 
9 be ed, hating dene fr We | 


watt  - bankrupte 


he - . eee that he Che X. f. G. 
1s Wl cofts were part of: the original debt, and that as the de- | 
on fendant had obtained his certificate, his privilege extended 

40 to both. Bautefur v. Cagts, -Gowps' 25. Grabam v. 

un Benton, 1 Wi 41. Bond did not argue it upon the 

- point of the coſts not being part of «the: original debt, but 

WH produced an affidavit, Rating, that within twelve months 

vel, before the bankruptcy, the defendant loſt 300 , by in- 

aced france in the Engliſh and Iriſh lotteries, which bg env” 


ended was gaming within the ſtatute.—— 
Heath Juſtice not being in Court, ) ſaid, that the. certi- 
v the debt irſelf. - 


de lottery was not gaming within the ſtatute, ne. 
te rule abſolute for the defendant's diſcharge. 

If ſome or even all a bankrupt's.creditors are. loans 
by money to fign his certificate, though he does not 
know of it at the time of the ſigning, nor even when 
te makes the neceſſary affidavit in order to obtain the 
dowance of the certificate by the Chancellor, yet if he 
knows it before the actual allowance, the certificate is 
wid; for though a third perſon ſhall not be puniſhed for 
&e fraud af in 18 es 2 


Won 4 pa par; and Mn TERS e Fu it had 
hers have, who they ſuppoſe to be on a par with 
temſelves, but who in fact have been paid, this is 4 
poſs fraud upon them. But if money is given by an 
army of the bankrupt's, in order to deprive the bank - 
wt of the effect of his certificatꝰ, vrhere there are 
editors ſufficient in number and ee thoſe 


1 


aan fraud upon him ; :but if the. neceſſary number and 
after Dr 
nkrupt Kk 3 " mm 


o are paid to ſign it, the banlerupt ſnall not be hurt by + 


Gould and: Mison Juſtices, (Lord 3 7 | 
eite ſeemed to them to 1 CORN ee : 


The Court were clearly 1 opinion, isbn in 


Robſon Vs Calze, 
Dougl. 216. 


Jun v.Berkley. 
ougl, 673. : 


Inſolvent debtor 
compounding 
with his credit- 
ors, and ſecretly 
agreeing to give 
more to one 
creditor than to 
the others, to 
induce him to 
fign the deed, 
cannot be com- 
pelled to perform 
ſuch agreement. 
ackſon v. 

mas. 

Term. 
166. Cecil * 
poſer 0 | 
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Ms certificate Jn betugaind e ee 


mith v. 
romley. 
ugl. 670. 


Cockſhot, v. 
Bennet. a Term. 


Rep. 766, 


not to be ggnſidered as a hardſhip. on bankrupts, for the 


it is for him to retain money paid to him even by the 


make uſe of what is in his own power, to extort money 
from one in diſtreſs, it is certainly illegal and oppreſſiye, 


bankrupt and his family, or a fraud on his other cre 


bankrupt has conformed to all the law requires of him 


torturing the compaſſion of his family. If it is th 


| induce: him to fign the certificate, which he did; and ib 


| ta the privity f the bankrupt, 
3 creditars. at. larges 1 not hav 
the: intended effett. - "411: 3 i Aoi EY en! N 88 
they have ſigned or not, but they ſhall not be deprived 
of their remedy againſt the bankrupt, unleſs it ĩs obtained 
agreeably to the directions of the ſtatute. And this i 


tained by means which the Leg! 


i is Tniquitous and iNegal — Phan, 


bankrupt's friend for ſigning the certificate, If a man 


and whether it is the bankrupt or his friend, who paid 
the money, it is the ſame thing. The taking money 
for ſigning certificates, is either an oppreſſion on the 


ditors. It was a thing wrong in itſelf. before any pro 
viſion was made againſt it by ſtatute; for if - the 


and has fairly given up his all, the creditors ought it 
juſtice to ſign his certificate; but on the other hand, i 
the bankrupt has been guilty of any fraud or concealmen 
the creditor ought not to ſign, for any conſideration what 
ever. If any near relation is induced to pay the mone 
For the bankrupt, it is taking an unfair advantage, ant 


money of the bankrupt. himſelf, it is giving one credits 
rs ge to e e ak hs e ee eee 
them. 


->(Phivefors e will lies to recover back mon 
paid ito a creditor, to ſign the bankrupt's certificate. 
As where the bankrupt's ſiſter paid to a creditor 40 


wherwards brought an 2 to retoyer the oe 


The defendant's counſel cid the caſe of Lewis v. Chace, 
where the plaintiff, being a bankrupt, endeavoured to be 
diſcharged, with the conſent of four fifths of his credi- 
tors in number and value. The defendant, a creditor; 
preferred his petition to the Lord Chancellor, againſt the 
llowance of the certificate; upon which the bankrupt, 
in conſideration of his withdrawing his / petition, gave 
tim a bond for his whole debt. Afterwards, the bank- 
rupt's certificate was allowed, and the defendant. putting 
the bond in ſuit againſt the bankrupt, he pleaded the act of Sa 
raliament, and that the bond was obtained in order to 
procure his diſcharge, and on a verdict for the plaintiff, 
tic bankrupt brought a bill, inſiſting that the bond was 
otained from him, under his neceſlities, and within the 
reaon' of that clauſe in the 5 Geo. 2. which makes bonds BM 
rod for conſenting to the bankrupt's diſcharge. = 
The Court ſaid, here is an - honeſt creditor, and the | 
unkrupt, if he pays him all, ſtill pays but what in con- 
kience he ought. He that comes into equity, to avoid _ . ] 
be payment of a juſt debt, ought to come with a very Eo 
dear caſe, if he hopes to ſucceed. The deſendant could Fi 
not be ſaid to do amiſs, in petitioning the Great Seal = 
zanſt the allowance of the certificate; neither can it = 
tow appear what ſucceſs that petition would have been 
tended with. It may be, he had juſt cauſe to petition, 
ad the bankrupt no right to have the petition diſal- —_ 
pwed; and the plaintiff, if he had a fair defence, ought 
v have made uſe of it againſt the petition, but in caſe * 
treating to withdraw it, the other might inſiſt 1 of 
mſonable terms to have his juſt debt. | | = 
But Lord, Mansfield determined the ation to be well | 
wrought, He ſaid, as to the caſe cited from Peere : 
lens, that only affected the _ perſon. who. petitioned. 


= might have been ſufficient of the creditors, in | Y 
hoes mber and value, to ſign, without him, and he had a 1 Ms | 


Pot to W. it upon what terms he pleaſed. 
VV 


4 pda. not, n his don powen 
* and not Re the preſent caſe! TR 98 nne 
His Lordihip added; that the plaintiff, the güde of he 
bankrupt, did not apply to the defendant, or his agent, to 
ſign the certificate on an improper er illegal conſidera, 
tion, but, as the defendant inſiſted upon it, ere en 
5 | pallipn to her brother, paid what he required? 
Browning v. If the act is in itſelf immoral, or a violation of wy ge- 
Sour. 790. Neral laws of publie policy; there the party paying ſhal 
e not haue this action; for where both parties are equaly 
criminal againſt fuch general laws, the rule is, potior of 
konditio Afendentis. But there are other laws, which are 
calculated for the protection of the ſubject againſt op- 
preſſion, extortion, deceit, &c. If ſuch laws are violated, 
and the defendant takes adyantage of the plaintiff's cons 
dition or fituation, there the plaintiff ſhall recover, 
'The jury, under his Lordſhip's ann ans yer 
diet for the plaintiff, 
© Sumnerv.Brady, The caſe of Lewis v. Chaſe, has been "FRO over- 
AY in an action upon a bond, to which the defendant ple: 
WVE!Bß wn plaintiff had petitioned the Chancellor againfl 
| his certificate, and that it was unlawfully conſented te 
and agreed, by and between the defendant and the plain 
tif, that the bond in queſtion ſhould be given, and th: 
the plaintiff, in confideration thereof, ſhould withdraw thy 
e etition preferred by him againſt the defendant's cert 
Heate, to the intent that the allowance and confirmati 
thereof by the Lord Cbancenor might be obtained. 
"The queſtion was, (wen bond was _ as b 
ing within the 5 Geo. 2. C. 30. /. 11, . 
Tord Loughborough.” There oak not be a more un 
favourable caſe than the preſent come beforeacourt. The 
is an enormous fraud evident upon the face of it; 
| purhber of perſons having committed per jury by fwearin 
do debts, who were not real creditors of the bankrupt. 
The plalntiff preſented. 2 petition againſt chem, whic 
be 'ought to haye Pasten Inſtead of that he 1 is induce 
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6 ſappreſs' bis petitfots in order (0 geln lis ox debt en. 
mile all others are barred by the certificate whien s 
v prevent fraud, and to ſecure an equal advantage to all 
de ereditors. But whether the caſe be favourable or unz 
fwourable is uite out of the queſtion; the court is bound 

v deelare what is the true conſtruction of the law. The 
gument on the part of the plaintiff reſts. on the caſe of 
lauis v. Chaſe, but the impreſſion on my mind is, that this 
«aſe has been long exploded, and upon conſidering it, wih 
reference to the ſtatute, it ſeems to me to be a caſe 
tally unprincipled, and directly contrary to the true 
waſtruction of the act. That caſe cannot ſtand unleſs 
bne words be eraſed from the ſtatute, or a meaning 
iigned to them intirely repugnant to the whole principle 
the act. A diſtinction is attempted to be made from 
tat caſe, between the act of giving money for the con- 
nt of the creditor to ſign the certificate, and that of 
ping him money to withdraw his oppoſition to it; as if 
tte former act were only to be condemned. But ſee 
by the act of withdrawing an oppoſition ſtands, com- 
pred with the actual ſigning the certificate. The argu» 
tent urged is, that as a voluntary act, the cregitor 
uy do as he pleaſes. 1. But the law feels it a ſubyerfion 

f the bankrupt laws, to traffic with them, and the 
wer given by thoſe laws. See the conſequences. 
ncrupt labours to get a ſufficient number of creditors 
procure a certificate; a principal ereditor, knowing 
ut will prevent the certificate, ftands by and petitions; 
if the argument were allowed, it would feteh more 
the market, it would be a more valuable traffic to 
thdraw an oppoſition to the certificate, than to ſign a 
nent to it, as one aut of the four fifths of the creditors 
number and value. See too how the act expreſſes 
ki, No perſon becoming bankrupt ſhall be entitled to 
benefit af the act, unleſs the certificate be allowed by 
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r —— of 
teſtify their conſent to ſuch allowance and Gig pil 
; And after a power given to any creditor” to oppoſe the 
certificate, - comes the clauſe in queſtion; that even 50 
bond, bill, &c. given as a conſideration, or to the n 
tent to perſuade him, her, or them, & to conſent to; « 9d 
ſign any ſuch allowance or certificate, ſhall be-wholl 
void, and of no effect. Now, according to the arg 
ment, the act ought to have left out the words © conſen 
to as being idle words at beſt, and retained only th 
word « ſign.” But being in the ſtatute; do they mea 
any thing? I think they clearly mark the caſes of fig 
ing the certificate, and of an oppoſition made to it, 3 
diſtinct caſes in the contemplation of the legillature 
Where words may have an operation, they ought not t 
be rejected. Lord Macclesfield ſeems to me io ha 
taken a liberty with the ſtatute which was totally un 
founded; for he argues as if it were to be applied to 
caſe but that of ſigning the certificate. But I have 
ſcruple i in ſaying that any-caſe is not law, which Lthin 
is contrary b both to the words and the true ſpirit and poli 
of an act of parliament. When a eaſe is merely cit 
in argument, perhaps a court may not directly decide 
not to be law, unleſs the very point of it is in diſcuſho on 
but the 'oftener the "caſe of Lewis v. Chaſe has bet Af 
cited, the more it has been doubted; and J think 
intirdy inconſiſtent with Cucſiſbot v. Bennet, which 
hold to be a right determination. The xeaſoging allo 
Robſon v. Calze is applicable to the preſent caſe. I don 
enter more at large into the general argument, bec: 
I think the caſe is directly within the act of n 
SGould, J.—Of the ſame opinion. 

Heath, J.—Of the ſame opinion. If this trat 
e is admitted to be fraudulent, affected only t 


* it would be a different queſtion. | But ＋ iS 
| . | ra 
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- Sa redi 

« the law. It is a matter of choice — ar ne — 
il prefer a petition, but having preferred it, he ought 
wt to withdraw. it, ſo as to injure the other creditors, 
— man, unleſs bound in a recog- 
irance, to prefer an indictment for felony. or not at bis 
don; but when he has preferred it, he cannot ſtipu- 
ke for his own. private advantage and compound. The 
raoning upon which the caſes go is, that the money 
ider comes out of the bankrupt's own fund, and then 
tere is a fraud on the other creditors, or it is raiſed by 
ks relations, and then an undue advantage is taken of the 
ſtuation of the bankrupt to extort money from them. 

This cuts up by the roots the caſe of Lewis v. Chaſe. + 
Wiſen, J.—Of the. ſame opinion. I think n c c 
jithin the act of parliament: but if it were doubtful; 
te general principle of the bankrupt law ought to induce 
the court to adopt the conſtruction now put upon the 
a. The intent of the legiſlature was, that all the 
mkrupt's property ſhould be equally diſtributed among 
. and that being done, he ſhould have a full 
charge. The ſtatute directs in what manner the cer- 0 
Hicate ſhall be allowed, that four fifths hf the creditors 
W number and value ſhall ſign it, and teſtify their 
nent to its allowance; that the commiſſioners ſhall 
nify that it was without fraud; and then that any of 
remaining creditors may petition againſt the confirm- 

mn of the certificate. After this comes the general 
which makes any ſecurity void, given as a conſi- 

ntion, or to the intent to perſuade. a creditor to con- 
it to or ſign any ſuch allowance or certificate. Now 
tink this clauſe, by a fair conſtruRion of the worde, 
udes the preſent caſe ; the ſtatute ſays, © conſent to 
len,” and I conſtrue the withdrawing the r, 
e eee fort 8 Es e 
E Were 
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Ex parte 
Sazuſmerez. 


1 Atk. 36. 


Horſey's cafe, 
P. W. 23 
wifs V. Maſſey. 
1 Atk. 67. 


2 Str. 1157. 
Ex parte 
Smnpſon. 

. x Atk. 138. 
Ex parte 
Goodwyn. 
2 Vern. 696. 
en v. 


Wickes Strahan, * 


; n | made 19 pay fu de, 
2 for the henefit of all the creditanz ig 
. ſign the certificate, it was notwithſtanding 
held to be within the letter and the reaſon ef the fl 
tute, for great corruption and oppreſſion might ari 
tom a combination of all men 88 
tions for ſigning the certiſicatmme. 
55A de. clauſe 1 in the 5 Geo. 2. c. a0 . 12. 2 in. 
bankrupt is excepted. from the benefit of his certibe; 
wha hath, upon the marriage of any of bis child 
given above the value of 100 l. unleſs he hath ſufficies 
tor ſatisfy all his creditors, is a penal clauſe, and there 
fore; muſt be conſtrued ſtrictly, and confined to t 
children of a bankrupt, and not extended wh jw 
Therefore a bankrupt who. had given 1,000 l. 
n his niece, was held "y Lord Henannchs: not to | 


det 5 e * 0 1. v. da: 


Thin conic diſcharges the 3 from alli 
both joint and ſeparate, that might have been pro! 
under che commiſlion, therefore it "Uſcharges a b 


— . 


rupt from a debt accruing before the act of bankrupt 
though judgment is . obtained * emen, 

As when: a bios 8 a bail 15 to 
ſheriff, which was forfeited before the bankruptey, 
non- appearance, and an action brought + anos 
bond, but judgment not obtained till after the c 
allowed. The court held there was # breachz and 0 
de ensley as forte, therefore the debt was 6 
bee n Are ballen eo greed) 


de Terraner a Sc. — 
deen bas — paidiaver fe. J, S. 
v kim the fait balance, atid in 1708 he applied to the B. K. 
gutt of. King's Bench, of whichicourt Bird was an at- 
inen for che uſual rule of reſeranee to the Maſter, oπ ann | 
W adcrtaking to pay what ſhould appear due. Bird ſhewed 1 15 
auſe; but the rule was made 'abſ6lutey after which; ane : 
Wore any proceedings upon! ity Bind became: bankrupt , 
Pr A rule was now 
d to revivs the former rules, but on ſhowihg cauſe, 
elende that rule, ſaying the certiſioate πτꝗ⁴s = 
1 bar to the demand. They alſo aida chat after fuck 
e of time the court would not proceed to give relief in 
ae "Bb MORON eee gen mes 
YL, i E en A 
mc perſon ester wks bend: eee 
&y for dim; and for his own indemnity, takes a'coun- 
. day before the firſt. If the trader 
ic bankrupt before either of the bonds were payable, 
arty may yet prove his bond under the eomiũſſten. 
ore in an action of debt on bond; dated the 6th N. a 
ju, 1786, the defendant, after craving oyer of te bond 640. Nen 
neee, (chat if Richard Rrunt- 5 
d-Gharles Gourts- or either of them, Se ſhould (70A 8 
— xa; Er. 401 J. Will ft! 
en che th ef Ju, 2787, without fraud or further 
by, chen the obligation to be void) pleaded thatbefore e 
ep e, the bill of the plaintiff, (fo it) on the CLAN 
April, 18% at Wofhminfter, Mei hie became abinks oy 


. 


W nf, 


within the true intent and meaning of the ſtatutes 0 [Ig 
8 in force concerning banlerupts, and chat tu 


i action, in the declaration mentionedꝭ aceruedf tn 5 7 
Mann beſore the time han che defanidant as aforex © . 
became a bankrupt; whereupon. iſſue was joined. eee 
te vial bofors- a, *. 2 verdit was band ft 2 
: plaintiff, 


6 
pp 2 1 5 WR LY bo 
— - Ecce dt 


eb. x. C5. —— ſubject to the opinion of the court, on the fol 
mn” lowing caſe: 159/04 501 foot OLNEY 4 ita hg 
3 5 The plaintiff, the defendant, and one Nichard Fyant 
. + combe entered into a bond to William Leal on the ache 
Fuly, 1786, conditioned-for- the payment of 401 l. and in 
tereſt thereon, on the Sth of July, 178, being for the 
debt of the defendant; on the bth of Fuly, 1786, tbe & 
aaa entered into a bond with the condition ſtated it 
the plea, upon the back of which bond was endorſed th 
following memorandum. The within bond is given an 
executed by the within bounden Richard Franſtcunbs a 
Charles Caurt, to the within named Henry Martin, to in 
demnify him for having, on the Sth day of Faly inſtant 
at the requeſt of and for the proper debt of the withi 
named Richard Frankcombe arid Charles Court, ente 
into and executed a joint and ſeveral bond to Willia 
Leak, for the payment of the ſum of 401 U and intereſt; offi 
the 5th of Zuly,,1787, dated the 6th of Fuly, 1786. Th 
firſt money paid by the plaintiff on the original bond x 
on the 17th Huguſt, 1787, the defendant became bank 
rupt on the 17th April, 1787, and has fince obtained! 
certificate; the ien is, whether. the ebam . 
e eee? 

Ahhurſt, J.—Said the plaintiff ies bimſel ol 
the.debtor of the obligee in the original bond fot part 
cular purpoſe. He agreed to become a ſurety for. the 
fendant,. but he required to be indemnified at all eve 
and to have a ſecurity in his hands in caſe he ſhould 

called upon; and this diſtinguiſhes it from the caſes wie 
the bonds to indemnify were conditional, and the" lure 
had not been damnified at the time of the bankrupt 
But this is an abſolute bond, payable to the plaintiff at 
events, it was debitum in præſenti, ſoluendum et. 
therefore he might have proved, it n the defen 
commiſſion. . 

Buller, J. In the caſe of Truſt V. " Martian 

though the plaintiff was * ſurety in the original g | 


en ee ee would not lend his mann Ch X. f. % 
to the defendant generally, but only for a particular times? —— 
bbere the plaimiff has acted on the ſame prineiple. The 
lies of the different bonds in the preſent caſe are deciſive : 
te original : bond was made payable on the-5th of Judy, 
157, but the bond in queſtion was made payable the th 
Jah, which thews that the plaintiff inſiſted on having 
te money in his own hands, before he could be called 
90 mann . bond in which he had joined with the 
& And; as it is abſolute in its form, and the 
f might have proved it under the oommiſſion, he 1 is 
ned in this action by the defendant's certificate. 
Gro J. There were two ways in which the plain-' 
if might have indemnified himſelf from the conſequences 
having entered into the bond with the defendant ; he 
pht eicher have required that the money ſhould be 
5 dl in his hands, on a particular day before he could be 
re or he might take a eommon bond of indem-' 
If he had only taken the latter, this would have 
ler a within the caſe cited on the part of the plaintiff, but 
vas not contented with that, he inſiſted on having the 
te) ſecured to him on the 4th of July, which was be- 
be time when he could be called upon to pay the 
al bond; this bond then became a debt veſted at the 
25 the bankruptcy, which the plaintiff might Nu 
d under the commiſſion. 
lan executor miſapplies the teſtator's fund, he thereby 
mes debtor to the teſtator's eſtate, and the amount of 
vaſtavit is a debt proveable, from willch he is _ 
I by bis certificate. | 
bl by will bequeathed to his godſon Thomas (th Walcot v. H 
if) the ſum of 550 J. to be paid to him at the age of 214 others % 
j-one or day of marriage, which ſhould firſt happen, Rolls, for / r: 
ine to be put out at intereſt in the name of his execu- Cor, 7 
lis executors and adminiſtrators, and the intereſt Hall, 23d Feb, - 
Qtherefrom, from time to time applied to his mainte- 1155 5 
ind education, and in caſe he ſhould die before 8. 
1 5 twenty- 


| ——— and other legacies, ret 
30 U fot plaintiffis legacy and paid. che relidue. to the ef 


*. Bill diſmiſſed without coſts, 


1 the imarriage it becomes 3 dit due From the buſt 


ne or c tig N heegans the ahn 
in truſt far the poor of Stele. | 
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1 

172 

duary legatess.,. 4 
* . com 

1, Selwyn and Mitford, for the 5 5 cont 
& Mat the. des 
* * Ann 1 1 
they muſt refund, if executor inſolvent. 1. Him. 4g r 
2 Venen 194. 1 80 
Ad. The executor is LO notwithſtandi ing the ba Io 
ruptey and certificate, this being in alio jure. Theleg A 
not being e ae not haue been proved 1 unde 9 " 
mn fan, and h 'Lo 


cate. | 
Matter « of the Ralls.—The 2 8 bare! 
ceiyel n more than ae are entitled ag if this had be 


Ewa Bs 


e for this leg e. he hu 

| his was a veſted legacy, thank bal to be 1 
e giving of intereſt veſts the legacy, and if veſted m 

under Green v. Higot, be proved. Thamas the leg 

could, not ſwear to it as a debt, yet the guardian on g 

tion would have been permitted to prove it. The cert 

cate muſt bar it, as it makes the bankrupt 1 


The certificate 13 a bar to an action OR 
buſband for debts due from the wife, dum/ala, | 


In an action of debt hs, rent, the certificate will ben 
Fe ofthe by the commiſſone 
nalen | W 


TE or the Cetrifieaced: 
| perſons being ſuppoſed to conſent to War of pa © 
jament, by the authority of which'' the commiſſioners 
Wen the bankrupt's property; and therefore as the'bank< 
pe is no longer in the . er of Kara "thing e 
14 does not Tie for the rent. * 
Thus in an action brought upon a leaſe. e m 
127, for two Fears: rent due dcs the year 1 733, when 
be defendant became a bankrupt, the defendant moved for 
common appearance, and produced his certificate, allowed, 
coalcmed, and- enrolled?” "Upon hearing counſel on both 
ſdes, neither the poſſeſſion, nor the legal intereſt" of the 
hate being in the N a common ö 
deed to be accepted. "T0 
do in an action of debt for rent . on the Ae 
un of a leaſe, The defendant pleaded as to part, that it 
kcame due fince the bankruptcy, and that he had obtained 
lscertiicate, To this plea there was a demurrer. 
Lord Mansfield ſaid, that the effect of the commiſſioners 
nment to the aſſignees, was the true point in debate n 
&e cauſe, That the eſtate of a bankrupt is transferred by 
i ſtatute of bankruptey. Every man virtually agrees to 
lt of parliament, and as the leaſe is aſſigned by act of 
lament, it muſt be conſidered as an aſſent of the leſſor. 
[tough it is true that the commiſſion is founded on an act 
ſhunkruptcy committed by the leſſee, yet the ſtatutes are 
immediate cauſe of transferring the property to the aſ- 
pces, and therefore in jure, cauſa provima, non remota, 
Wantur, Judgment was | ap . 1 the de- 
mer. 
An attachment for non-payment of money is onldere 
i debt, and barred by the certificate. 
e where a bankrupt was taken up upon an at - 
nt, for not performing an award; after which he 
ane a bankrup 3 his D and moved 
Ide diſcharged. 255 
The court. ed, this. was a demand for which debe 
WW lie; and the act fays, he ſhalf not be arreſted, pro- 
Wer. I. | "et. ſecured, 
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I Barnes 61. 


Wadham v. 
Marlow. 

2 25. G. 2. 
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4 ane. Auriol. 


433. 


Baker's Caſe, 
2 Stra. "Ie" 


$14 he Certik 
5 Ch, X. . 8 kent or implealed, f . any debt due * the bank. 
— ruptcy-.It would therefore be hard to keep him in cuſtody, 
when the duty is ane ac: TOES Payee he 
| muſt be diſcharged. 
Johnſon v. In an action for money: bad pry REY money 
78. 4 g. paid, money lent and on an account ſtated, the defendan 
. Pe 13 el. pleadedhis bankruptey and certificate, and that the cauſe of 
action accrued before the bankruptcy. The trial came o 
at Guildhall, before Buller, Juſtice, at the Sittings afiz 
 Michazlmas term, 1783, when a verdict was found for the 
 plaintifi; with 37987. 456. 2d. damages, ſubject to thy 
of the court, on a caſe reſerved,” which Rated 
That on the 7th of Oober, 1782, the plaintiff being i 
want of 1800 J. applied to the defendant to endorſe his (th 
plaintiff s) promiſſory note for that ſum; for the purpol 
of diſcounting. it at the bank, and as a ſecurity or inden 
nity, the- plaintiff depoſited in the defendant's hands, tu 
ordnance debentures, with the uſual aſſignments thereq 
executed by the plaintiff, ſo as to render them negotiabll 
for which the following memorandum was ſigned; vi 
Received 4th of September, 1782, of Mr. Janes Job 
ee ſon, three - ordnance debentures, (ſpecifying th 
-" «amounting to 2,077 J. 4s. 10 d. which J hold as a 0 
« lateral ſecurity for his note of hand to me, dated the 5 
te £:7u/t at three montlis, for 1800 /. hs the 8th of 
© © vember next. J. Spiller, J. Fohnſon.”” The note 
1800 l. was afterwards renewed, for the e 
of Fobufon, by another, dated the 7th of Oclober, 17 
payable in three months. On the 12th of Men 
1782, the defendant pledged one of the debentures 
779. 45. 2d. with Meſſrs. Tibbits, as à ſecurity 
$004, for which he alſo gave his note of hand, ps 
two months after date. On the 10th of 'Fanuary, 1 
the plaintiff paid his renewed note of hand for 18001 
tze bank, to whom the defendant had endorſed i it. On 
1  T8th'of Fanuary, 178 , the defendant became a bank! 
0 7 e of March following optained his ct 


3#& + + 


Kan of be c 


cate. On the 23th, of Oclober, 1 Hp the * ntiff re- 
demed the debenture for 779. 5. 2 d. from Meſlrs. — 
Tibbits, by paying 378 1. 159. 34. the remainder; of. the TH: 
$00 l. having been received by them, as. 15 Aﬀividend nr 15 | 
the defendant's. commiſſion. _ © * 


Lord Hansfield— This i is a very chin eaſe, Naefe 
wanting money, prevails on Spiller to lend him his 2 10 
by endorſing his note to be diſcounted at the bank, giving "IG 
tim, as a ſecurity, this debenture, (among, others,) and ; 
making it "negotiable. , This put, it; in the defendant's 
power to. diſpoſe of it, and he pledged it with Mech. 
Tubits ; afterwards on the 10th of Fanuary, 1 78 2 5 
n's note was, paid at the bank; from t that time Spi 
ame his debtor for money had and received, and was 

Iinmediately liable in an action of alſumpfit. This was 3 
kfore the bankruptcy 3, it was à debt which might have 
en proved under the commiſſion, at therefore it is "At. | | 
Garged by the certificate. ie 
Haller, J. lt is not to be taken * a that 2 de- 
and in troyer cannot be proved under a commiſſion of 
Iakrupt ; where the demand can be liquidated, it may. 
tis only perſonal damage, as for an aflault,, &c. that can- 
wt be proved, but here the plaintiff might haye had 2 
jecial action of aſſumpſit, as ſoon as the debenture Was 
aged. Me are not to preſume the gonſent of Jobnſin. 

tu only depoſited with the defendant, to be kept as 2 

uity, As to the uncertainty of the demand i in ſuch an 

ion, would it have been more uncertain than the de- 
| on action of achat. on ee, 

* goods fold? / 
The bankrupt Nen being Oy adopted in Ireland, if a 
Wer Rem becomes a hapkeupk, and ange his certifi- 


Thus, e "to anger In. N on the, bail Bale Pr 
er it Sena that ths cee deen bankrupt, Mc, „ 
bet ct WA 0 0 Et {to | b Bee | 


# g „ © 
„ 43 ** ** . a 

* * be EN 5 
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2 Stra. 733 · 


Bea. Lex. Mer. 


4.4. 543. 
This was only 
an opinion 
given by Lord 
Talbot as 


counſel. 


Palmby v. 
Maſers. 
Barnes. 368. 
Graham v. 
Danton. 

2 Stra. 1196. 
1 Wilf. 41. 


Calcroft. « 2 5 


Swan. 


FE 


Tg 8 v. Piercy. 


Term. Rep. C. 


* there is a diſcharge by the law of one country, it 


bankrupt in the plantations are liable to a commiſſi 


it has been determined, that if after the certificate 


Etkea of the Certikitate. 
and obtained @ certificate under the Great Sea of . 


de e 0d ads upon a bill of as. 
dean's in Ireland, and payable by the defendant who ts re 
ſided there. 8 

Lord Mansfield faid, It is a general principle, that 


will be a diſcharge in another. That he remembered: 
caſe in Chancery of a ceſſio bonorum in Holland, whi 
is held a ner! in us 1 wo it _ Ws fame ef 
fett here. ; 
"It flows videos; and was' ids a 
lute by conſent, the counſel giving It up _ pam 
"rity" of * Burrows v. Femino, 

But a certificate under a conjiniffian in (Eine, wi 
not bar a debt contracted in the WWe/? Indies; for Lo 
Tulbot was of opinion, notwithſtanding the effects of 


here, and the right is veſted in the affighees; and thou; 

it ſeemed reaſonable that his certificate ſhould be equi 
extenſive, yet as the laws of England, made ſince Barb! 
does and the other plantations were ſettled, did not extet 

to them, unleſs they were expreſsſy named; and as 
laws relating to certificates did not erpresy extend 
the plantations, hie was of opinion, a certificate confirm 
hete would be no difcharge to the bankrupt, if a ſuit v 
commenced SHR kim . nnen or wn other 42 
"tations. * Are ads , 

A certificate aher Pending ui. Aten but too 
to be pleaded, diſcharges the bankrupt from the orig] 
debt, and the ſubſequent colts; and from the coſts 
ſeire faclas, or writ of error, after the bankruptcy 


' bankrupt's goods are taken in execiition; the court 
not proceed in a ſutnmary way, but put the party to 
auuita guerela, but it may be reaſonably doubted whet 
©the courts vould now put the party to that expence. 


3 eee v. ck ante, Phillips v. Brown, 6. Term Rep. 282. 
xt f | A 


; 


4 See Thee: not ä a Fe tho £ Ie 05 x. 1 2 
contingent debt which has not been reduced to a certainty, — 
Aly it cannot be proved under the commiſſion, and Corp. 3 
nqueſtions whether a debt is diſcharged or not by a cer xa 8 
ticate, the point agitated has always been, whether, i it 1 Ack. 119. A 

ould be proyed or not; the creditor*s right to prove, „ and. "Se 10 2625 | 
F n 5 be diſcharged 2 the h oy * dogs | 
king reciprocal and co· extenſive. . eee NP 


Scott. 6. Term. Rep. 489. 

Therefore here A. lent his acceptances to the bank- Smith v. Gale, 
A who gave him a receipt as for ſo much money, 7 * * 
te acceptances did not become due until after the 185 
knkruptcy. It was held that the certificate did not bar, 
na that the receipt did not create a debt proveableQ. : 
A man had received in his character as overſeer of the 122 e 
vor 4“. previous to his bankruptcy, which was on £ : 
gh of December, 1785, but his accounts were not _ . 


; of 


"is till the Zafer following, but he had afterwards been ox {A 
hou mitted to JYarcefter gaol by two Juſtices, for Gs SOOT 
qual ging over the 4.4. as the balance of his accounts. „ 


Barbi fHe applied to the court to be diſcharged; out of cuſtody, 
extell ing obtained his certificate. 2% t 
Lord Mansfield. ſaid, this money was depoſited; in the 
lendant's hands for the uſe of the -pariſb, Which they 
no right to call for till a fortnight after Egſter, 1786, 
krefore till that time he was entitled to retain it. But 
is debt only ariſes from the defendant's converſion of it 
tis own uſe, which is not till after the bankruptcy. | 
erefore the defendant is not entitled to be diſcharged. 19 © 
Baler, J. — This motion can only be ſuſtained on che | 
pund that the pariſhioners had a, cauſe of action againſt mn 
edefendant before his bankruptcy; but at chat time they. ant 4 
ud not have ſued him for this debt. And even if this; 37 ; © 
Thad been kept by itſelf, the bankrupt's aſſignees could” | | 
bare touched it, The defendant, was a mere. truſtee: _... » 
tte pariſh, and I cannot. think that his bankruptcy. Ar 4 
wed him from his office of overkeer, Ten N 
kt did not  chiicharge him-.....12  -4, 1 2 ti AL 
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Effet bf ihe Ertl; 


"The exrificate does not Uikchiarge's a "bankrupt frm hi 


own exprels collateral coyenant, which does not run with 


wy £ * land, Thus, where there was a covenant by the 


a 1 
Backer, 3 Terim. 


bankrupt, to indemnify the 1 againſt covenants con 


Kore h his e 
Was, Whether the A ie 8 Stani his certificate 


gd would bar this action of covenant? 


. The court were clearly of opinion, that as this was not 


| a caſe between leſſor and leſſee, but a diſtinct, detachec 


1 collateral, independant covenant and contract, and the 


aſlignor could have no remedy under the commiſſion, the 
g not diſcharged by his certificate. 
An action of covenant for non payment of rent may be 


n E Heap a e Pr ue egen fg ay certi 


80 Waun A party! may bring trover or att at hi 
Aion, and he brings trover, the certificate will not b. 


à bar; for in an action of trover for a bill of exchange 


drawn the 28th of February, 1795, by the Fo 
and accepted by J. B. Fowler, for 24 k 19 s. pa 

months after date to the plaintiff or es to 1 
the defendant pleaded: firſt, the general iſſue; ſecond) 
bis bankruptcy before the -cauſe of action aroſe; : 


thirdly, that before the time of the ſuppoſed converſia 


the plaintiff ſent and delivered to the defendant, and th 
defendant received from the plaintiff, the ſaid bill of ex 
change, to the intent that the defendant might preſent 
ame when due to Fowler for payment, and might recei 
om Froler the money therein mentioned, to and f 
the uſe and on the account of the plaintiff, and mi 
remit the faid money to the plaintiff when he ſhou 
have fo Wecived the ſame; that re the bill became du 
to wit, on the "rſt of Mifeh, 1795, the defendant di 
counted the bill, and gave away and exchanged the fan 
for money, and received the value thereof in money, a 
kept and * the money ſo by him received to we 


5B = T7 FCN = 
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— 
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Effec of the beten ag 


1 uſe, which is the ſame ſuppoſed Sonverſiom und . of ch K. 1 95 
ation, &. The defendant then ſet forth in this plea, al 


e te circumſtances neceſſary to their that he bad become a 
con- benktupt on the 19th of March, 1795. It alſo . 
rupt tat che defendant had ſince obtained his certificate, 2 


on though it did not ſet forth that that certificate had been 
dlowed by the Lord Chancellor; and it concluded with 
n averment, that the ſuppoſed/converſion, and the cauſe of 
action mentioned in the declaration, accrued before * 
kfendant became a bankrupt. 15 

Iſue was taken on the firſt plea; and the plaintiff de- 
nurred generally to the two laſt. 
Lord Kenyon, Ch. J. — Some of the melt, thus 
have been addreſſed to us on behalf of the defendant, are. 
bunded on the ſuppoſition that this is a compaſſionate 
ak: even if that ſuppoſition were true, we could not 
keide the caſe in his favour againſt the rules of law. But 
fever a caſe was brought before a court of juſtice, that 
rs entitled to leſs favour than others, this, as it is diſ= 4 
Cloſed on the part of the defendant, is that caſe. 12 . 
The plaintiff being the owner of a bill of exchange; 
truſted it to the care of the defendant, in order that 
when it became payable he'ſhould obtain payment ; the 
litter, without waiting for the day of payment, and in vio- 
ion of his truſt, diſcounted” the bill, received leſs than 
Wi value, and applied the money to his own uſe. This is 
ertainly a diſhonourable tranſaction; but fill, if . the 
dies of Jaw protected him in this diſhoneſty, we could 
vt Geprive bim of this protection. "However, 'T am 
fad that the Jaw will not protect Him in this cafe. "When 
be caſe of Goodtitle. v. North was argued here, Lord 
Mansfield put an end to it 'by one r 2 
bm of the aQtion f is decifive.” of 


he fan thedable | judge 3 in the caſe of 12 bn v. 7 But 

7225 Mr. J. Buller, in uſit ing the words attributed | 

j bis o l to have meant only this; that if a perſon has his 
L144 election 


4 


Eſtes ot abe Kereilicate 


G "TY election oſ two remedies, and may either bring trorer or ill ; 
—— au other action, the poſſibility of his.clecting. to bring t 


trover, ſhall not preyeat his proving, his; debt under the 
commiſſton of bankrupt, if he will waive. the-tort; and I Wi yi 
aſſent to the propoſition ſo qualiſied. In the preſent cal, Mill © 
the defendant. did. not receive all the money which was Wi tc 
due on the note, the diſcount-was- deducted. -: If the orc 
phintiff, after gonſidering what remedy he ſhould take, Wi v. 
had brought an action for money had and received, be WW tif 
would have afirmed the act of the defendant, and the e 
bankruptcy and certificate would have been an anſwer to Ce 
that action. But can it be ſaid that the plaintiff. was kn. 
hound to reſort to ſuch an action, and to abandon the 
reſt of his demand ! If he were, the ſame rule mult pre- 
vail in other caſes. Suppoſe, inſtead of this being a bil 
for 24 l. it had been a bill for ſo many thouſand pounds, and 
payable at a diſtant day, and the defendant had diſcounted 
it, would it be giving ſatisfaction to the plaintiff, either it 
juſtice or conſcience, to compel him to receive a part 
war- of the whole amount of the bill? When this bil 
fited with the deſendant, .it was his duty to wal 
Til the day of payment before. he received the money 
and then to carry the money to the plaintiff; inſtead 6 
which he has, for his own convenience, received a p: 
inſtead of the whole value of the bill, and converted | 
money to his own uſe, In this caſe, 8 the remed 
by an action for money had and received, would not hay 
done the plaintiff complete juſtice; and though he migh 
have waived aſſerting his right to the full extent, the la 
will not compel him to do ſo. On the whole I am clear 
of opinion, on principles of law and juſtice, that the plai 

tiff may maintain this action of trouver. 

. Aſhburſt, J. I the firſt, place, the form of the 200 
precludes the plaintiff proving his demand under 
commiſſion; and in the next place, the juſtice of t 
caſe. requires. that the plaintiff. ſnould be able to * 
in 1e mode of action. This is not an action for a del 


13 tante 


or at thereſavihe Wada could not have proved it befote, Ch. X. 


12190 * x 


ng the commĩ ſſioners. 


the Eroſe, J.—The buli here i not whether or not the 
61 WY phintif might have proved his debt under the defendant's 
ale, gion but whether he was bound to do ſo; and' if | 
was be were not, the certificate is no bar to this action. In | 
the order to affect the juſtice of the caſe where trover 
ake, would have lain, we have held, for the ſake of the plain- 


„de uf himſelf, that he might waive the tort, and ſuc as on 4 


the : contract. But the plaintiff i is not bound to ſay that "the 
-r to  &fcodant was his agent in diſcounting this bill: the de- 


{ndant himſelf ſays that he was not his agent, for that 


money contrary to the plaintiff's directions; then he ought 
ot to be permitted to ſay in a court of juſtice, 'that the 
ſhintiff is bound to conſider this as money received 

lim as the plaintiff's agent. What Lord Mansfield faid iis 
te caſe of .Goodtitle v. North, is deciſive of the preſent 
ale, And even without that authority, I would not con- 
tat that the whole ſyſtem of the bankrupt laws ſhould be 
wmyerted into a ſyſtem of fraud by the bankrupt himſelf: 
This is not a debt ariſing out of any contract of the par- 
les, but if it be a debt at all, it ariſes out of the milcon- 
of the defendant. Kip 


wkrupt laws was to make the bankrupt free from all 
kims in future, after he has given up his property to his 


; but here the plaintiff is not to be conſidered as one 
the bankrupt's creditors. The bankrupt laws were 
tended to protect the bankrupt from all ſuits on contracts 
red into previous to his bankruptcy, on his giving 


al his property for the benefit of his creditors : but it 
nder u not the object of thoſe laws, to protect the bankrupt 
e of Wm the conſequences of groſs frauds like the preſent. 


ou be recollected, that the caſe of Jobnſon v. Spiller, 
b an ation for money had and — where the 


de committed a fraud, a breach of truſt, in receiving the 


Lawrence, J. It has been faid, that the object of the 


oo: that may be true, when ſpeaking of his cre- 


plaintiff 


vi 


from the caſe of Gaodtitle v North, where he agreed that 
the bankruptcy of the defendant was no bar to the action 


tid... 
Qwitou, 1 Bur, 
434- 


the Chancellor. 


Caller v. 
Meyrick. 

1 Term Rep, 
361. 

Sed quæ. whe- 
ther theſe goods 
could be legally 
conſidered as the 
bankrupt's, the 
property of an 
uncertificated 
bankrupt be- 
longing to the 
ail guees. 


Contra Tud way 
v. Bourne, 
1 But. 716. 


bail bond, although it diſcharged the original debt, for it 


umd d Cert 


plaintiff agreed to waive the tort; ak lat was there fad 
by Mr. J. Buller, has been carried in the argument of this 
caſe beyond the meaning of that judge. His opinion was 
not that, in a caſe ſo circumſtanced, the plaintiff. was bound 
to prove his debt under the commiſſion: but that he had 
his election, and might if he choſe waive the tort, and 
conſider it as a contract, in which cafe the certificate 
would be a bar. And that Mr. J. Buller's opinion in that 
caſe, was not what has been repreſented to- day, ſeems clear 


of treſpals for meſue profits. Judgment for the plaintiff, 
The certificate obtained after judgment upon a bai 
bond againſt the bankrupt himſelf, will not diſcharge the 


is a new and diſtinct cauſe of action. 

An execution executed againſt the goods of a bankrup 
after his certificate, ſigned by the creditors, cannot bt 
avoided by the ſubſequent allowance of the-certificate by 


Thus upon a rule to ſhew cauſe why the executio 
which had been levied by the ſheriff, under a writ of fir 
facias, ſhould not be ſet afide, and the i money levied under 
reſtored to the defendant. The defendant had been declare 
a bankrupt, and his certificate had been ſigned by four part 
in five, in number and value of the creditors, but not 
lowed at the time the writ was executed. The debt exiſ 
previcus to the bankruptcy. This application was mad 
on the authority of Grabam v. Benton, where the be 
rupt, who had not obtained his certificate until after " 
ment, was diſcharged out of execution on that judgme 
and the caſe of Bromley v. Goodere was cited to ſhew, t 
the operative force of a certificate ariſes from the conlc 
of the creditors; that the reaſon of an allowance by 
Chancellor is to prevent ſurprize, and that the certihc: 
when en has i its effect the beginning. * 


Afterwitds, Mils, J. faid==that as it had Beet r eb A 


d 

$ qued that the ſtat. 5 Geo. 2. c. 30. extended to execiitions 1 
as zgainſt the goods as well as againſt the perſon of the 

nd bankrupt; and the caſe of Grahum v. Benton had been 

ad cited in ſupport of it, the court had taken time to look * 
nd into the ſubject, but on examination, that caſe was found WO 
ae to apply only to the diſcharge of the perſon 5 and that it 


dat would be directly contrary to the very words of the ſta- 


lear I tute; to extend it to an execution againſt the goods of the 
that bankrupt: and therefore the rule muſt be diſcharged. 


Mon Bankruptcy is no plea in bar to an action of treſpaſs fat Sens. v. 


f. 1ſt profits; for where damages are uncertain, they Dougl. 362. 
bal cannot be proved under a commiſſion of bankrupft. 3 _ 


A bankrupt executor pleading a + falſe plea, after the 2 Term. Rep. 
commiſſion iffued, is liable to execution for the coſts, for 11% 3 
te becomes a debtor by his falſe plea, which amounts to Jemmet. 
contracting a new debt ſubſequent to the commiſſion. nnen 

In a petition on behalf of a bankrupt to be diſcharged Anonymous. 
tom a commitment under an extent of the crown, having * AK. 58e. 
lurrendered himſelf to the commiſſioners, and conformed | 
limſelf — to the 4 of FR ly to 
enkrupts: | 

The Lord Chancellor ſaid, 8 crown is not within a „ 
htutes of bankrupt, and therefore he cannot be diſeliarged e 
om a commitment on behalf of the crown. „ 
{The allowing the certificate of a bankrupt will not 1 Ack. $4. 
ſcharge his ſureties; and if they are forced to pay the Wr od 


| Mills, ante 249. 
edt after the commiſſion of bankruptcy, the certificate Young. | 


be no bar to their recovering it of the principal. OY 
But if a bankrupt obtains his certificate before his bait r Atk. 84. 


fixed, it will diſcharge them; if not till after they are ere 
i, they will remain liable notwithſtanding the certi- 1 Burr. 244. 


e conſe, for it has no relation back, and till allowed it is aero e 


Ming, And if the creditor proves his debt, with iu, 2 Burr. 916. 
It to obſtruct the certificate, ĩt does oes_not preclude him 3 5 
m purſuing his legal remedics; and even if he had 2 Black, 813. 


eiyed his — or part © Fits under the commiſſion, ſtill 
he 


0 PETTY 


— — to their remedy, ſo far as they are e, by audita | 


* 


Inn 


Banbrupt diſcharged o ont of Cutffody, 
he might proceed to fix the bail, who would be entitled 


 querela,, or by motion. 


Southoote v. But this relief does not extend to bail in error, who 
* . cannot ſurrender the principal, and are therefore liable, 
624. although 1 the bankrupt obtains his certificite proding the | 
. writ of error. 
Thornton v. A certificate under a ſecond 5 will not proted ; 
— 5 future effects, unleſs fifteen ſhillings i in the pound are paid q 
FRA under the ſecond commiſſion, notwithſtanding the firſt F 
Corden- 5 T. R. has been ſuperſeded. Nor will it prevent creditors who 
. Scrivens. have ſigned the certificate, from bringing an action is . 
7 00k Rep. recover againſt the future effects i in a ſci. fa. 
| On a Judgment againſt the perſon who has been twice 4 
bankrupt, it muſt be ayerred that the eſtate has not pu " 
f l e, in the pound. * 
| 4 2 ta hin 
| e t 8 E 0 P. VI. on 
pie 
Certificated Bankrap fo be 4 2 out 7 2 / 
| trac 
50. 2. e. 30. Tun 5 Geo. 2. c. 30. 13. empowers one or more 0 77 
1.7. the judges of the court in which the action is brought, to c::« 
— ” order the ſheriff, &c. to diſcharge: the bankrupt out ol He 
2 Term. Rep. cuſtody without payment of any fee or reward, and ! ſhip 
tas caſe of the bankrupt: being arreſted after his certificatl ye: 
Sowiey v. Jones. allowed, he is to be difcharged upon common bail. Bu com 
a Hi is 8 if chere is any appearance of fraud on the part of th credi 
bankrupt, the court will not interfere in a mn iñcg 
Wa. # Ti 
ben? Thus, upom a 9 a JiCharge the . be tal 
common bail, he having been a bankrupt, and obtainay,. 
his certificate, cauſe was ſhewn that the debt was on Wh: ha 
bill of exchange for 60 l. that the defendant lived Men! 


Ruſſell: ſireet, Bloomſbury ; ; that the commiſſion of bank 
rupt deſcribed him as of the pariſh of St. Faith, the Hegi 


in Lenden, wbere he never lived; and that the plainti 
ne! 


'B ankrupt diſcharged out o of Culfodp, 
never heard of the commiſſion til after he had ſued out 


IfIF v7 
C3 


d the writ. 


4. On theſe che sel the court 1 the Aten to 
take what advantage he could of this bankruptcy, : at the 
0 trial, and diſcharged the rule with coſts. LOU 
5 If a bankruꝑt obtained his certificate pending an ac © 


he tion to which he had given bail; formerly the method 
was for the bail to ſurrender the defendant, and then 


ea for him to apply to be diſcharged, upon an. affidavit, | 
+ lating the fact of his having become a bankrupt ' ſinee 


the cauſe of action aroſe, 9 obtained a certificate; 


aicharge, the court, to avoid circuity, have ordered an 


form of a regular ſurrender of the bankrupt by his bail. 
But the bail can never be in a better ſituation than the 
principal; therefore where it appears that the bankrupt 


on the part of the bail to enter an exoneretar on the bail- 
piece, will of courſe be refuſed. 

As where the bankrupt in Fu, 1775, carried on the 
rade of a linen-draper, and lived in London, In March, 
1776, he became bankrupt, and was refuſed his cartiſi- 
ce, before which bankruptcy the cauſe of action aroſe. 
He then went to Briſtol, where he entered into partner- 


year after became bankrupt again. Under this ſecond 
commiſſion, which was taken out at Briſſal, and which the 
creditors in London knew Dorn of, he obtained his cct- 
üfcate. | big 

The Court held « has a ſecond . could not 
be taken out againſt an uncertificated bankrupt, and there- 
re he was not entitled to be diſcharged by the certificate 
Wh: had gained under it, and denied the motion which had 
; lived den made to enter an exoneretur on the ee 0 


but of late, where a bankrupt is clearly entitled to his 


exneretur to be entered on the bail- piece, without the 


himſelf would not be entitled to be diſcharged, a motion 


ſhip with one James Wright, a dealer in cheeſe ; and half 


Martin Vs 
O'Hara. 
Cowp. 323. 
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Ok. X. ſ. 7. ff ine 1] 
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„ e Fs 1 5 tif 
p © Bankrap liable pa a new Promiſe. hs 
Ex rte Bordon · A pana after a commiſſion of e ſued " 
1 Ack - 255 1 : out, may in conſideration of a debt due before the bark. 

n ruptey, make ſuch creditor a ſatisfaction, i in part, or fol 
| eee „„ whole of his debt, by a new undertaking, or agree. 5 
— 68, ment; and afſumpſi it for the original conlideration will lie a 
. ſuch new promiſe or undertaking. For a bank- ef 
2 T. R. b. P. rupt may undoubtedly contract new gehts, therefor: Wl © © 
| pd if he pro- if there is any objection to his recovering an old debt 2 
miſes to paß by a new promiſe, it muſt be founded on the ground o F 
onal vis 9 its being nudum pactum. But all the debts of a bankrupt | 
ereditor in an are due in conſcience, notwithftanding | he has * 89 
eee not his certificate. inte 
prove im in $ Lor 

circumſtances to pay. * — 8025 : 
Truman v- Thus in an action on a promiſſory note bearing 4 
<= Wh : the 11th day of February, 1775, payable to one 7% . 
Truman, three months after date, for 67 J. and endorſe ber 
by him to the plaintiff. On the 15th December, 177 d 
the defendant Fenton purchaſed a quantity of linen © a t 
the plaintiff Truman, for which he drew two notes on M bn 
defendant for 631. 9s. each, payable to his own orden 
at fix weeks and two months reſpectively. The defend 
vant, on the 19th of Fanuary, became bankrupt. Th 6 
plaintiff did not prove under the commiſſion, and the de Wort 
fendant voluntarily propoſed to ſecure to him the pH 
ment of 67 J. in ſatisfaction of his debt, if he would tak dl en 
up the two notes, and cancel, and deliver them to the de Vo 
fendant. The plaintiff agreed to this propoſal, and toon” 4! 
up the two notes, and ack vered them to the defendant i ere 
be cancelled, and accepted the note for 67 l. in fatisfac night 
tion and diſcharge thereof. Upon a queſtion, whethe Pe 
the plaintiff was entitled to recover, the defendant havir 4 
rau 


obtained his certificate under the commiſſion: 


Bankrupt liable an a nw Promiſe. 827 
The Court ſaid, there was in this eaſe no fraud, no op- Ch. X. — 
prefſiony no ſcheme! whatſoever; on che part of the plain. BESR 
if, to deceive of impoſe on the defendant ; and that e 
bankrupt might revive the old debt; it is true, a bankrupt 
may be, and is held to be diſcharged by his certificate from 
il debts due at the time of the commiſſion, but ſtill he » oe 
may make himſelf liable on a new promiſe; if he could Lo 5 Gag 
not, the proviſion i in the ſtat. 5 Geo. 2. c. 3D. 15 11. by | 
which every ſecurity for the payment of any debt due 
before the party became bankrupt, as à conſideration to 
z creditor to ſign his certificate, is made void, would be 
totally nugatory. | 4 
Again in an action upon a bond, it was ſtated that in- nn, 
tereſt had been paid on the bond after the defendant had Paugh, 132, 
obtained his certificate, but it did not appear whether ſu cn 
intereſt was paid by the bankrupt, or one of the ſureties. Os 
Lord Mansfield fa, that if the intereſt was not paid by 
the bankrupt, there was no queſtion; but that, if i it was, 
t would be an admiſſion by him, that the principal __ 
then due, and he might be liable, as on a new contract, 


nd of 
50 


ry 


4 date 
Jab 


rel „ 
5 So where the defendant being in execution at the ſuit Birch . 
en ( fie plaintiff; in September, 1785, a commiſſion of key 
erm. 
on e akrupt iſſued againſt him, and he was declared a Rep. 7. 
or (ei bakrupt. Soon after, in order to regain his liberty, nge 


Ive the plaintiff a bond and warrant of attorney to con- 
ks judgment for the old debt. That bond and warrant of 
morney having been put in force, the defendant obtained 
zrule to ſney / cauſe why he ſhould not be diſcharged out 


defen 
Ib 
the de 
ne pay 


14 u execution, having obtained his certificate, upon the 
the de bound that the bond and warrant of attorney were bad, 
1d too attorney on his behalf having been preſent when they 


Jant i vere executed, or ſuppoſing they were valid, the debt 


if: nicht have been proved under the commiſſion. 
het Per Curiam. This is certainly to be conſidered in in 
t havi be light, of a new debt, ariſing upon a new conſideration, 


uy the a n and Marrant of e Wore; en 


11 in 


1 
dt was thereby extinguiſhed; That point wad: des! 
wy 45 mined'in the eaſe of Vigers v. Alurich, "arid in Jucgm 
2 Burr. 2432. and Mithy. This is the ſame as if à new promiſe chat 
ib. been given for the ſame debt upon che fame conſideh- 
1 Term. Rey- tion even after a certificate obtained; Which woul 
„bd ße rate 8 a nei debt, becauſe the old debt e 
Ones won 12 _— was gebe U foro l 
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Plea of certifi- Ty. 3 the . it ſhould 2 Wires gene 
cate need not be 

figned bycounſel. rally, that the cauſe of action aroſe before the bankrupecy 
| Ls jb. and under 5 Geo. 2. c. 30. the plaintiff may give the ſpe· 
6 Term. Rep. Cial matter on which the action is brought in evidence, 
4 3 ſkew that he is not barred by the certificate; for 
Dougl. 166. plea given by the ſtatute, opens the whole merits of thy 
As plating queſtion in evidence on both ſides. 


certificate in 
Ireland. Quin v. Nepfr. 2 Term. Rep. C. P. 553. 


r As in an action upon a promiſſory note, the defe dant 
Trin. 1782. pleaded his certificate, and that the cauſe of action arok 
| . 1 E before he became bankrupt. To this plea there was 


ficate, producing ſpecial demurrer, ſhewing for cauſe, that the defendan 
oy 1 ought to have ſhewn in his plea, that he had contorma 
ceeding, i is ſuffi according to the bankrupt acts. 


cient if bankrupt is N to have ſubmitted to it, Haviland v. Cook. 7 Term. Ref bj 
„ The Court ſaid it is not neceflary, becauſe the ſtam 

Nl ” has directed this general pleading, and ff the defendid 

+ Will. 139. has not conformed, it is matter of evidence, "Ras 

| deued the caſe of Paris v. Salkeld to be law. 

Charlton v "So in an action of covenant, the declaration Rated 

_ -  indenture, dated Oftber both, 1785, between one Jan | 

356. . King, of the one part, and the plaintiff and the detendunt 

of the other; in which (after reciting” that Jamer E 
and the defendant had been partners, and that the) 

e e take the plainti; ir into partnerſhi p for 1 1 

. 


oo the. defendant — 9 —5 and Faw: 


e expiration er other ſooner determination of the part - 
hip, in rc namely, one moiety on the 


jould be paid. The declaration then averred, that the 
nerſhip was afterwards determined, to wit, in March, 
55 and that neither James King, or the defendant, 
xd re-paid the. 500 /. at the times agreed upon, &c. 
ie deſendant pleaded ſeveral pleas, among which was 
+ following : That the defendant, before the exhibiting 


upt; concluding to the country. 


n alledged that the cauſe of action accrued before the 


ered in any point of view. In the firſt place, it is bad 
ple at common law; and in the next, it is not 
nted by the ſtatute, which has preſcribed a particular 
100 glow. But as this was a certain ſum of money 


1e * it under the commiffion with a rebate of 


. cauſe of action aroſe 
the bankruptey, he is entitled to prove this de- 
nn that the cauſe of action aroſe before the 


n for he KO on this RS. 


M 8 en TY 


Hemas-day and the other moiety on the Aday-dey.. 
« fllowlig the determination of the partnerſhip, with 
aful intereſt from thoſe reſpective days until the ſame. 


the bill of the plaintiff, to wit, Ke. became and was a 
wkrupt within the intent and meaning of the ſeveral 
Witutes made and now in force concerning bankrupts ; 
d that the ſaid indenture in the faid declaration was 
ade before ſuch time as the ſaid defendant fo became 2 


To this there was a ſpecial demurrer, becauſe it Ws 


mkruptcy of the defendant, and joinder in demurrer. 
Fer Curiam. This plea cannot be ſupported, con- 


le at all events on a future day, the plaintiff might 
tereſt; and as the ftatute. has given the defendant a_ 


— plaintiff the So. ſo advanced by him, at * * 


a4 
** * 
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plication has 
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Cooper v. 
Pepys. 


1 Atk. 107. 


Ex parte 
Whitchurch, 
1 Atk. 91. 


Qr. Whether 
the Lord Chan- 


cellor will inter- 


fere until an ap- 


een made to 
the commiſ- 
koners, 
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AE act of carliament allows the aſlignees: 2 con 
plete four months, from the iſſuing of the comm 4 
Fon. to make a dividend ; therefore the Lord Chanc 10 
will not interfere reſpetting the dividend within that tin NY 
But if the aſſignees, after the four months are el dufi 
refuſe to make a dividend, the Chancellor will, up befor 
petition, order them to attend the commiſtioners oy 
meeting appointed for that purpoſe, and ditect them Wi 0 
declare a dividend, if, upon, examining the accounts M pon 
the aſſignees upon oath, they find there is a ſuffci it 
fupd ; or the commiſſioners may themſelves, without in ot 
order of the court, ſummons the aſſignees to produce 1 ©}, 
accounts, and ſhew cauſe why a dividend, ſhould not WF... 
declared, which ſummons and meeting for the aflign 1 la; 
attendance may be had without any expence, upon iſh. c. 
application of a ereditye who has peed a debt. Bu 
1 85 ast 
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It tds 100 not been able to prove 'Keie debts © in 
time to receive a firſt dividend; they will {till be admitted 
to prove their debts, if they can reaſonably account for 
the delay, upon the terms of not diſturbing any former 
dividend ; and upon obtaining an order for that 


they muſt, in brought up equ 


* 
* * 
an 


t's 


to the 


| P 
creditors under the former dividends, before the com- 


miſioners can proceed to make another. De Pace 

And it is the practice, without an order, to permit 
creditors to prove at a meeting to declare a dividend, and 
in the firſt place to direct them to be paid equal to thoſe 
who had proved before, and then to SE a Se diſ- 
tribution of AG reſidue. 


SECT. III. 


How to be recovered. . "7 


of commiſſioners of bankrupt for a dividend; and in ſuch 
«tion, the proceedings before the commiſſioners are con- 
tuſive evidence of the debt; for after a debt is liquidated 
before the commiſſioners, it cannot be litigated but by an 
wplication to the Great Seal. 3 

Or the Chancellor may upon petition make an order 
won the af ignees to pay the money, and the court will 
tot ſuffer the aſſignec, who is an officer of the court, and 


n the dividend on account of his own private debt which 

bowing to him from the perſon, for he has his remedy 

t law, and ought not to blend his on private affairs with 

de commiſſion, to-which he is. only a truſte. 

But this determination as to the right of the aſſignee to 

ſt off may be conſidered as doubtful, For where a per- 
* 2 ſo 


Mad t will lie for a creditor” s ſhare under an . | 


n officer under the commiſſion, to ſtop a perſon's are 
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<h,Xt.. Ia {6 became a bankttipt; and a commiſſion ifaed againt I e- 
him, and affignees e duly appointed, and a dividend lis 
of 63. 12. in the pourit' was ordered amongſt the cre. Wl bu 
_ ditors? it happened that one of the bankrupt's creditors, mil 

who was entitled to 617. as his proportio of the di. lo 
Lede, was an inſolvent perſon, and he was indebted to te 4 
aer on account of being a cosſurety with him in I bert 
ome bonds which the affignee had paid off with his pro- Dou 
Fon monies, and the aſſignee inſiſting that he had a rieht Wi d 
to retain in his hands the 617. towards ſatisfying himſelf; [ 
the creditor thereupon | preferred his petition to the Lord de 
Chancellor, praying that he might be paid his ſhare d plc: 
the dividend;—On hearing the petition and counfe! on WM Wi! 
© both” ſides, his lordſhip declared, that thoſe who were 2 
| * at bound for a debt ought equally to diſcharge ih lim, 
and therefore he thought on the affidavit read, that the 
- petitioner was indebted to the aflignee - as being: ry A 


ſurety in a bond, which the aſſi gnee had ſolely WI" petit 
and his lordſhip diſmiſſed the petition. kad | 
Ex parte Smith, If a creditor has obtained an unfuir poſſeſſion of te wie 
as bankrupt s property, his ſhare of the dividend may be re 
tained Wat he gives 15 the property to unduly 1 4 n 
wb dee. # Þ 4 e ag 


- Bankrupt's Allowance. .... 


I# £8 


Ex Sa Bas > 8 a bankrupt does ſurrender and conform, ] 
tk. 208. he is not entitled to the allowance given to bankrupt 

55 tinleſs he. has obtained his certificate before the final di 
Game , Thus vidend ; for if the creditors ſhould conſent to give it hi 
Term. © Before, it would be 'of no ſervices as they might take | 
m_ from him again the next moment; for it would'be liabi 
in bis hands, to ſatisfy wy pond till he is intirel 
Ueitecl by che es tifcate. Ning or] 400 
ate nd Etlel to their :allaw@nce; ul 

final dividend is made, becauſe it eannot be ſeen befo 
. betet they will be entitled to any allowance wance- at all; | 


ain i be act af ee n my « obey 0 
den WY bis eſtate {hall be ſuffici iron 199 jÞ0. cook itors of the, 
de- bunkrupt, ho. base proved. their debts under 45 
ors, BY miſion, the ſum of jen ſhillings. 18 We gum er 
dri. ilowance made. 88 \19 Cums . 
o'the il - Therefore where the peti | by t r petition Nis fot, ; n 
«in ba, dat they bad paid a dividend of ten ile: in che 1 Ak. 226. 
T_T pound, clear of all expences, under Joint commiſſion 

right and prayed: their allowance, 21191, O90, D184: moe 

nll; Lord Hardwick ſaid, the application was premature, 

the commiſſion haying iſſued; only in June, and this ap», 

plication in e and no final dividend. | male, before, IM 


4+ 


u 
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eit veiß In Ex parte Calcoz- 
kim ud, conſequent candle to his regreſenta- 1 Ark. 209. 
tre, Ar 10 
Accordingly, won 4 petition, ſetting, forth. that the, x Ack. $14 
petitioner is the repreſentative of a bankrupt, whoſe — e 
tad paid a neat ten ſhillings in the pound to his creditors | 
uder. the commiſſion, and thereby became entitled to 3 
a allowance of five per cent. provided the five per cent, "+. 21,5 
dd not in the whole amount to aboye the ſum of 209% | 5 
The commiſſioners directed the aſſignees to pay the bank. 
upt the ſum of 1634 his eſtate. amounting to 4,00 “,. 
but before the aſſignees had paid it, the bankrupt dies, 
nich was the reaſon they did not think fit to pay it to 
h TL of oh bankrupt, without the faction 
court. 25 FRIES {ih f 1 942 "0g Af 
Lord Hardwicke. * of opinion, "that it veſted in the 
rupt,. and that his xepreſentative. was entitled. r 
A Joint - commiſſion. of bankrupt iſſued againſt the Er parte B. 
pltioner and Tilmas Henkel. The joint debts amqunt- J*** 234. i 
1 22,796 135, 64. The joint effects, to about 
0001, The ſeparate effects of, the petitioner amounted 
n above 30,0004. - The debts, proved upon his ſeparate 
late were 15,8944. but of that ſum 15,362“. 75. 7d. 
minke, Jebts due from the partnerſhip, but as the 
2 creditors 


{213K 


oy 


c xI f. . cteditors ers joint and Kreta, they thought proper to 

come in upon the ſeparate eſtate of the ' petitioner, a 
being the moſt ſolvent eſtate. Henkel!”s ſeparate effect, 
after paying his ſeparate creditors, were about 1,700] 
The Joint creditors were paid 165. in the pound, af 
Which (fuppoſing the joint effects to be divided into 
moſeties) the petitioner had contributed i in due Proportia 

of 125. 64. and Henkel! of 35. 6d. 

Under theſe circumſtances Bate ea that the 
affignees might pay him his allowance of 10 l. per cent, 
not exceeding 3001, in reſpect of the ſeparate eſtate, ac- 

coding to the ſtatute of 5 G. 2. c. 30. and that he 
„ might | alſo have ſueh allowance in relpec} of the join 
- eftate às the court ann 

The firſt queſtion was, whether it was pole for the 
ſame perſon to have a double allowance, one in reſpect of 
he joint and the” other of the ſepäräte effects; but th 
To Chancellor was clearly of Opinio that chuld not 
be. But the Principal queſtion | made was, whether under 
the circumſfances of this caſe Hebel "was entitled w 
any allowarice, and if fo, whether it was to be a part of 
the 3007. to which the petitioner Bate mage claim, 0 
whether the ſtatute intended a diſtinet Mowance of 300l 
to each partner, 3 the Frag creditbrs' received , 13 
in the — 


per cent. in e of thai joint and . eder 
and that the fame ought to be divided and paid to and 
between the bankrupts, according to" the proportic 
25 Which the ſurplus of each of their feparate eſtates, afe 
inert of their feſpeckive fepathic"880is, und their r 
| ſpective moieties of their joint ae 0581 * 
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do . Surplus te be rellated. do the. Bankrupt. 
; Ir the bankrupt's eſtate. is OA than, ſufficient to pay 


2 twenty ſhillings in the pound, he is entitled to the ſur- 
| plus; but all creditors by bonds, contracts, or notes car- 
15 hing intereſt, or where intereſt . has been allowed by the 
courſe of dealing, are entitled to receive intereſt out of 
is eſtate for the principal ſum owing at the time gf the 
commiſſion, before any ſurplus ſhall be conyeycd to the 
kankrupt ot his repreſentative. es. 


o 5 Y 


Er parte Hankey. 3 Bro. c04. Ex 
firmed upon re-hearing. n 
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rene Ed nn en Th 9 
Where the debts haye been fully paid, and there is an 


werplus conſiſting of real and perſonal eſtate, the perſonal 


ume in aid, But where there is real arid perſonal eſtate 
he bankrupt is dead, the ſurplus real eſtate muſt be con- 
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is firſt to be applied ts payment of intereſt on debts. 
trying intereſt, and if that is deficient, the real eſtate mult 
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more than ſufficient to pay the debts with intereſt, ane 


el to his heir, and the perſonal eſtate be divided amongſt 


13 Eliz. c. 7. 
1. 4. 1 J. Is | 
c. 15. f. 15. Z 
Ex parte Rooke. 
1 Atk. 244. 
Bromley v. 
Goodere. 
Ex pales By 

x patte Ryde. 
Dec 1783. 
Ex parte Morris. 
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23 ſaperſuens i is a | wit | ung aer hk G& . 
14 4 700 Seal, to ſuperſede the commiſſion, and this wi 

| 1 Yer" 588; de be iſſued at the diſcretion of the Lord Chncdl 
bee 7-4 when the creditors of the bankrupt who have prove 


Sel. Ca. Cha. 46. agree to ſuperſede the commiſſion ; or becauſe the ps 

2 4 6 not to have been a trader, or was an infant, i. B. 
1 Ati 244. appears 

Fakten bad not committed an act of bankruptey, or that U Kere 
„ commiſſion Was not opened till ſix months after i 55 iff &t, 
x Ack. 146. | TORE has paid all his creditors. of th 
Ex parte So if the petitioning creditor was an infant; pt 1e o. 
Barrow. 2 8 debt to the amount ſpecified in the FU 


nee r. his debt: accrued ſubſequent to an act of þanknyi 

England.  "feertained by a trial at law, or if the commiſſion iſl 
| « Is. upon a debt barred by the ſtatute of limitations, or if tf 
x Sera. 653, petitioning - creditor had the debtor in execution at f 
Vanderheyden. time of iſſuing the commiſſion, or if the commiſſion v 

Will. "A fraudulently iflued, in which latter caſe the court 
"Wow Jad. 394. puniſh the parties concerned by commitment, and | 


making them pay the coſts. 

x Af. 1. But upon an application to the Lord Chancello, 
| Ex parte the part of the bankrupt, to ſuperſede the commiſi 
os upon a legal objection to it, if the caſe appear unfayo 
339. able, as if a great length of time has intervened betu 


the iſſuing the commiſſion and the application, the Ch: 
cellor will not grant an iſſue to try the bankruptcy," 
leave the party to bring his action. However, if c 


dit 


\ A 10 bs 


=» Of the Superledeas, _ 

1 RN to have the commiſſion ſuperſeded, it ſhould Sh · II. 

tem the Chancellor, would then order the bankruptcy to Stn 

be tried in an iſſue, becauſe PE can have no action at 

aw, in which the validity of the commiſſion can be con- 

teſted, as the bankrupt's certificate is a concluſive bar 

zainſt them, that of itſelf being zepidence of the com- 

miſſion, Cc. \ | 

Though the uſual courſe is for the Lord Chancellor to Keds, 

order a feigned iſſue to try the bankruptcy at law; yet Bradſbaw, 

if the commiſſion = plainly to have been taken out 5 8 5 

Faudulently and vexatiouſly, the Court will at oncg u- 
„and order the- petitioning crediter's bogd to 5 

be aſſigned, which aſſignment will be concluſive evidence 7 2 Reg 

Ext law of fraud-or malie, to ſultain the n on the 3%%/ . 

ond. , f nc enge 1 

But where, '@ commillicn. i is ſuperſeded. merely becauſe . | 

there is a defect in farm, as to the petitioning ereditors 

&bt, and no doubt as to the act of bankruptey; the coſts 

of the ſuper ſedeas ſhall be allowed only; but it would 
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1 f Petre . bee ee in I fk 
Weſt v. Skip - and - all their effects, and they are ſo not only of thi 
e . particular ſtock in being at che time of entering into the 
Comp. mY * partnerſhip, but they continue joint tenants throughout) 
whatever changes may take place in the eourſe of trade, 


= wo . for if it were enen ene men car 


on the: trade. 351166 6 45 Bs ORG te 
Smith v. De - And being ſeiſed ber my abel tout, en an td b 
Clap. 4. is to be taken, cach/is- entitled to be. allowed againſt th 
| bother any thing he has advanced or brought in as'a p! 
nerſhip tranſaction, and to charge the other in accoun 
j with what that other has not brought in, or has take Ir 


out more than he ought; and nothing is to be confidere 
as his ſhare, but his Fn tion of t the reſidue yon ba 
Tance of the accounts, 8 


Jacky x: Hotter Thus, where there were two Gains partners in trad 
- 22 7". and judgment was entered againſt one of them, and upot 

achurſt v. a fieri facias, all the goods being undivided were ſcizet 
Clincard. p . 8 . | 
x Shower 173. in execution, and upon application to the King's Bend 
1 Y- by him againſt whom the judgment was not, the cc 
2 Ch. Ca. 139. held that the ſheriff could not ſell more than a moiet 
Davidſon. for the property of the other moiety was not affetted » 
Doug). 6275 the judgment nor by the execution. 


12 Mod. 446-8 So where Coleman and Haydon were co-partners, 


N a judgment againſt Coleman ; and all the goods both e 


1 Salk. 3922 Coleman and Hayden were taken in execution. It \ 


he 


herif mult ſeize all, becauſe the moieties are undivided, 
fr if he ſeize but a moiety, and fell that, the other will 
ue a right to-a moicty of that meiety, bat he muſt ſcizs 


rendee will be tenant in common with the other partner. 
Upon the fame principle where Richardſons ſenior and 
nior, and one Jonſon were partners together in trade, 
ind Jonſon embezzled and waſted the joint ſtock, and 
1 private debts became a bankrupt. The court 
ed to think, that out of the produce of the goods, 
he debts owing by the joint trade 'oupht to be paid in the 


af be made for what Jonſon had waſted or embezzled, 
ud that the aſſignees could be in no better-caſe than the 
Wankrupt himſelf, and were entitled only to what his third 


ons for his embezzlement. 


ord Talbot's. : . 

A bill was brought. Eteing forth that Go Walle 
mvegan, and Preveft became partners. That Prev 
intruſted with the goods in the ſhop and warehouſe, 
tt became profuſe, and embezzled the co-partherſhip 
Ck, and applied the ſame to his own uſe, and ſuffered 
| partnerſhip debts to be unpaid, and having contracted 
ate debts on his own account, became a dankrupt, and 
krarate commiffion was taken out againſt him. 


nerſhip” ſtock ought not to be applied, in the firſt 
kce, to pay what he was indebted to the partnerſhip.” © 


derzled of the co-partnerſhip eſtate, and that the part- 


it creditors in proportion to their debts, and as far as 
* CO-partnerſhip eſtate will extend ; and that if any of 
fartnerſhip eſtate remains, after the joint debts are 


paid, 


held by Hit Chief Juſtice, ag the court," that the 3 


he whole and ſell. a. moĩety thereof, undivided, and the 


rſt place, and that out of Jonſon s ſhate, ſatisfactionm 


art would Abant unto, clear after debts paid, and — | 
And this role has been ſince confirmed by a eee of | 


A queſtion was raiſed, whether Prevoſ?'s ſhare of the 


Lord Talbot ordered an account of what Prev had 


«nip debts ſhould, in the firſt place, be paid*to- the 


Bicknell 
Goodwin. 
2 Vern. 293. | 


Go vs ® 
Dofrelnoy. 55 
Davies 1 2 : 
Hanke) 9 72 
Gattat. 8 8 

3 Bro. 457. 
Vez. Jun. ao. 


I 5 6. 


Hague v, 
12 


12 Mod. 605 
7. 


Therefore if one partner dies, though the. e 
effects ſurvive, yet_the ſurvivor is conſideted. in * 
barely as a truſtee for the repreſentatives of h. 


nothing conſidered-as the ſhare of the rd dil ar 
wards, becauſe of the continuance of the property in c 


of the ſtock of the partner going out, is not wh 


would be ſubjeRed for his ſatisfaction. And as 
cannot affect the ſtock any further, than * 


Burr, 2176. 
Coup. 471. 
Cowp. 448. 


ot the relation in the ſtatutes, which avoids all the aft 
diſſolution of partnerſhip: by agreement, by 2n,executi 
partnerſhip effects, has the fame lien on any new go 
bas not, after a diffolution, a right to change the p 


eon, or te make an actual diviſion of the pe 
fecis; for one partner may be. A creditor of. thi 


paid then the PRO RESP . Ban 
bega out of Prevef's ſhare what he had embeazzled 


upon which footing t "the accdunts mull be taken, ; 


ſtock to the repreſentative of the-deceafed partner 
has a ſpecific lien thereon, although the ſurvivor 110 
wards: dies or becomes bankrupt. And if the partner i 
is 6iflolved by conſent, that does not determine the leg; 
intereſt, which continues as before, ſo that the prope 


thereby, but he remains equally entitled as joint-tens 
with/the other; and in a bill for an account, the * 


one partner and the ſeparate creditors of the other, the 


could, whoſe creditors they are. 
An act of bankruptcy by one partner, if if Ellowed by 
-commillion, Is a dilloſution af the partnerſh rſhip,. by im 


a bankrupt from the day of the bankruptcy; and fc 
the neceſſity of the thing, all his property being yeſted 
the aſſignees, who cannot carry on a trade, But after 
or by a bankruptcy, the partner out of poſſeſſign oft 


brought in, which he had upon the old. One part 


ull re 
i nerthip, to ten times che value of all the effects. ; litor 
+ ther. partner, in that caſe, can only have a right to ſh cr 
' account of the partnerſhip, and to the balance due th 
Mas 1 ang, on that account; and no person deri par 
15 | oy 


- ͤ "Obs 
His executor ſtands in the very ſame light. So tbe 
ences, under a cmmiffon of bankrupt, Againſt one 


nner, muſt be in the ſame ſtate. They can only be 


wants in common, of an undivided we ee 
| de ighrs-of the. other partner. 
Therefore, upon a queſtion, whether e 8 2 
int commiſſion againſt two partners taken out” aſter 


72 Mod. 446. N 


Fox v. nnn 
2 445. 


, againſt'a perſon in poſſeſſion of goods under a ale; : 


xr conſignment, bona fide, for a valuable conſiderations 
nd without any mixture of fraud, from. one. of the part 

who had not then committed any act of bankruptey 
ſelf, but after an act of bankruptcy committed by the 
ther partner. The court held, the action could not be 
nintained, becauſe the act of the partner, who, at the 


ine of the conſignment, had not committed any act of 


ancruptcy, bound both, and alſo becauſe, ſuppoſing the 
mignment avoided, by the act of bankruptcy of the 
ber party, then it is an action of trouver, by one tonant 
common, againſt another, which cannot be. A 
One of three partners in a ſhip and cargo, the colt | 
nd out-fit of which was, 4568 /. pays only 4104, in 
of his third ſhare, and gives his note far the re- 
inder; but, before they become due, is declared a 
Anpt. The other partners cannot, by voluntarily 
charging the note, ſtand in his place for any ſhare of 
© profits. But the aſſignees are entitled to a full third, 


th nga ons oth: Sy and the value of 5 


ſkip. 


if a partner is a Andie upon the partnerſhip fund, Le parte 


i have no Tatfadtion, But out of the ſurplus whi ic 
main after he} oint creditors are-paid, for the joint 
litors rely upon the oſtenſible ſtate of f the fundz-and 
re credit” to it | accordingly. | But Lord  Hardwicke 


Hunter. 

Atk. 227. 
Ex parte Batſon. 
Vez. Jan. 167. 


6 that where there are joint and ſeparate creditors, if 


* prtner lends a ſum of money to the partnerſhip, the 
creditors 


Sh F110. uf 8 8 RY 0% SA A BILE ene 
de vaſa, as. it appears from the order, ras as low 


Ex parte 
Hunter and 


others, 31ſt 


Manch, 2742. 


ann 


of the trade, but the whole was furniſhed: by Jan 
Hunter. By agreement, Specit was to have one tit 
of the clear profits of the partnerſnip. James Hunt 

having occaſion for 3,000.1. for theſe: of the pattut 
ip, and having in his poſſeſũon for ſafe cuſtody on 


tioner Henry Laney Hunter, for 100 4. each, princi 


an arrear of intereſt, he, without the conſent or kno 
ledge of the petitioner, Henry Laney Hunter, in \ 


as 2 collateral ſecurity. James Hunter lent the 20k 
bonds had been pledged in the manner ſtated, tt 


did not deliver any of the bonds at the time fixed, | 


Henry Lau Hunter's bonds, and of e 
Th, | | en 


a hot 0 ede aut 


James Hunter and Loth Speckt were Partners, Sec 
neyer brought in any money for the uſe or on accou; 


28 Seuiſh des Company bonds, the property of the pe 


money, and upon which intereſt was due from, the 19 
September, 17353 and alſo eight bonds of the EA lu 
Company, the property like wiſe of the petitioner Ha 
Laney Hunter, for 100 l. each, principal money, wi 


vember,, 1735, borrowed in nis own name, of the Ba 
of England, upon the ſaid South Sea and i In 
bonds, 3,999 l. and depoſited the bonds with the | 


in his own. name to the partnerſnip at-intereſl, and 
was accordingly carried to his credit in the partner 
books. Henry, Laney Hunter, upon diſcovering thut 


James Hunter's bond, conditioned for his redeeming 
the bonds, and delivering the ſame, with all intereſt « 
thereon, to the petitioner, at a day fixed, . James Hu 


afterwards he delivered the eight Eaſt India bonds, 
alſo, paid ſome ſums of money on account of the inte 
of the South Sza ad Saf India bonds, for which 
had given reckipts. 

Lotb Speckt knew and a _ James 4 Hunt 
1 3,000 J. of the Bank upon the ſecunty 


da the bonds out of the partnerſhip money, ſome of 
which intereſt was paid by the hands of Leib Specht. 


three ſeveral times 1, 500 l. at intereſt, for which he gave 
with intereſt at 4 per cent.; James Hunter lent the ſaid 
1,500 J. in his on name to the partnerſhip, at the ſame 
intereſt. The petitioner Henry Lanoy Hunter had re- 
dich was paid him out of the partnerſhip money. Toth 


ing of the petitioner the 1, 500 /, and his lending the 


2 we of which intereſt was paid by Speckt. 


Lanoy Hunter had applied to the commifioners 
he By e. litted to prove as a joint creditor, which was 
t In fuſed, and he now petitioned to be admitted as a cre- 
the Buer againſt the joint eftate, or if not, that he might be 


other petitioners were ſeparate creditors of 
James Shin, applying to be admitted to prove under 


ceping diſtin accounts. 
This caſe was much debated; A0 Lord Hartwicke 
| his order declared, that the debe or demand which the 


m to the uſe of the partnerſhip, mentipned in the affi- 


liets of the ſaid James Hunter, and that a dividend 
it to be allowed for the ſame out of the partnerſhip 
kate, in proportion with the ethgf<debts due from the 
Þ partnerſhip eftate ; and that che _— ere ditors of 


* | James 


hade 3 eee n of che peti- 


tioner's receiving intereſt on the principal monies due 


Heury Laney Hunter alſo lent to James Hunter at 


tree promiſſory notes under his hand to pay the ſame 


Hecit knew: of and agreed to Janes Hunter's borroẽw- 


be to the partnerſhip in his own name, and of James 
Hunter's paying intereſt out of the partnerſhip Wo | 


mitted. to prove againſt Janes Hunter's ſeparate 


e joint commiſſion, againſt his lee eſtate, and for 


id James Hunter had at the time of iſſuing the com- 
on upon the partnerſhip eſtate, for monies leht by. 


lit of Loth Specht, or ſo much thereof as might appear 
de due, ought to be conſidered as part of the ſeparate 


ceiyed ſome money on account of the intereſt of 15500 L a 


= 4 the joint . | 
*F eder is not _the a 


c Jamie e wet edel e e not he 
" dividend ariſing in reſpect thereof ſhall amdunt to, toge. WH 
ther with the other ſeparate eſtate and effects of the ſad Wi 
James Hunter, applied in the firſt place towards fatisfac- = 
the 

part 


tion of their ſeparate debts. And he referred it to the 
commiſſioners to take an account of what was due from 
the partnerſhip for principal and intereſt on the fal 
- ſeveral ſums of money lent as aforeſaid, and directed the 
- commiſſioners to take an account of the ſeparate eſtat 1 
and effects of James Hunter, including the dividend vo 
allotted on the before mentioned debt or demand come 
to the hands of the aſſignees, and alſo to take an account 
of what was due from James Hunter to the - petitioner 
Henry Laney Hunter, and that he ſhould be admitted 
a. creditor againſt James Hunter's ſeparate eſtate, for 
what ſhould appear to be due, and that the ſeparate 
creditors of James Hunter ſhould be at liberty to prox 
their dabts againſt his ſeparate eſtate, and that the ſepa 
rate eſtate ſhould bear a proportionable part of th 
expences of ſuing forth and executing the commiſſion, i 
be apportioned by the commiſſioners, _ 


But this has ſince been determined con as where 

8 . D 
226 Jan. 1784 there was a joint commiſſion againſt two par and 
un 780. ſeparate one againſt one of them. The petitioners aſſig ee 
Hire under the ſeparate commiſſion, petitioned to be admitte 


creditors under the joint commiſſion, for a ſum of mon 
brought by their bankrupt into the partnerſhip beyond 
| EM ſhare, and as being therefore a creditor on the partnerſhi 
mitted toprove for that ſum. But refuſed, on the principle that he g 
= wow 662 not be a creditor on the —— th in + competition 


entered in the ſecretary's book, and I have not been a 9 dai nate fa 

caſes, except ex parts Burrell here ſtated. : 7 

| 80 where one partner bas taken more than. his f 

out of the joint fund, the joint creditors, as the 

ſeems to be now fextled,, cannot be admitted to pri 

agaiaſt the ſeparate eſtate of the partner who drew © 
75 $6 | | 


ve ey untl hin e 6 dee are ſatisfiec unleſs b. XII. 
my be ſhewn that the partoer "ated fraudulently, Uk Yr 
yep * bene at his Tet arate creditors at tt N 


erwiſe by Fart Talbot, w hich did not Feed 86k 
the ground | of fraud, but generally | upon one of the 
prners |haying ta taken out more than bis mare of the 
Joint. CK. 9 20 


| Ex parte Blake. 
The facts. were, that te Values Taster and e 


Paul, 8 into a co-partnerſhip by indentures, dated 
the 24th ol F May, 1725, which continued till December, 

when they executed new indentures of co- part. 
WA dated the 21ſt of the fame month, and n ele 


rA. 


ad became bankrupts. The bankrupts, from the gk 
of the firſt partnerſhip deed, home to their failure, had 
kverally conſtant recourſe to the caſh belonging to the 
joint ſtock, and Lavington had taken thereout for his 
dyn uſe, at ſevggal times during the partnerſhip, 
$271 J 18 5. 82 the intereſt whereof had been com- 
puted to arrlount t 6291.85. 2:d. Paul had taken out 
of the ſaid joint ſtock for his own uſe, at ſeveral times 
vithin the ſame time, 2,296 J. 55s. 724. the intereſt 
yhcreof had been computed to amount to 388 J. 137 6d. 
nd at the fame time the bankrupts had paid intereſt for 
hore money, which they borrowed for carrying on their 
ade, than the ſums detained and taken out by: thaw re- 
pectively amounted to. 8 
The bankrupts were indebted, by means of weir; Joie | 
race, ſeyeral thouſand pounds more than they were able 
Þ pay. The ſums taken out, or near the whole thereof, 
re afterwards entered into their partnerſhip books, to 
ich each of them had free reſort,” but there was no al ä 
wnſent in writing by either of them to take out either dt 
e ſums, ſor each of them took what he thought proper, 
out diſtinguiſniag whether any part was ſo taken aut 
bis weekly allotpange, . ee and 
2 „ Kae ah . N A wth Gro 


4 
- 


Ok Partners. 
without aſking the conſent of his partner, but each wat, wail 
by the ſaid books, made privy to the eee. 
The petition prayed that the joint creditors might be 
admitted creditors on the ſeparate eſtates reſpeCively, for 
ſuch ſum or ſums of money, in re: ſpect of their — 
demands, as ſhould ſeem proper. 

The order recites, that it appearing by the ſaid led 


tures of co- partnerſhip, that Lavington was entitled te B. 
two-thirds of the faid joint ſtock, and Paul but to oneWMlnuct 
third thereof, and it alſo appearing by the ſaid ſtate e a 


facts, that the ſaid Paul did take out of the caſh and ſtock 
belonging to the ſaid partnerſhip, conſiderably more i 
proportion than was taken thereout by Lavington, it w 
thought that Paul ought to be conſidered as debtor ty 
the eſtate in partnerſhip between Lavington and himſe 
for ſo much as he took out of the joint ſtock more tha 
was taken out in proportion by Lavington, regard being 
had to their reſpective intereſts in the faid partnerin 
eſtate, and that the ſeparate eſtate of Paul ought to be cc 
ſidered as indebted to the joint eſtate of Lavingion ant 
Paul for the ſame, and the intereſt thereof. And it ma 
referred to the Maſter” to eſtimate and compute hai 
much the groſs ſum, in the faid ſtate of facts men 
tioned to be taken out of the ſtock in partnerſhip þ 
Paul, regard being had to his ſhare and intereſt in ti 
ſaid partnerſhip, exceeded in proportion the groſs ſu 
thereby certified to be taken out of the ſaid partnerlhi 
ſtock by Lavingtm, regard being had to his ſhare: 
intereſt in the ſaid joint ſtock z and for what the 1 2 
Maſter ſhould find to be the exceſs ſo taken out Wi: 
Paul, and for ſuch proportion of the intereſt in the i 
ſtate of facts mentioned and computed to have incurte 
upon the whole ſum thereby ſtated to be taken out 


the ſaid joint Rock by Paul, as ſuch exceſs bears Wiſs di 
the whole ſum fo ſtated to be taken out by Paul (wind In + 
' intereſt was alſo to be aſcertained by the ſaid Malt, pat 


the low ee under 5 _ 15 commiſſion a 0 


* . . * : 


Paul, and to be paid a dividend or dividends in reſpect 


Richard Paul. 5 

But in a ſubſequent caſe before Lord Ti _—_ he rt 
much conſidered the queſtion, and finally determined that 
the aſſignees on behalf of the Joint eſtate, could: not 
pove_againlt the i the Teparate eſtate, unleſs the partner had 
aken the joint t property with a fraudulent intent to - 
nent his ſeparate eſtate. | 


a 


x conſiderable amount, without the knowledge of Fendall, 
o did not intermeddle in the partnerſhip buſineſs, Lord 
(buriow, after taking time to conſider, thought he could 
vt permit the aſſignees under a joint commiſſion, to 
rore againſt the ſeparate eſtate of Lodge, without de- 
King upon a principle that muſt. apply to all caſes, and 


prtners and the partnerſhip in every joint bankruptcy: 
e laid, that if the affidavits had gone the length of 
ue ng the bankruptcy with the -inftitution of the 


hereof out of his ſeparate eſtate, remaining in the hands 
of the aſſignees under ſuch ſeparate commiſſion, in equal 
proportions with the other Ae neee, of the $2 


vaſtantly occaſion the taking an account between the 


urtnerſhip trade, and that Lodge, with a view of wind- 


airs _ "Hah dieſer; "pert ee, — 


Ex parte Gr.ll. i 
re Mayne 

ra 

u Os 


uſt, 1 


; Fendall out of bis property, had got him into the 
de, and then taken the TL of the partnerſhip into 


8 own hands, with a view to his ſeparate | creditors, 3 
wht have been different. Phe petition on the p part ol 


e joint creditors, 1 to prove againſt the Ng eſtate, 
diſmiſſed. 


In the caſe of * "who had taken property from 
& partnerſhip fund, and applied the ſame to his own uſe 
Nn 2 without 


fa mes 


omt alhgnees 
not permitted to 
prove againſt 
the ſeparate 
| | eeſtate, the ba- 
| lance of a long 
account due 1 a bertuer to the partnerſhip. 


Therefore where Fendall was a dormant partner with x 


x 1 Batſon, 
dre, and Lodge took out money from the partnerſhip to ** 


Jan. 1791. 


with 


Nr 
on behalf of the joint creditors were Howes to prox 
”_ the ſeparate eſtate. (2! 

On the 10th day of June, 1772, a pas cornimil. 
fron of bankrapt was awarded and iffued againft Alt- 
ander Fordyce, and on the 18th day of the fame Prune, 4 
| a joint commiſſion of bankrupt was awarded and iſſued 
againſt Henry Neale, William Fames, Alexander Fairy, 
And Richard Down, as co- partners and bankers; Mal 

— Janes, Forayre, and Down, carried on the [bukines 0 
| | bankers.in co-pattrierſhip together for ſome time before 
ceir failure, and in the courſe of their buſineſs they di 

counted from time to time bills and notes to a very largy 
| amount, which thereby became the joint property of 
x 43 the co- partners; and after the ſettlement of the laſt part 

=. nerſhip account at Chriſimas, 1771, Fordyce took out 0 

the ſaid houſe and ſhop ſundry of the aforeſaid notes 

bills, belonging to the co-partnerſhip, and applied and dil 

poſed thereof to his on ſeparate uſe ; an account wa 

made out thereof, and after making all allowances to Fi 

dyce for bills of his own, for caſh paid by him, and for! 

ſhare of the capital ſtock, the balance of the bills and not 

To taken away by, and applied to his own uſe, was agree 

and admitted to be the ſum of 55,504 7. 17 s. 11 d. f 

| which the petitioners therefore ſubmitted that they we 

"1 | —entitled to prove, and be admitted creditors under th 
Teparate commiſſion againſt Fordyce, for the benefit 

themſelves and the other creditors of the partnerſhi 

The petition further ſtated, that over and beſides t 

| above ſum of 55,5041. 17-5. 11 d. ſundry debts had bee 

4 — proved under the faid joint commiſſion, upon divers bil 

= and notes, which Fordyce diſcounted or pledged wi 

feveral perſons for money borrowed by him for his o 
ſeparate uſe, without being ever brought to the co-pi 
nerſhip account, but For4yce, having indorſed or fignt 


the firm of the co-partnerſhip to ſuch bills and notes, 
therel 


* 


hereby made the ſame A though the other Ch. XI. 
bo- partners had uo benefit therefrom or intereſt therein 
That a dividend of four ſhillings in che paund upon the 


it WY fun of 7,030 l. 4 6. of the debis ſo proved under che "n | 
d joint commiſſion had been paid. The petition alſo ry 
ne, 4 lated, that Fordyce was a guarantee to James, one of 


the bankrupts, to indemnify him againſt three-eighths of 
wy las which might be ſuſtained by the tranſations 


fc nich loſs could not then be aſcertained, but ſuch three- 
for ghths was computed to amount to the ſum of 6,782 J.; 


other claims were made upon the petitioners, as aflignees 
of the ſaid joint eſtate, upon various accounts, atiſing 
tom the ſeparate tranſactions of Fardyce, to the amount 
of 36,000 J. and upwards, which were not then ſettled 
out dend liquidated ; no dividend had then heen made of the 
eparats eſtate of Fordyce, the petitioners contended that 
they were entitled to be admitted creditors under the 
parate eſtate, for any dividends they had paid or ſhould 
py on account of the ſeveral] matters laſt aforeſaid. 
And therefore the petition prayed, that the petitioners, 
» aſſignees of the ſaid joint eſtate, might be at li- 
deny ar! admitted to prove the aforeſaid ſum of 
4 5504 4 175. 11 d. under the ſaid ſeparate eſtate of 
en rchce; and alſo to claim the ſum of 50,422 l. 4 . in 
eſpect of the ſeveral matters laſt mentioned, and that 
when they could give due proaf af the amount thereaqt, 
ner might be alfo admitted creditors for what they ſhould 
ides UM prove, and receive a dividend, ratably and in propor- 
ſoa with all the other creditors of Fordyce, under he 
ers bild ſeparate commiſſion. 
<4 wid}. You hearing the petition, it-veas ordered that the l- 
his ode, of the eſtate and effects of Henry Neale, IVilliam 
co- pa net, Alerander Fordyce, and Richard Nown, bankrupts, 
or ſon atliberty to prove a debt of 55, 504 l. 17 . 11 d. under 
notes NN ſeparate commiſſion iſſued againſt the ſaid. ienander 
there 74ce 3 and dt they de admitted creditors of the ſaid 
Nn 3 bdbankrupt 


Ch. XIII. 


ed by one partner 
to pay ſor an eſ- 
tate, but applied 
by him to pay 
partnerſhip 
debts, the lend- 
er cannot prove 
againſt the joint 
eſtate. Ex parte 
Wheatly, iſt 


July, 1797. 


| ſeveral ſums of money, part of his eſtate, and paid i: 


bankrupt for ſuch "oO and be pad out ol dhe chmee 


| —— eſtate of the ſaid Alexander Fordyce, now remaining 1 in, or WY 43 
which ſhall hereafter come'to the hands of John Harman, br 
William Wilſon, and Simon Frazer, as aſſignees of the fad WW titi 
ſeparate eſtate, a dividend or dividends in reſpect thereof, u 
in equal proportion to what hath been already paid to the a 
ſaid bankrupt's other creditors in reſpect of their debts; iſ": 
and as to the reſt of the prayer of the petition, the ſame hi 
was diſmiſſed, without prejudice to any of the e tu! 
net relief as to the ſaid matters by bill in equity. rail 
Ex parte Drake. + | Qne partner may be a creditor of another, and may, iy” 
_ chaps 9 225. he he. continues folvent, prove his "debt -und ſeparate 
Knight. Commiſſion. But if his debt ariſes from paying more'than 
| 8 Rep. 226. his proportion of the joint debts, it ſhould ſeem that his 
in. Abr. 
242. pl. 3. right to prove mult depend upon his having made ſuch 
payments prior to the bankruptcy of his partner. 
If one partner is an executor or truſtee, and with th | 
knowledge of his co- partner lends che truſt fund to thei" 
trade, it becomes a debt which may be proved againſt th W 
Joint eſtate, but if one partner brings the truſt money E 
trade, without the knowledge of his co-partner, it is hal 
breach of truſt i in is yore it cannot be e. as a jon 
; Yebu „ Bist 
Ex parte Apfy. Therefore on a petition, whites it e that on thi 
1 10 11th of February, 1790, a commiſſion of bankrupt iſſue 
y borrow- 


againſt William Tory, and the petitioner and Egivor 
Allen were choſen aſſignees; and in April, 1791, a ji 
commiſſion of bankrupt iſſued ' againſt Fames Alen 
Edward Allen, under which Lefter and Hyde were a 
pointed aſſignees. Edward Allen, before the latter com 
miſſion, and as one of the aſſignees of Tory, receive 


veral ſums on the account, and at the time of the bank 
. ruptcy, Edward Allen was indebted to the eſtate of 7s 
4321. 175. 64; which he had paid and applied in di 
charge of debts due from him, and James Alen, 1 
. crane in the joint 1 The 9 applied 


* 


Of Partners. N 
rats de commiſſioners to permit him to prove this ſum of Ch. XIII. 


4721, 175. 64. under - the joint commiſſion againſt the 


ro, v docs 
i the The Lord Chancellor ſaid,” in the caſe ex parte chess, 


ebe; de partners had agreed to conſolidate the ſeparate debts, 


rich made the difference. Here one, by abuſing his 


niſe a contract between the partnerſhip and the perſon 
moſe money it is. And he diſmiſſed the petition. 

| Where new! partnzrs are tak en into a trade, and it is 
reed that the ſtock of, and debts due to the old firm, ſhould 
come the capital of the new partnerſhip, and that the 
e firm ſhould take upon themſelves the payment of the 
ebts of the old firm, and the newepartnerſhip become 
unkrupt, the creditors of the old fir m may prove. M Joint 
editors of the new. 

Where ſeveral perſons are partners in trade, and ſome 
them carry on a diſtinct trade, and in ſuch character 
al with and become creditors of the other firm, and a 
int commifhon iſſues, proof may be made for ſuch debt, 
i they had dealt with ſtrangers, 


ay, if 
parate 
e than 
lat his 
e ſuch 


th th 
to the 
inſt the 
ey inte 

en 


A jo! 


t on thi 
pt iſſue 
Edwar 
ö 2 jol 
len an 
vere af 
ter com 
receive 
paid f 
je bank 
> of To 
:d in d 
Ailen, 2 
applied 


gen 


prtnerſhip, and the fame being refuſed, preſented this pe- 
a WY tion to the Lord (-hancellas,, praping.to be at liberty ſo 


tuſt, advances the money to the partnerſhip, that will not 


Ex parte Bing - 
ham, 23d 
March, 1792, 
Ex parte Clowes, 
2 Bro. 595, and 
ante, and in 18 
Staples and 

Co. new firm 
held to have aſ- 
ſumed the debts 
of the old. 


Ex parte Ring, 
24th March, 
1796. Ex parte 
Freeman, 24th 
March 1796, 
and in r Shake- 
ſhaft, Stirrup, 


and ee, and in re Caldwell and Co, 
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of Suits. at Law, and in equiry, by and 
| again the Aſſignees. 


beck. L Of eatinencing Suits, e. by the Auer. | 
II. How the Affignees are to ſue at Law, 
ſs 17 Suits do not. abate by the Banktupicy. 
IV. Evidence required to ſupport the Commiſſun, 
V. When the Bankrupt map br a Witneſs 
VI. Set g and mutual Credit. 
5 VII. Relation of the Att of Bankruptcy. 
5 E VIII. ns 


5 g ; N 4 3g, 


21 J. 1. e. 19. f. 14. 
: 5 G. 2. c. 30. f. 28. 4m. 
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855 07 commencing Suits by the Aſſignees. I 

ch. XIV. 1. 1. 7 | HE aſſignees are not to commence ny ſuit 1 In re 

8 I equity, without the conſent of the major part li, in 

r* value of the creditors of the bankrupt, who ſhall be pdt =... 

. meeting called for that purpoſe. M 

not be party to a CSS I 
1 1 8 . II. 

Ignees. | 
, x C. A. 78. | How the Aſſignees are to ſue al Law. * 


Tux aſſignees may bring actions at law, without! 
Huſſey v. Fidell, calling a meeting of the creditors. 
. 2 If the aſſignees bring an action upon a contract mil 
Same perſons by the bankrupt before his bankruptcy, they muſt ft. 


* nee Ir ths * to be but he 


| How the Allignees are to Sue at Law. 553-. . 
he contract is after the baukruptcy, the bankrupt can Ch. xv. fl a, 
ure no property of his own; and therefore they need not - Wd 
in the declaration name themſclves affignees. „ 
hut no joint commiſſion. They cannot in one action ſue for a debt due to A. and B. and 

| io for debts due to each individually. Hancock v. Hayward. 3 Term Rep. 433- Streatfield | 
1d r Halliday. 3 Term Rep. 779. | 


Thus where the bankrupt, ſome years after his bank- Eyans v. Man. 
ruptcy, and before he had obtained a certificate, continued O. 569. 
o carry on his trade as a lighterman, in buying and ſell- 
ng lighters; and, amongſt others, fold a lighter to the 
defendant, who paid him 307. part of the purchaſe money 
x the time of the fale. Afterwards the plaintiffs hearing 
of the ſale, applied to the defendant, and inſiſted upon 
hing the lighter delivered up to them, or the purchaſe- 
money paid ; but afterwards it was agreed that the defen- 
ant ſhould keep the lighter, and pay the reſidue of the 
purchaſe money to them, for which this action was 
brought. At the trial, the defendant's counſel objected that 
the action could not be maintained, becauſe the plaintiffs 
tid not ſue as aſſignees, not ſtate themſelves as ſuch in 
the declaration. 1 OY 
Lord Mansfield held, that the lighter was the property of 
he aſſignees, and conſequently a ſale by the bankrupt, was a 
contract as their agent by operation of law, and on their 
count. Therefore it was not neceſſary that they ſhould . 
ſate themſelves to be aſſignees in the declaration: though Z 
respect of the evidence in ſupport of the action, it might 5 1 
part te incumberit on them to prove the trading bankruptcy, 
ud fo forth; in ſhort the whole of their caſe, | 
Mr. Juſtice Willes alſo thought, that the ſale by the 
bankrupt could be conſidered in no other light than as 
yent or ſervant'to the aſſignees. 850 
Mr. Tuſtice ¶Mphurſt ſaid, that in caſe of an action at the 
kit of an executor, it is clear, if the action be brought on 
contract made by himſelf roſpecting the goods of the teſ- 
nor, he need not name himſelf executor, Therefore he 
lbubted in this caſe, whether it would be neceſſary for 
ut wdeſſhde plaintiffs to go into evidence of the trading bank- 
. luptey, &c, | 


* 


9 | | For 


354 
Ch. XIV, ſ. 2. 


— af and defendant, relative to the matter in litigation, and 
not merely a promiſe by implication. of law. And if ſo, 


Ver. 329. 
E: Cited 1 Ver. 


329. 


3 Lev. 191. 
Holt 95 


1 Mod. 324. 


2 Black. 8 30. 


. Intitled to recover as jure. In which idea the court con. 
| eurred. 


neyer allowed aſſignees of a bankrupt to maintain ind. 
1 afſumpſit (which is an action founded on contrad] 


money and every thing portable. The defendant objectal 


but a wrongful taking or. converſion, for which tre 


| . light, the practice has ſince much extended this aCtion ol 


both caſes it is the property of the aſſignees. And though 


CY 7 wg 2 7 <4 "FF 
; „ 
* FA . , 7 


ow the Adigners 
For here there was an actual —— 3 


the action is founded on an actual contract ante the 
plaintiffs and the defendant, conſequently the plaintiffs are 


Lord Parten, Lord Raymond, = Lon Harduici, 


or money bond fide paid by the bankrupt, after a ſecret ad 
of bankruptcy, to another perſon for valuable conſideration 
but they were obliged to bring an action of ous or 
trover for the tort. 

Thus in affump/it by an a 7 for. money had 
and received, &c. and non afſumpſit pleaded, it appeared that 
the defendant was nurſe to the inteſtate during his ſickneß 
and being alone in the houſe when he died, conveyed away 


the action would not lie, there being no colour of contract 


lay. But Parker, chief juſtice, held the action maintain. 
able; becauſe though the taking was wrongful, yet the 
Plaintiff might agree after ward, and make it right; and 
the bringing this action was an implied agreement; 3 and 
there were only two caſes wherein an action for money had 
and received, &c. could not be brought, viz. for money 
won at play, and money paid after a bankruptcy. 

But though this matter was conſidered formerly in that 


aſſumpit, as a very uſeful and general remedy; The ſams 
principle, which ſupports this action againſt one who re. 
ceives money, from the bankrupt himſelf, will ſupport i 
againſt another who receives it under the bankrupt. ] 


while this action was in its infancy, the court endeavoured 


to fim technical Arguments, in Joon of! it, as s by: a Ly 


are to Due at Law. 


in- Wl privity, Sc. yet that principle is too narrow to ſupport 
and een een the: extent in wee 
ſo, Wl admitted: 5 bo een e el: 916 
the Theron the afl en in ſuch caſes: ow their. eleBions 
are vo bring either an action of tort or aſſumpſit, but they can- 
on- bot bring both, and having brought one, and PIR to 
: julgment in that, it will bar the other. * 
che, It is in one caſe ſaid, that if a bond was ads to hal 
bi. truſt for B. who becomes a bankrupt, the aſſignees may 
a) bing the action in their own name, though B muſt-have 


ad nought it in the name of his truſtee; but this opinion has 


ion, been denied to be law by Lord Zardwicke, ho thought 


5 or clearly by the manner of wording the clauſe, relating to the 


| commiſſioners power of aſſignment of a bankrupt's effects, 
had Fac. 1. that aſſignees can only have the like remedy to 


855 


Ch. XIV. ſ. a. 


Kitchin v. 
Campbell. 

2 Black. 830. 
3 Wilſ. 304. 


Miles v. 
Williams. 

1 P. W. 249. 
1 Atk. 193. 


that cover a debt as the: bankrupt himſelf might have had; 


netz de words “ as the party himſelf might have had, in the 
away concluſion of that clauſe, n to him to be meant He | 


ected de bankrupt. 
tract, An action for money had and n will not ation at 
he ſuit of aſſignees, to recover the value of India ſtock, 


perſon who intruſted him with it for the purpoſe of 
wing. For it is a new ſpecies of property ariſen within 
nn, it.is not money; perhaps an action might be 
ed ſo as to come at the juſtice of the caſe, but an ac- 
ks money. had and received will: not _ in 5 _ 
"Whine money was receive. 

The aſſignees cannot bring an e toxecover: pay- 
tent of an annuity which the | bankrupt, prior, to an act 
bankruptcy, had agreed ſhould be applied to ſatisfy a 
dt due from the bankrupt to the grantor of the aunuity, 
in an action of debt on a bond from the defendant to 
t. 1 e before his bankruptcy, dated the 27th Sep- 
houg 1788, conditioned for the payment of an annuity 
your 1094 vp quarterly payments, by the defendant to the 
not1onſ The defendant | pleaded, that at the time af 


4 
. 

. F 
is” 
* 


ho te. 
Port 


. transferred by à trader after his bankruptcy, to a 


Nightingal v. 
Deviſme. 
5 Burr. 2589. 


TT | commencing 


i 


taining the fame out of the annuity fo due; and that th 


terly payments of the annuity became due. To thi 


amencing this action only ſour x he 


2323238 that on che 2gth-of September, 1788, and be. i 100 


fore this action was brought, and alſo before the bank. 


- Fuptcy/the:defendant;had/tent-200 J. bearing intereſt, v fe 
| the bankrupt and another on their promiſſory note, pay. the) 
wulle on demand; that the bankrupt, before bis bai ju: 


ruptcy, agreed, and by a writing under his hand of the beit 


ſiame date, authorized and empowered the defendant to ditic 


retain out of the annuity, as the ſame ſhould become due no: 
the 200 l. and the intereſt; which 200 l. and intereſt {til 
remain due, in arrear and unpaid, otherwiſe than by te- 


arrears of that annuity are ſtill inſufficient to ſatisfy th 
ſame. The plaintiffs replied, the bankruptcy of Blaki 
ton after the above authority given, and the aſſignmen 
of his effects to the plaintiffs, before either of the qu 


replication there was a demurrer and nne 


murrer. A 
Lord K Ch. Ir de doctrine uf 29 js ont 
ſet- olf bears no relation to the queſtion now before u ke 
and, indeed, I ſhould be ſorry for the plaintiffs themſehe gg tn. 
if the law were with them, ſince their conduct is ſo u and { 

; conſcientious, that if the defendant were to apply to eng 
court of equity for relief, that court would not only gi nent 
ſuch relief, but would alfo decree the plaintifts to pay i peter 


coſts both in law and equity, on the ſame e 
which Sir Thomas core, when Lord Chancellor, f 
. when he firſt gave relief againſt the neal 
the bond, the obligee in that caſe having paid the ſu 
mentioned in the condition after, though: not on, the 0: 
This is an action brought on a bond, which was made f- 
ſecuring the payment of an annuity at certain times 
the ear; and before the time of the firſt inſtalment, u 
obligor lent to the obligee 2004. in order to ſecure 0 
re- payment of which he entered into chis ee 
Ad in the plea, by which he n esel d 


, od 


— as Low. . 20 


end de payments of the annuity, from time to gies; till the ch XIV. 0 
de- 200 J. and intereſt ſbould be paid. But in anſwer to this * 


nk. WY it is ſaid, that theſe payments did not become due till 
ter the bankruptcy of the obligee, and that therefore 
y- they cannot be retained againſt his aſſignees. Now in 
ank- WY juſtice and conſcience it is impoſſible to raiſe any doubt, 
the der is there any doubt in point of law, for the con- 
t o dition of the bond has not been broken, and conſequently 
due, no action can be maintained upon it. It cannot be ſaid, 
fü that the condition has been broken, when it appears chat 
W payment has been made according to the terms of it. 
For though this is not a formal plea of ſalvit ad diem, 
et it is equivalent to it. But it is ſaid that this cannot 
be conſidered, becauſe the aſſignees had a right to thoſe 
payments which became due after the bankruptcy: but 
they. have only that property to which the NN is 
entitled, and they muſt take it ſubject to his N org 1 

dere thoſe payments were anticipated. . 

Ahburſt, J. — The defence ſtated in the plea does 3 not 
contradict the annuity bond; on the contrary, it is per- 
ſectly conſiſtent with it, and proceeds on the ſuppoſition 
of there being ſuch a bond. The plea affirms the bond, 
md ſpecifies the mode by which the money lent to the 
oligee was to be repaid ; namely, by retaining the pay- 
ments ſecured by the annuity bond; and it was com- 
petent to the bankrupt to enter into ſuch an 3 
ore his bankruptey. 

Buller, J.— This caſe vole 1 not want the albftanes of 
m act of parliament, or a court of equity. There is 
ndeed an old caſe which ſaid, that payment before the 
ay would not diſcharge the bond. But in the firſt place, 
hn cake has been frequently over- ruled; and if it were 
til law, it would not govern this caſe, becauſe it has 
held that the obligor may plead it as payment at the 
ky, and this would be evidence of ſuch payment. 

Greſe, J. declared himſelf of the ſame opinion.—Judg- 
nt for the ng | 


SECT. 


1 Atk. 263. & 
Petitioner be- 
comes bankrupt, 
aſſignees muſt 
preter a new pe- 


tition. Ex parte 


Rattray, 

23d March, 
1792. | 
Sellas v. 
Dawſon. In 
Chancery, De- 
cember 2, 1790. 
Daviſon v. 
Butler and 
others. In Ex- 
chequer, 23th | 


April, 1793- 


une in conformity to his determination. 


ſo held. 
that it ought not to be with coſts. 


been diſmiſſed for want of proſecution; viz. Tait 


ee of the court of Exchequer not to conſider b: 


1 7 
5 een f 


8 E CT. il. ee 
"o Mil by the Bunk 


Bebber gin the aint or defendant 0 not . 
a ſuit in equity, and therefore an order, for diſſolving an 
injunction niſi will be made abſolute, notwithſtanding 
the plaintiff is a een nen he or his ene e 
cauſe. | 
Some doubt wi boos fn upon this point ſince 
the time of Lord Hardiuicte, but it ſeems Now to b 
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For upon a motion to diſmiſs a bill for want Gi pro 
Ne cauſe was ſhewn that the bill was filed for an 
injunction againſt the defendant's proceeding at law upon 
certain notes which were in the defendant's pollefion, 
and drawn by one Baker, as the co-partner of the plain 
tiff, after the diſſolution of the co-partnerſhip, for a {ub 
ſequent debt of Baker's, and at a time that the defendant 
knew the partnerſhip was diſſolved; and that the plair 
tiff had become a bankrupt ſince the filing of the bill 
and therefore it was inſiſted, 1ſt, that the ſuit. was abſc 
lutely abated, and that no order could be made for d 
miſſing the bill for want of - proſecution, for which th 
caſe of Sellas v. Dawſon, in Chancery, 1790, was cited 
where Lord Thurlow, after taking time to conſider, | 
2d, That if the bill ſhould be diſmiſſed, ye 
For the motion i 
was inſiſted, that the caſe of Sellas v. Dawſon was th 
only one to be found to ſupport the poſition that the ſui 
abated; and that in the Exchequer there had been tw 
caſes where the bills, under ſimilar circumſtances, ba 


Carvick, 1 786, and e Ne C in Exchequet 
1789. | 
The Lord Chief 3 Gid,: It the 5 efabiſe 


n 
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ruptcy as an baten and it is alſo the courſe to charge oh. A — 0 


de bankrupt with coſts according to the circumſtances 


of the caſe. The only: difficulty ariſes from the caſe of 


E Sllas v. Dawſon, in Chancery; but as that does not 
bate ppear to have been fo fully debated on authorities, we 


zu link it ought not to prevail. Equity ſhould follow the 


ang va dice of the courts of law in this reſpect; and the 
hew WW practice of this court ſeems to have been conformable to 
the practice of the courts of law. In reaſon, the mere 
bankruptcy of the plaintiff ought not to prevent the de- 
kndant from being een a he Fg tor mg po A: 
of the ſuit, 

Thompſon, Baron, ſaid, In caſes of e the 1. 
lenees may come in by ſupplemental bill, but not by re- 
mor. If the aſſignees think the ſuit beneficial, they 
come in and take advantage of it; but if they decline ſo 
to do, that is no reaſon the plaintiff ſhould-loſe his coſts. 
in this caſe the aſſignees have nothing to do with the ſuit. 
(he bill is for an injunction to ſtay an action upon cer- 


e bill emption from the ſuit at law. As to the validity of 
abſo; e debt, that may be conteſted at the time of offering to 
for Me under the commiſſion. The motion for a_— 
ich He bill with coſts was granted. 


New affignees under a commiſſion of bankrupt upon 
le death or removal of the former, ſhall, on filing a ſup- 
emental bill, be entitled to the benefit of the proceed- 
gs in a ſuit begun in the time of the firſt aſſignees ; for 
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otion i 
was th 


N be hard, if there have been pleadings, examina- 


des, Lam, Sc. in a former ſuit, that the new truſtees ſhould 
Tait Tu the benefit 'of them by a ſupplemental bill, Tf 
cheque court, upon the death or diſcharge of aſſignees of 


Wrupts, ſhould ſay that they all muſt go for nothing, 

tabliſh at the new OOO muſt begin _ by original 

er bang | "mg 
ruptc | | h x 


un bills; and all that the bankrupt ſeeks is a perſonal 


e cannot revive, becauſe there is only an artificial 
nity between the bankrupt and the aſſignees, and Kt 
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ſuit, then all the expgnces DE ee in the NG 
would be abſolutely thrown away, But in the preſent 
method, though the repreſentative. of the former afſigne 
is not liable for coſts, yet by a ſupplemental bill, the 
„ bankrupt's eſtate is liable in all events ae den 

Beuit v. So at law, if the plaintiff becomes bankrupt, the action 

2 Wit. 3a. does not abate, but the aſſignees muſt proceed in the 
fy name of the bankrupt mil ues een 


5 | leutory'or final. | 
Kretehman v. As where the Adee in error, handy econ peti 
5 A judgment againſt the plaintiff in the eourt of C mul 
46%. Pleas, the plaintiff brought a writ of error, hich WH 
_ duly iſſued, allowed, and ſerved. Afterwards the de p 
fendant in error became a bankrupt, and his aſſignees ſue 15 

out a ſcire facias quare executionem non, reciting t the.te * 

covery below, and the writ of error. | 1. i 
Buller, J. -The ſcire facias is wrong either 1 ; 2 

Flt, as a ſcire facias quare executionem non, W "F 

appears from the recital that a writ of error is depending 4 

and, ſecondly, as a ſcire facias to compel an aflignm M 

of errors, it is likewiſe wrong, even ſuppoſing it did nt 1 

take notice of the writ of error depending; becauſe the end, 

has been a proceeding ſince the judgment. And the o 

Alter interlocu- is, that the aſſignees cannot make themſelves parties . K 
tory judgment ci 


execution fued the record in any intermediate ſtage of the proceedi 


pers we raging but it muſt be immediately after Judgment, though PR 


The court re- interlocutory judgment is ſufficient for that purpd 


r . 3 Here the aſſignees ſhould have gone on with the writ 1 
Waugh ab er ror in the bankr upt' $. Name till judgment. OY ; Mr 
* jg the Wr He muſt be quaſhed. 4 8 
* e e left 
: : ; riyed 
10 Fa? er 
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the „ 
4 IN 2Rions by ht by aſſignees, i it is neceſſary to prove Bull. N. P. 37 
__ tie bankrupt a trader within the ſtatutes, the act of bank- 
de wptey, that the commiſſion was regularly granted, the 


lügnment to the plaintiff, and property in the bankrupt. | 
It is an eſtabliſhed rule, that aſſignees muſt prove the 48 may 
pxitioning creditor's debt, by the ſame evidence which ques ty 


muſt have been ee in an . againſt che bank- releaſes to the 


aſſignees. 
rupt. Koopes v. 
| Chapman. Peakes, N. p. 19. | 
Think in an action of trover by aflignees A 
bankrupt, to prove the petitioning creditor's debt, a wit- Plumbe. 
Yuck was called, who ſwore, that the bankrupt had ac- OS 
knowledged to him, that he owed the debt upon which 
de commiſſion had been ſued out. On being aſked how - 
te debt aroſe, the witneſs ſaid, by bond; and the bond * 
was then produced. The ſubſcribing witneſs was an 
atorney, who lived in Somerſetſhire. He was not called, 
dor was there any proof that he had been required to at- 
end, or that he could not have been procured. | 
Upon a queſtion in court, whether this evidence was « Ia me 
ficient? Lord Mansfield faid, the objection was cap- knowledged by 
fous ; but it is a technical rule, that the ſubſcribing wit- . e : 
cls muſt be produced; and it cannot be diſpenſed with, ſuch party it 
ualeſs it OF" that his attendance could not be pro- — Gang AF og 
ured, _ duce the ſub- 3 
Me. Juſtice Abdurf added, That if the evidence of youre. 
lie ſubſcribing witneſs was to be diſpenſed with, by this 1 9 
nſeſnon of the bankrupt, the defendant would be de- 366. 
xived of the benefit of croſs-examining him concerning 
& une of the SxFOULIGN of the bond, which might be 2 
00 ; 2 
Th depoſitions of the act of bankruptcy, when re- Janſon v, 
led according to 5 Ge. a. & 39. , 41. 5 Widen N 3 


SE 0 You! A Oo 


% en d Bonkrupt way; * n 


Ch. xIx. 6 5. in i, action at law to prove. the preciſe time when the 
act of bankruptcy was committed, if ſpecified. therein; 


5 
Ast enrelling br 
the counterpart becauſe the witneſs cannot. tell his ſtory before the can. ill bn 
* miffioners, without ſaying when the act of bankruptcy 7 
Robſon. was committed. He muſt mention that naturally and of Rey 
* . — .courſe, and therefore is the more likely to ſpeak the truth, bn 
In many caſes, it being an act of bankruptey, depend 3 
upon the time; as keeping houſe on a unday Cannot E 

| make a man a bankrupt. 'The legiſlature confidered the dou 
{© _* commiſſioners as indifferent perſons, | examining the wit 1 
| neſſes with impartiality, and taking care of the intereſts] lin 
of all parties: however, it has not been determined whe- | 

- ther the depoſitions may be contradicted. he | 
. Thbhe author of the reports above cited, very ingeniouly eſt 
obſerves a remarkable inaccuracy in this ſection of 5 Gu, not 

N [8 bags 30. for after preſcribing the manner of entering the Sc 

25 commiſſion, depoſition, proceedings, and certificate 0 xtio 
record, it ſays, “ That true copies, ſigned and atteteliſ* . 

E as herein after-mentioned, ſhall and may be givenin A N 

6 


« evidence; but there is not in the ſubſequent pan a 
the clauſe, nor of the act, any proviſion for atteſting 
: ſigning the entries ſo made. Ir is only enacted, „ That 

: « the Chancellor ſhall appoint a perfon, who ſhall, b 
ce himſelt or his deputy, by a writing under his or they 

« 1 99 enter of record ſuch commiſſions.” 
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When the Bankrape. may: he a FE . | 


JA AN _ A BANKRUPT cannot be a witneſs to prove any ff 


Gardiner | to ſupport the commiſſion, ſuch as the petitioning TH 
N 16 * ditor's debt, the trading or his on act of bankruptcy. h. 


Crofs v. Fos, but if the defendant calls him, he waives all objections! 
and FIow*T"* the competency of his evidence, and the bankrupt may 


Herbert, there 


cited. croſs- examined by the Plaintiffs to. thoſe. facts. 


Field v. Curtis. 


2 &tratig? Lag een Gill v. e by Lee C, J. Mics Sur 


Bu P. 38. Fo * 
; * * 4 ! > 4 # 1 2 
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The i chil of the bankrupt, reſpecting his motive Ch. XIV. . . 7 


for doing AP: ar act, is not evidence of an act of ee agg 
bankruptcy, unleſs the declaration * made nc Bull. N. 3 
vith the facts. "LON Ig 2 


Rep. $12. 'Binkrypt before belag dut be LoincaiGan acknowledged he owed the petition» 
ing 07 rob 3 of che petitioning creditor's debt. Dowton v. Croſs, 2 
V. P. 1 „ 


But he ma be called inſt the ces to lain a Oxtade y. 
toubrful act a, ys pj ag 5 in expl N 

The bankrupt cannot be evidence to ſwear property i in Bull. N. P. 43. 
timſelf, or a debt due to his eſtate, without having ob- aw 100 
nined his certificate, and giving a releaſe of his ſhare in | 
the ſurplus and the dividends, for elſe he is plainly ; inte- 
reſted; but he may prove property in, or a debt oy to 
another, 

80 where a. trader had been twice a bankrupt, in an Kennet v. 
xtion by the aſſignees under his ſecond commiſſion, he Greenwoller 
; n incompetent witneſs even with a releaſe, unleſs he Hil. 0 G. 3. 
Was paid 15 6. in the pound, for he is not merely inte- — F. 
rſted in the ſurplus and di vidends on that commiſſion, 3 8. 0. 
but has a further intereſt, viz, to diſcharge his future 
feds, which he does by increaſing the fund of his 
bond commiſlion, as his future effects are liable i in caſe 
le does not pay 155. in the pound. 

Upon the ſame prineiple an uncertificated bagknint, 

not be a witneſs to prove uſury in a creditor, who had 

proved the debt in queſtion under the commiſſion; therefore Maſters m 

an action for uſury in taking more than legal intereſt 2 Term Rep; | 

n 500, from the 10th of April to the 20th of Odiober, 496: 

18, tried at Gloucefter before Heath J.—to prove the 

furious contract and taking, Lightfoot, the borrower of 623 

he motey, Was called: Upon the voir dire i it appeared, 5 

ir he had not repaid the money, that fie was Ae, 

d had not obtained his certificate, that the . 

bis aſſignee, and had proved this debt under the com- 

at 29 whereupon the bankrupt (the Witneſs) offered 2 

to the aſſignees of all intereſt, dividend, profit, | 

Cavs, Kc. &e. which might ariſe from the diſcharge . . 
Ooz this 5 


| $64 | When the Bankrupt may he a Wirneſy, 


Chi XIV. f. 5. this debt, or from the increaſe of the fund by the deduc. 
RT” tion of it, and alſo a general releaſe of all claims whats 
+, + ever to allowance and ſurplus. - It was then objected by 

the defendant's counſel, firſt, that a certificate muſt be 

_ - obtained before the bankrupt could be a witneſs, or the 

" releaſe operate to make him one; and, ſecondly, that the 

proſpect of obtaining a certificate by increaſing his fund, 

was an intereſt which rendered the witneſs incompetent; 


to which it was anſwered, that if a certificate had bea 
obtained, the releaſe would be unneceſſary, and that tie dle) 
proſpect of obtaining a certificate was only an influence the! 
which went to his credit and not to his competence: but 
the learned Judge being of opinion, that the rdaby 50 
only applicable to a debt due to the bankrupt, which be dan! 
might releaſe, or at leaſt his ſhare or advantage in or fron is u 
it, rejected the witneſs, giving the plaintiff's counſel len june 
to take the opinion of the court upon that point, M - H 
plaintiff having been nonſuited. The court were d wd 
- opinion, that this objection rendered the witneſs inen pt 
oY petent, and that he could not be examined before he d upt 
tained his certificate, for notwithſtanding the defend If 
had proved his debt under the commiſſion, which he nd: 
do for the very purpoſe of preventing a certificate, H ter 
was no objection to his bringing an action at law, u nde 
| ; arreſting the bankrupt for the whole debt. 80 
Walker 3 It is a ſettled rule, that a bankrupt may be a witne afigr 
Lenz. 01 to diminiſh the fund, though he has not obtained his ce only 
tificate; becauſe, in ſo doing, he ſpeaks manifeſtly agi io ſet 
Butler v. Coke, himſelf; for he may not only defeat his title to the deu 1788. 
tone aff oe fit which the law allows him, if the fund is of a cem dankt 
amount, but he hazards the diſplealure of all his su os þ 


: creditors. _ a 
| mats Rum, If a bankrupt has dal his e 15 tn 
Brown 269. allowance, his evidence wil full be KEEPS: ſor he 
LS. SOS; W to refund. * 
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Set toff ond mutual Credit 
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Tu 3 fon ſorting) off cl debts FE bern FA 
termined not to extend to aſſignees of bankrupts; becauſe 
they cannot be conſidered as mutual debts for where 
there are mutual debts, there muſt be mutual remedies; 
but the caſe of bankrupts is expreſsly provided for by 
5. Gee. Z. c. 30. ſ. 28. and in an action at law the defen- 
dant may ſet off his demand againſt the plaintiff, and there 
i no occaſion to come into a court of equity for an in- 
junction to the ſuit at law, and for an account. 

However it has been ſince held, that a Lene may, 
under the 2 G. 2. ſet off a debt due to him from the bank - 
rupt, __ Pos er are to be eee as _ N 
pt. 0 ee 

If ki is a Abe to a een . his dame 
d a creditor to him, upon a contingency that takes place 
ter the bankruptcy, he ſhall not be at libefty to ſer ood 
under the clauſe relating to mutual credit. 


only queſtion: was,' whether the defendants were-entitled 
to ſet off, ariſing from an agreement made in March, 
1588, between the defendants of the one part, and the 
bankrupt. of the other, by which (aſter reciting that a 


of the purchaſe of ſome cotton by the bankrupt, as their 


n order to put an end to all controverſy concerning it, 
t was agreed that the loſs, though exceeding r, 9000. 
ould be fixed at that ſum, and no more; and that in 
et or latifaction of that ſum, the n ſhould 


SEC O03 © from 


So in an action on a bill of exchange, the bhaintiſts the 
zignees of the bankrupt,” having proved their caſe, the 


G kyle cal 4 BL N 
Ch. XIV. ſ. 6. 


Wy _d ' 


Ryal v. Larkin. 
1 Will. 155. 
Bull. N. P. 177. 


Lock v. Den, 
2 Atk. 49» 


Ridout v. 
Brough. 


Cowp. 135. 


Ex parte 
Groome. 
1 Atk. 119. 


Hancock v. 
Entwiſsle. 

3 Term. Rep. 
435 _— 
See Fletcher v. 
2 Tenn Har-. 


los had been ſuſtained by the defendants, in conſequence 


iroker, for reimburſing which they made a claim on him) 


F \ 
- 

5 : 
5 { i * 


| e ſhould purchaſe them, paying for them in 
notes at three months date. And the banktuptundertook 


1 


tied, being of opinion that the defendants were) pot er 
- © titled to kool — a verdict. - 


Cu. J. ſald, if this deed had-never been entered into the 
Claim which the defendants had on the bankrupt could not 
| have been ſet off in this action, becauſe it reſted merely 


Kos 


& 


in - wha of 
annuity againſt... 
money lent bed 
good. stuley v. Arvaud. 3 Term. Rep. 659. 59 t9 retain debt for goods ſold * 


| feed the damages are liquidated, and the parties agreed a 
| means of making a recompence to the defendants, tothe 
- eee eee eee ed 


| when he obtains his certificate, he may be enabled to pets 


Set off and mutual Eredie; 
ak time to time, within the ſpace of. four, years, re recom- 
mend parcels of cotton, not exceeding. 1.30. bags at one 
time, to the defendants. for their purchaſe, and that the 


chat the clear profits on ſuch ſales ſhould, in the courſe 
— — diſcharge the 1,900 U. but 
if the ſame ſhould not be paid within that time, then the 
bankrupt agreed, immediately after the expiration: of the 
four years, in cafe he ſhould be then living, to pay them 
the difference. And if the -purgbaſes ſhould: occaſion 4 
loſs to the defendants, the bankrupt undertook: to male 
good ſuch loſs. Lord Kenyon, before whom the cauſe un 


And upon à motion for a new trial, . 


in damages; it aroſe from the miſconduct of the baikrup 
and might have been ſettled in an action. But by this 


certain things to be done in the oourſe of four years, asthe 
amount of that ſum. If a certain fam of money bal 


payments had become due before the bankruptey, the 
whole might have been proved under the commiffon. 
But it is clear that the bankrupt was not diſcharged by 
his bankruptcy, from the operation of this ' deed; ft 


form the ſtipulations oontalned in it. Then if the wer 
not diſcharged from his cov enants by his certificate, thi 
. under ——— nor al 
it be ſer off; for it had no/exiſtence as a debt at the tim? 
of the bankruptcy. The diſtinction has been well ſe 
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hem 
on 3 
naks 
was 
t en · 


dus eb ene ti vf re e En XIV t. 8, 
ud ex par N dacheſter, that it he demand be payable at W 
il events, though at a future day, it may be proved}. an 16 ny 7 N 
under the commiſfion; but where it depends on u con- Dobſen . 
ingenoy; whether it will be paid or not, it cannot be Ns. | 

poved unleſs it be ſecured by a penalty which is forfeited 131. A = 
lr) in which caſe the court will take hold of ihe legal v 4+ 
gut to give the party a remedy under the N pn” ; 
But in this caſe there was no legal demand at dhe dime | 
he bankruptey. And the rule was diſcharged. ot 

A note endorſed to a debtor of the bankrupt's alte 
hnkruptey, cannot be . K a 5 opt the 
aignees, 2 51) ee 8 

Nane dug whe was | nolſeſſed of a ste at it ima: Moth: 
of the bankruptcy, applied to Chambers, who he kbhew OY 53 
owed more money to the bankrupt's eſtate, ere him R 15 
to take the note, and claim a credit for it, in ſettling wic gyans. 
de. alignees. Chambers ſcrupled It and the bankrupt. 1 
would not conſent; at laſt Chambers ventured. upon 15 
ett s endorſerhent (who he ſaid was a good man) to paß 5 
the 127 /; and upon a notice to ſet off produced the note, _ 
Le Chief Juſtice, conſidering it might be dangerous to 
inquire into the preciſe time of endarhng negotiable notes, 
dreted the jury to allow it, which, wich much difficulty, 
ad merely in deference to his opinion, they did. But A 
yon a motion for a new trial the verdict was ſer aide; ; _ 
vith the concurrence of the Chief Juſtice. 1 _ 
Hal- Was holder of a bill for 2001. accepted: by the Ex parte Hale, 
kankrupt, which he endorſed away. The bankrupt, at 4 Feb. 1797. 
he time of his bankruptcy, held a bill accepted by Hel- 
fr 904. | Aﬀter.the hankruptey Hale took up the bill ac 
epted by the bankrupt, and which he had endorſed, and 
le now claimed to ſet. off the 90 4. and prove fur the re- 
due. Lord Chancellor held that he might prove the 
ad but, could ITE OE OO? on 
2 a #67 £01 195 E nn O63 þ 
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Fir there 8 ET credit one party thall Wil 4 


ft off the Rat 


| 4: ute is not to be con in 
Billon v. Hyde. fred, of dealings in, trade only, or or in caſe of mutull Wi 4, 
x Ack. 2%  . Turning accounts, but j in al caſes of mikual. credit. the BN 
1 Vezey 375. balance only ſhall be _  - _ & 
Laneſbordugh * Therefore | where Samuel Jones borrowed I, 500 J. 1 
ws 2 1 FAY Goes. on mortgage, and Ce. owed about 1,4000 to der 
| Ex _ Jones i upon notes, Jenes was allowed to ſet off his de. * 
1. Atk, 200. mand upon the notes againſt the mortgage. % 
Bill of exchange But if A. and B. are joint traders, and 7 * is in- 
accepted by A. debted to A. and B. on their j Joint account 100 L and 4 A 
is in the hands mo 
of B. B. buys owes faid „ 1007. on his ſeparate account, and 4 
po . B. become bankrupt; J. S. cannot deduct fo. much N 
is is mutual | 
credit. as As proportion of the 100. comes to out of the joint fu 
3 *. debt; becauſe the co- partnerſhip debts of A. and B. a en 
3 Terz. Rep. to be firſt paid before any ſeparate debts ; but if there be 1 
| TS nf a ſurplus beyond what will pay the partnerſhip debts, then 
ner may ſet off out of As thare of the furplus, J. 8. =, b 2 
- mo | ſeparate debt of n 1 4 
Stedſtone. 5 Term Rep. 493 Ex parte Quintin, 3 Ver. j jon. 248. 4 J. 
of non II a bond is given from a bankrupt to Z + ik at 150 
pra, heb. future day, and a debt owing from A. on ſimple contral . 
5 0: 3 to the bankrupt for a leſs fin” the account between 4 th 
and the bankrupt ſhall be firſt ſtated, and e one debt f. 5 
A unſt the other, and 4. ſhall bee entitled to a proportion «th 
able dividend of ſuch bankrupt” $ eſtate” pro rata with U. q 
TI creditors, ec diſcounting: the bond pa payal ble at a fun 1 
time, after the rate of 51. ber cent, fo or What he thall X 
< receive, to be computed from the actual pa payme | 
cc thereof, to the time ſuch debt ſhould o or would have be . 
UW come payable in and by ſuch bond.“ Tbeſe 3 arc 5 
Words at the. concluſion of the clauſe in the ſtatute 25 
Gee. 1. relating to creditors whole debts are payable a 8 
future day, Therefore if 4, is debtor to the bankrupt þ ll 
bond payable at a future day, and a "Creditor upon hi 165 
eſtate by ſimple contract for a leſs ſum, it would not b m 
Jak a and equitable that be odd be Age to prove b vo 


a 


— 


—— Etovie? 


ual Kt under the comniffion, and receive f has 5 
n- in the pound; and yet when His bond becomes due, 
ul BY te whole Gebt, priticipal and” intereſts w 24 84000 
dhe under the commiſſion. And though ſuch a debt, may in 


ſricneſs be ſaid not to be a mutual debt, it is a mutual 


al credit; the bankrupt gives a credit to the party in conſi- 
to Leration of his bond, though payable at a future day, and 
de: I gives the binkrupt credit upon ſimple contract, there- | 
ves it is a caſe within the equity of the 5 Geo, 2. c. 30. 

zu: Again, in an action brought againſt the defendant for 
d 4, money had and received to the ule of the plaintiffs a. as 
Agnes of Cox. © © 

The defendant pleaded the general iſſue, a verdict was 


Jount g found for the plaintiffs ſubject to the opinion of the court 
„ arc WWW en the following caſe: | 
re be That on the. 24th of e 1778, Cox, Ho Yard, | 


ad Fenn, agreed to purchaſe a row of pearls for an ad- 


ney. The agreement was as follows:“ London, 24th 
n « January, 1778, J. Cox, J. Holford, and 7. Fenn, pur- 
" "hy © chaſed a row of pearls of James L. Feune, for 2,050 4 
8 * including the commiſſion. © The ſaid ſum was advanced 
by J. Fenn, upon an agreement that profit and loſs 
*thereon | ſhould be equally divided between. them in 
s thirds; in conſequence of which we the underſigned 
do hereby agree to pay two-thirds of the intereſt thereon, 


ebt if 
ortion 
ith the 
 futur 
ſhall { 
ayme 
aue be 
art e 
tatute 
able at 
;rupt þ 
pon Ni 
| not | 
Trove hi 
del 


4 of pearls are ſold. Signed by Holford and Cox,” 5 

In November, 1778, Cox became a bankrupt, after 
which the defendant” ſent the row of pearls to Ching, 
where it was ſold for 6,000 ! and the nett produce 
thereon being 5,900 J. was remitted to the defendant. -.. 

Gr, at the time of his bankruptcy, was indebted to the 
&fendant i ina much larger yo; than a third of the Re 
df this adventure. X 


5 tion 


rerture in trade, and that Fenn ſhould advance the mo- 5 


2 not 
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a from the ſaid 24th of January, 1778, till the ſaid row | 


The defendant i in x this ation bad pleaded non n aſſume | 
and given notice of ſet off the queſtion for the conlidera- 


5 - 
+ 2 
> i 


h. Kite 6. tion of che court therefore was, whether he -was entitled 


| fendant. I 1450 ? 1217 6218 


. Deese. 


. leg 228. 
Kirkman v. 


5 Walker. 


6 Term. Rep. 
14. 

Chapman v. 
Darley. 

2. Vern. 117. 


wet of aun mti Errbü 


to ſet off the ſums owing to him from the bankruft, in 
bar of the action brought by the bankrupt's afſignees; fur 
We. the profits ariſing from the ſale of the pearls, 

It was argued by Davenport and Lie, at differe 
for the er, and by Baldwin and bom for the 


For the lain ir s infifted, that il theſe partan 
were part owners in a ſhip, and one ef them became 
| bankrupt, the third ſhare. of the ſhip veſts in the aflignees, 
and afterwards when the ſhip is fold the afignees muſt be 
paid a third, and if he was privately W e to the 
other partners it could not be ſet off. 

Suppoſe theſe pearls, had 8 of 1000 
value, had not the aſſignees a right to one if they had 
been divided; then ſending them abroad afterwards and 
changing them into money can make no difference, 

There is not 850 ae wn nun e tis 
point. 

In Enka wakes, 1 Ath. 230, the cee was 8 16 
ditor of the bankrupt for 100 J. and 10 J. and a debtor 
to him on bond for 340 J. payable on the 4th of. March 

1756, with lawful intereſt, and applied to ſet aff his de 
demand of 100 l. againit the principal and intereſt due on 
the bond, and not be obliged to prove his debt under the 
commiſſion, and take a dividend upon it only, e | 
Chancellor ſaid, though this is not in ſtrictneſs a1 
debt yet it. is a mutual credit, ſor the bankrupt give 
credit to the party in conſideration of the bond, thoug! 
payable at a future day, and he gives the bankrupt creat 
for the debt upon ſimple contract, and PIE 
caſe within the equity of the 5 Geo. 2. 

In the caſe ex parte Deeze, 1 Att. act it was dee 

mined that the purchaſer may retain goods till he.is | 
the price of packing, and if he has another debt que u 
bim from the ſame perſon, the goods ſhall not be take! 
from him till he has paid the whole, notwithſtanding d 
dehtor is become a bankrupt. 


Non 


St off and mutual =, 
! . Ch.XTV. £86, : 


ed 

in o at the time of his bankruptcy was indebted to the 
for deſendant in a much larger ſum, there was at that time 
es, 
ten 


0 mutual credit at all, at the time he broke there was 
no mutual debt, no dA bare ch paſt _ 
creditor. .. CAT 
7 It is ſtated Ha = WE path 488 was 3 to the 
en Enn RARE; 
me ind even without his knowledge.” 
bes, Werne dee, area till ſome years after the bank- 


| be „ ſo that the caſe excludes the poſſibility of C, ot 
the jy Ha ſtanding in his Ns e at chat time any 
Wemand upon Fenn. © 


qual 'The 5 G. 2.6. 39. 38 ena, that where thre hath | 
| had een mutual credit given by the bankrupt or any other 
on, or mutual debts between the bankrupt and any 
er perſon, at any time before ſuch perſon became bank- 
ut, one debt may be ſet againſt another, and what ſhall 
rear to be due on either fide on balance of ſuch ac- 
ct · rant, and on ſetting ſuch debts one againſt another, and 


etor pore, ſhall be claimed or paid an either lide reſpec- 
farch, wvely, : off 
is de The accounts, by this ſatute, nut be before the batt 


luc oa Tui ie the effential diffeterice between this c 
ler the {thoſe decided. "FS IE; 
; LK Fenn owed Cox nothing at the User the bankruptey. 
| the very pearl was in England at that time. 
Th apron rae re was an entire 
| W put to all his affairs. : 
t cted Could Fenn have gone before Ae cena and 
it 5486, don't ehuſe to prove this, becauſe there is an ad- 
ure between us, when * # homes are rn 
deter ne I will retain my debts. 
is pe There was no credit, nor no idea'of eie till long 
due er the bankruptey. : 5 
The ſtatute ſeems to make dar weng # flop and are 
de affairs, beyond which Wu ſhould go 0 a IH 


mm 


— 0 There ne 808 Aer eee 
Had Gax any n upon Fenn, at the dime af bujug 


| Jamentis accurately. drawn, to avoid the injuſtice tha 


to pay him intereſt for their ſhares till the pearls wer 
- ſold; there is no doubt but there was à mutual cral 
(ux had truſted him with the pearls, and he had truſte 


| this caſe and thoſe of Preſcot and Deexe. 


| | au 3 0 


e 


e pearls? 2 . Wo a 
# Fenn, could, not 5 as 1 an action sau an 
them till the goods were fold. du 
To allow this ſet af wag NE cont 10 the work 
the ate. ROE a5 e et 
The court, on the ſecond Aenne doppel Mr. Wil 
N the defendant, and Lord Mangfield ſaid, the act of pu, 


Would be done if the words were only "RO debts, and 

it therefore provides for mutual credit. 
In this caſe credit is given to the Chiang for 210 
of. pearls, which is to belong in thirds to three perſon 
As Fenn advanced the whole money, the other two 


Gx with other goods, which in all, probability he woul 
not 3 done. This is the real ber WA 0d 


caſe if there had been no bankruptcy, and the ban 
ought not to alter the real juſtice of the caſe. 


Mr, Juſtice Bulli Where there is a. truſt b 
to. men on each ſide, that makes a mutu ee 

The whole of the Solicitor's. / Lee) argument, goes b 
thew there are no words in the act but mutual debt 
which is directly contrary { to the N 

On principle and juſtice there is no oma ben f 


The ſet off being ee the fat. was cle 
1 05 defendant. = 

A perſon having accepted a ; bill to accommodate. 
"Irgover, from whom he afterwards bou ght goods, Al 
_ who. became a bankrupt before the bill Was payable, 
been allowed to ſet off the money paid on the acceptand 
in an action of afſum;f it brought by the aſſignees of ü 

bankrupt for the price of the goods. 


„ 


et of and ate Credle: 573 
1 The facts were as follow.—In Huguſt, 1787, Fn Ch. XIV. f. 
.d Pitter ſold goods to the defendant to che am dun „ 
hing 121. and on the th of March, 1788, they drew à bill a 
(. him, at two months, for 442 l. payable” to their Om + Tem Rer. 
| order, although at that me he was indebted to them in 

42]. only, Which bill the defendant accepted. ' Eris | 
int Potter made the following entry in their 8818 A 
« 4th of March, 1788, received from James Hodfon, an 
« xcceptance, due May 7th, 4427." to bill and notes to 
« provide 400 1. On the 26th of April ſeveral bills were 
feſuſed payment by Potter and Lewis, ſome of Which 
were preſented by | bankers on behalf of - the indor- 
ſers, On the 28th of April, 1788, che defendant went 
to the houſe of Lewis and Potter, and bought goods to 
the amount of 531 J. 7's, 6d. which were bent to him 
vith a bill of parcels, the ſame day; the goods were ſold 
to the defendant at fix months credit. On the 2gth'of 
hril, 1788, Lewis and Potter committed acts of banks 
uptcy, On the gth of May the commiſſion iſſued, and 
ey were duly declared bankrupts, and the plaintiffs | 
choſen aſſignees of their eſtate and effects. The bill for 
4421. drawn by the bankrupt, and accepted by the dea 
ſendant, became due the 7th of May, 1 88; the defen- 2 
tint did not pay it on that day, but in e follows * 1 
ing paid to Gih%n and Johnſon, the holders thereof, 200. | | 
on account of the bill; and in O-2ober following, before 
the fix months credit upon the goods was expired, he 
pad the reſidue, with intereſt. The jury thought the 
bankrupts'gave an undue preference to the defendant i in 
de ſale,” and gave a verdict. for the plaintiffs, damages 
4201. The queſtions for the opinion of the court were,— 
it, Whether the plaintiffs could ſupport this action for 
tie price of the goods? 2d, If they could ſupport this 
won, whether the defendant could not ſet off againſt it, 
he 427 1 Py, him on the above 2 7555 bill for | 
oy Tots oils 019% 
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| = conſequently that 2 judgment of nonſuit muſt by 
entered. It is expreisly ſtated in the caſe, that the goal 


5 Geo. 2. c. 30. ſ. 28. enacts, that where it ſhall appear t 
the commiſſioners, that there hath been mutual credit be- 


caſes ex parte Deeze and French v. Fenn. But if ana 


dants, with a view to defraud the reſt of the crediton 
and therefore an action might have been framed to diſaſſmm 


between the bankrupt and any other perſon, n the 


this caſe would have differed materially from thoſe two 
| becauſe in both thoſe cafes the goods had got into th 
hands of the reſpective parties prior to the bankruptcy 
and without any view of defrauding the reſt of the 


cafes, whether trover or aſſumpſit had been brought, t 


which it was, becauſe the ſituation of the parties was nt 


a 
Lord Kenyon delivered the opſnion of the court, Hh 


| this eas ard . —— 
defence againſt the action in its preſent form; 


in queſtion were delivered by the bankrupts to the defens 


the contract, which was tin&ured with fraud; for if ta 
affignees had brought an action of trover; they might 
have [recovered the value of the goods. The! ſtatute 


tween the bankrupt and any other perſon, or mutual debt 


bankruptcy, the commiſſioners, or the aſſignees, ſhall fe 
the account between them, and one debt may be ſet a; 
another, and the balance only of ſuch account alt e 
claimed and paid on either fide, in the moſt extenſive 
words; and therefore we are perfectly ſatisfied with t 


tion of trover had been brought inſtead of an aſſunjſi 


ditors ; aud therefore, according to the juſtice of the 
whole account ought to have been ſettled in the way 


altered with a view to the bankruptcy; but here it 
and if trover had been brought, the defendant would ha 
had no defence, and thoſe caſes would not have avalic 
him. But this is an action on the contract for the good 
fold by the bankrupt. And although the aſſignees ma wi 
either affirm or diſaffirm the contract of the bankrupt, ge 
if —o do affirm it, they muſt act conſiſtently throlgho® 1 


kind, blow hot and cold; and as the aflignees in this caſe 


. a as. its conſequences one of which b iy 
that the party z may ſet up the ſame defence to'an 
7575 bro £ 
5 inſt the bankrupt himſelf, aud conſequently may ſex. 
2550 + debt wien was owing, from the bankrupt to 
This docrine is fully recognized in Hitchin v. 
pbell, and in Ling v. Leith; Now here the aſſignees, 
ge this action on the contract, recognized the 
& of the bankrupt, and muſt be bound by the tranſac- 
ion, in the fame manner as the bankrupt himſelf would 
ave been; if he had brought the action the whole account 
nuſt have been ſettled, and the defendant would have had 
right to ſet off the amount of the bill. Therefore, on the 
itinction between the actions of trover and aſſiumpſit, 

e are all of opinion that a judgment ef noniule: _— be 
wered,— Judgment of nonſuit. 


clauſe in the 5 Geo. 2. for ſetting mutual debts one 
znſt the other, give in evidence upon the general iſſue, 

los upon a policy happening before the bankruptcy, in 

n action by the aſſignees of the under- writer, for pre- 
upon various policies under- written by him. 


eiiie 


at, to and for the uſe of the bankrupt before he 


eue of the plaintiffs as aſſignees, to which the de- 
v pleaded the general iſſue non afſumpſit, whereupon | 
was joined. The defendant: alſo gave a notice of 
rs for has en and Tecoived hy the e for 

The. cauſe came on to 115 Wied at Fe ſinings aſter; 
Lbaehnas term, 1785, before Lord Mansfield, at Guilds 


af the court on the following caſe 7. ih 00 3 
W * : | | That 


hey cannot, A cihend; abe id e of this — 7% 


reated this tranſaction as a contract of ſale, it muſt be 


* — affigneeg, which he might baren 5 


A broker having a del crodert l may, dud 


As in an aftion- for money had and received by the © 


ame ſuch, and for money had and received to and for 


E the jury found a verdict for the phintifls, 
3754-165. and coſts 13. S e. 0 
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Ch. XIV. . 6. 
F 1 — 


- hands. 


. ruptey of Liotard; that the defendant paid the at 


the ſtatutes reſpecting bankrupts, the defendant 
& entitled to fet off this account with Liatard,” . 


- xity. But the broker is liable at all events. 
- eFedere, and I never heard any inquiry made in ſuch cal 


that ſuch is not the practice. It makes no difference 


may be proved, and ſet off under the general iſſue, 


1 


es ann een Trend 


That the bankrupt John Listaru, being an under, 
writer, ſubſcribed. policies filled up with the defendat's 
name for his foreign n who were unknoyn 
ine ar 

That loſſes e on the — before the bu 


of the loſſes to his foreign correlpondems aker | 


bankruptcy. 5 
That the defendant had a W del * 7 ml. 

his correſpondents, was made a debtor. by the bankrupy 55 
for nie, and always retained the * in l 7 


The queſtion for the opinion of the court \ 
as « under the notice of ſet off, or under Ke. 


Lord Mansfield, C. J.—The whole turns on the mij 
ture of a commiſſion del credere. Then what is it? | 
is an abſolute engagement to the principal from t 
broker, and makes him liable in the. firſt inſtance 
There is no occaſion for the principal to communic; 
with the under-writer, though the law allows the pr 
pal, for his benefit, to reſort to him as a collateral ſe 


Buller, J.—I remember many actions brought 
Guildhall, againſt the brokers, with commiſſions a 


whether there had been a previous demand upon d 
under-writer and refuſal. And I can venture to 


the time of making the policy, whether the under-wri 

knew the principal or not. He truſted to the broker, 1 

credit was given to him, and not to the other, 
I agree that the notice of ſet off is bad, but this 


the 28th ſection of the 5 Geo. 2. c. 30. The words 
— are, « That where it ſhall _ 


dere Bil cont; or ne major part of them; that here Oh. ug 6. 
- bath been mutual credit given by che hankrupt” and | 
on WI any other perſon, - 6r miitual debts between the bank“ 
« rupt and any other perſon at any time before ſuch'pers. 
« ſon become bankrupt, the ſaid conmiſſioners, R ; I 
« ſhall ſtate the account between them, and one debt 
may be ſet againſt another, and what ſhall-appear to be. 
due on either ſide: on the balance of ſuch account, 
and no more, ſhall be claimed and paid, on either N. 
reſpectively ?:. 
. Thetefore we ſee by »this {eAion of the ata wit 
he afſignees could legally claim no more than ue * 
nce upon the account between the parties. 


Again in an action for money had and W to o me, pe- 
hich the defendants. pleaded the cg) iſſue, ieappeiied 285. 

1a caſe ſtated for the opinion of the court. 
That the bankrupt Jobn Rodolph Bartenſblag, 1 
a under-writer, ſubſcribed policies filled up with the 
hintiff's name, for his foreign eee ys 
ere unknown to the bankrupt, F 
That loſſes happened on ſuch policies to the 88 | 
665 J. . 9 5. 7 d. before the bankruptcy: of Bar- 
bag, and were adjuſted by him. That a loſs. on 
vther policy, to the amount of 6 J. 3 4. bappened be- 
ce the ſaid bankruptcy; but; was mae will W 
ich bankruptcy. 


oe That the plaintif paid the amount of the tales ts his | 

e g correſpondents after fuch bankruptcy, | | 4 
erence That the plaintiff; had a commiſſion del 3 3 | 9 
er- wii ä correſpondents, was made debtor by the bankrupt for 21 


| Fawn, and always retained be policigs in * | 
That a dividend of 101. 1 the pound. was declared 


iu, Aer the faid commiliion; on the 15th of June, 1782. 
e words That at the time of the bankruptcy, there was due from 1 
ar e to de dunkewpe che fam. of d l de _— 


fee Po = Lo 


878 2 
e An bes wa do from the bankrupt, for the Sow 
wb. L 9 10 = | © 


1 day of January, 1786. 
| Gvidend being paid, the plaintiff cauſed a notice to | 


| to. ſtand. —But if the court ſhall be of opinion that 0 


tex 02 and. mutual Credir. 


That on the 15th of March, 1782, the plaintif pu n 
to the defendants the ſum of -7504, and an the 17th of 
Muember, 1785, the further ſum of 606 J. 0. 34 
amounting to 1,356 L 0s. 34. And en the 18th of 
| November, 1785, the plaintiff proved the faid ſum of 
661 L 95. 10 d. under the faid commiſſion =. _ 

That the plaintiff never received any dividend under 
the commiſſion, or on account of the ſaid loſſes. 

That a final dividend of the effects of the ſaid banks 
, Tupt was declared by the faid ANI £0: i020 


That an the 1ſt of Pehonarss 1786, previous to fc 


ſerved on the, defendant, purporting that he had pai 
them the ſaid ſum of 1,356 l. of. 34. under a miſtaken 
idea, without deducting therefrom the aid. 6614. 9 5. 10 
for the aforefaid loſſes on the ſaid ſeveral policies ſubſcride 
by the bankrupt, for whom be was di credero to the fai 
foreign c correfpondents, and had paid fuch- loſſes _ 
ingly, and cautioning them againſt making any divi 
until he was paid the faid ſum of 66x J. g s. 10 4, 

'That there is now in the hands of the ſaid de 
alt ofthe bankrupt more than ſffiint o fu e 
demand of the plaintiff, _ 

The queſtion; for the opinion of FP LAT 
the plaintiff is/ entitled to recover era adn). 
plaintiff is entitled to recover in this action, the ve je 


tiff is not entitled to recover, chen the verdid to! 
or the defendants. 5 
Lord Mansfield, Cbief J. ſaid, the, ule had alwn 
been, that if a man had afually paid what, the law ve 
not have compelled him to pay, but what in equity 
eee 


ove .. age for money 11. Sy tg.” 80 Skis a wan 
un md 2 debt, which would otherwiſe have been barred 
paid by the ſtatute of limitations, or a debt contracted during 
h af bis infancy, which in Juſtice he ought to. diſcharge, 
36 though the law would” not have. com pelled payment, yet 
b ol 1 money being paid, it will not oblge the plaintiff to 
n of BY refund it; but when money is paid under a miſtake, 
wich thay was no ground to claim in conſcience, the 
cet Bi party may recover it back . by t this kind of action. 
Judgment for the plaintil 

alike But where "there is no del credere commiſſion, the 
broker is not permitted to ſet off floſſes on goods which 


to them, and not to the broker. 


bankrupt to him for premiums, out of what he. collects 
on the policy, where it is put into his hands to receive 
the money from the under-writers, * 
As where Mitford put a policy of inſurance on 
1 board the Earl of Hertford, into the hands of 
An his broker, that he might get it under- written, 
ich was done on the 3d of May, 1787, oy divrent 
erſons, Vaughan himſelf being one. 
-ndan In May, 1784, Mitford was debtor to dee in 
ty Ws, for premiums on ſeveral inſurances.—On the 16th 
Odober, 1782, a loſs happened, but being an average 
is, the actual ſum due from the under- writers on the 
icy was not liquidated and aſcertained till a time ſub- 
juent to the bankruptey.—In February, 1784, the 
endant being in advance for Mitford, for premiums, 
ic —_— reports not favourable to his circumſtances, 
ied from him the policy in queſtion, under pre- 
ace of receiving the average, with a view to hold it 
1 ſecurity for his demand, but did not tell I 
h Ju, 7605 Mitford became a bankrupt. 1 
k P p 2 an 


be inſured for other perſons, the debts _ properly due 


A broker is intitled to deduct money due from the 


Ch. xIV. £6 


Wilſon v. 
Watſon. 


I Eſpinaſſe, 274. 


| Whitehead v. 


8 
Tin. 2 . 
Trin. 35 G. 3, 


4 * 5 * 
E 
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' Parker and 


others y. Carter, c 


in 4 P. Trin. 
1758. 


10 Nevember, 1584, defendant got the Joſs adjufid mn 


AE IR WY 


Set off and ical. Hl: 


the policy at 50 per cent. The aflignees demanded the 
average loſs received by. the defendant; z. but by ſetting of 
what he had received in the general account with the 
| bankrupt, the balance was 108}, 55. 64, which the 
defendant. Paid into ü 

Upon a queſtion whether the dekendadt was itt 
to inſiſt upon this ſet off, it was argued for the plaintif 
that the debt became due from the defendant upon the 
receipt of the average loſs, which was after the bank- 
ruptcy, and therefore could not be ſet off; and, fecondy 
that the defendant had no lien but for the Premiums on 
that particular policy, and chat Vaughan having cue 
parted with the policy loſt his lien on it, although ita 
wards. came into his hands again. MS | 

Lord Mansfield ſaid, this is an item of the via) « 7. 
Leun, and I think there i is a lien. It is the juſtice of the 
caſe, that. there ſnhould be a general lien, and the lien re * 
vives when the Selen comes n into ad hands of tht 


2 WW 2 G. . = as cc. c- 


pa) 

broker. „ 20 wa: 
Mr. J. Bulbr e = as 2 ey cs paint, ” Fo 
there is a general lien on policies in the hands of the i ; 


Aurance broker. Ile ſaid the plaintiff, was wrong ev , 2: 
y. .. Firſt, the bankrupt had a good cauſe of action be a 
6-29 the bankruptcy, for this debt was due before ti BE 
bankruptcy although not aſcertained. Secondly, the f: 1 
5 Geo, 3. c. 30, is deciſive, for by that ſtatute the bea 
only is he debt. The aſlignees are to take the Accour 
and nothing i is received to their uſe but the balance. 
So in an action for money had and received to t 
uſe of the plaintiffs, as aflignces of Milliams a bankry 
Upon a ſpecial caſe it was Hated, that the bankrupt « 
rected an inſurance on three-fourths of the ſhip Pn 
dence from Portſmouth to Liverpocl. ' On: the, 
December, 1782, the inſurance was effected, and nd 
wen to the * On the eth of December, i. 


was due on from the ht to hs defendants 
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don 3021. On the 22d of December, the bankrupt commit- SY 


1 the ted an act of bankruptcy. On the 30th of December, 


me bankrupt wrote to the defendant, ſtating his fear of 
1 the being arreſted. On the third of January, 1783, the 
| the defendant wrote an anſwer, but not material. On: the 
7th of January, the bankrupt wrote a ſecond letter, 
ſtating” further apprehenſion of arreſt. - On che 9th of 
January, news arrived that the ſhip Providence was 
captured and carried into Bret. On the 14th of Fanu- 
ary, the loſs was adjuſted by the under-writers, - and paid 
| to the defendants. - On the 13th of March, 1783, a 


fendants the ſum of money paid beyond what was due 
to them from the expences of the policy and inſurance. 
The defendants contended they had, as tpolicy-brokers 


payment of -the balance due to them, and not merely, as 


ſurance. And the court were of that opinion. 
A demand againſt a bankrupt cannot be ſet. off in an 
ation by his aſſignees for trouver and converſion, ſubſe- 


bankrupt's eſtate, 

Thus, where the captain of the ſhip Africa beſpoke 
and directed repairs to be done to the ſhip before ſhe ſet 
out upon her laſt voyage, and likewiſe directed her to be 
ſupplied with ſtores and proviſions, for which he Was 
lable as well as the owner; and he had likewiſe wages 
due to him. The owner of the ſhip became a bank- 
rupt, and after the bankruptcy, and the demand of the 
ſhip by the alfignces, the captain paid the creditors their 
bil! for ſtores and repairs. The queſtion was, whether 
in this action the captain could be allowed to retain, and 
a deducted out of the damages which ought to be 


Pp 5 . Bo 


and general agents of the bankrupt, a right to retain the 
whole money received from the under-writers, towards 


was contended for the plaintiff, for the charge of the in- 


quent to the nn of effects belangt to the 


commiſſion iſſued againſt Williams. The queſtion was, 
whether the, aſſignees could recover back from the de- 


Wilkins v. 
Carmichael. 


Dougl 97s 


; S 4. 


Oibſon v. 


Hudfon's Bay 
Company. 
x Eq. Ca. Ab. 9. 


8 
Ke 


Bifſbop. v. 
Church, 


Church, one of the obligors, died, arid Mrs. Biſbop was it 


Sit 'off and mukttal 


given for the value of the ſhip, the ſeveral ſums paid for 
Tepairs, Rores, &c. or any of them; or whether any of 
the above articles were fo far a lien upon the ſhip, as w 
his refuſal to deliver ed * to tis aſſignee 
Without being paid? . 
The coutt were of opinion there 5 no Ken, and thi 
We money paid by the captain could not be ſet off. 
K company incorporated by charter, or act of palin. 
ment, cannot prevent the aſſignees of a bankrupt from. 
ng any ſtock he is entitled to on account of a demand 
they may have againſt the bankrupt, for the rule relating to 


| mutual credit does not apply to this caſe. 


But where there is an expreſs bye- law to ſubjeg the 
"Ack of each member to fatisfy the debts they ſhoull 


| "owe. to the company, it will make a difference. | 
Thus where the plaintiff, as affignee of the effects dl 


Sir Stephen Evans, a bankrupt, brought his bill aganf 


the Hudſor's-Bay company to oblige them to ſuffer him b 


transfer ſtock. The company infiſted that Sir Stephen 
"Evans was their banker, and greatly indebted to them, and 
that they had a bye- law to ſubje& the ſtock of each mem. 


ber to ſatisfy the debts he ſhould owe to the company, and 


they alſo inſiſted upon the clauſe in the ' bankrupt ad, 
Which directs the commiſſioners to ſtate'the' account be- 
"tween mutual dealers. And therefore, that they were eu- 
titled to hold the ſtock, and account only for the balance, 
if any ſhall appear againſt them. And of this e 
the court, and decreed accordingly. 

Where debts are due in different rights, they emal 
ſet off. 

Thus Mrs. Bj hop was the reſiduary legater 41 ſurvir 


"ing « executrix of her huſband, to whom Chiirch and one 


_ Owen had given a bond for payment of a ſum, of monef 


debted upon her own private account to Ws ** 
become a . 


„ . * x 


for n eb. X. bs 
y of Gejoint bond which {he had as executrix, ſaying that there — 
3 0 yas no mutual credit between, the parties; and if che 
nees court of Chaneery was to go into inquiries, of this ſort, 
an account mult be taken of the teſtator's hole eſtate, till 
that i it was ſeen if there was a ſurplus fo as thereout to male a 
ſet off. And another conſequence would ariſe, it is often 
uin. doubtful whether executors can take a reſidue, Wing 
(cl. WY might draw on infinite eg it ann. e us wt 
nand in ho fke See NE 7 7202 , 


03 | Ration to the 4a bebe. 
hould 


- in atliog deaths wy hae. it Gd be- 


comes material to conſider the relation of the act of bank 
nl Tuptey, which the court will not ae _ * : 
um to WY cauſe it is a caſe fridtiſim: juris. 3 KEY 


Thus on a judgment againſt the 22 2 was 
then a priſoner, a fieri facias was ſued out by the plaintiff, 
nd his goods were taken and fold by the ſheriff, The de- 
fendant ſtill continued in priſon, till two months were 
elapſed; munen — .. 
hon iſlued againſt him. 8 

Upon a. non Aa e thi] eee a" the 
money to the aſſignees, they (as was inſiſted) being in- 3 
led thereto, by relation to the time when the defen- 1 
dant firſt went to priſon. On ſhewing cauſe, it was „ 
alledged, that before the two months were expired, or = 
the commiſfion iſſued, the ſheriff's officer had paid the 
money to the plaintiff, which fact was ſworn by the 
officer, tough there: ne gr CIT cixcume 
ces. 5 
Upon ale hi öden Wat engl ab#thiWilet wan 
payed to direct an iſſue to try whether the money was 
"Hap paid to the plaintiff before the ene il 


224 1 e But | 


Ration to the Ait-of:Bankruþtcy. 
But the court ſaid, te relation of which the affgpess 


7 


Would take advantage is an odious one. Therefore they 


% 
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would not aſſiſt it. And that the aſſignees could nd 

bring an action againſt the ſheriff for the money; becauk 

that would affirm tho execution; as therefore they could 

have no advantage by the regular courſe of law, they 

| ſhould not obtain DD Ml tn ft oe 

Billon v. Hyde. The legal effect of an act of bankruptcy committed by 
2 Black. 5g. 4 trader, is to put it in the power of the commiſſioners u 
diveſt the property of the bankrupt by relation, which my 
Sabmiſſion to go back to a great length of time, and avoids all ad 
r done by the bankrupt, without regard to the fairneſs « 
voided by a ſe- fraud of them. S0 that a ſale of goods by the bankrupt, 
—_— of bank- after the act of bankruptcy committed, is a fale of the 4. 
Sed quære. ſignee's property, for which they may maintain trover or 
Vauiaste -a ſſiunpſit. And it is the ſame as to the payment of money; 


2 Vern. 229. but the rigour of this rule has been relaxed by the le- 
7 Jac. . 6. 15. giſlature, whereby it is provided, that the relation to thy 


Ca”: a ed 8 1 B. 
Ex T6 Axt of bankruptcy ſhall not extend to the prejudice of ay... 
Hane v. truly and bond fide before he ſhall underſtand. or know 
Penfold , | | tranſa 
. that he is become a bankrupt, or to purchaſers for valuad "Tm 

x].1.c. 15. fl 4. conſideration, unleſs in the caſe of purchaſers, the comm re. 
wy . i. c. 19. ſion is ſued out within five years after the bankruptcy * 
19 Geo. 2. or to payments for goods or bills of exchange bona fat r 
8 7 made by the bankrupt in the courſe of trade, withou Ty 
1 Salk. 18. knowing that he is become bankrupt, or in inſolvent ci Cuild 
Ifen act ofbank- nt 6a 
ruptcy has been committed, and them a ſale made, and then another act of bankruptcy, and 593 
commiſſion ſued out Within five years after the laſt a&, but above five years after the firſt, tie ereft, ; 
dale ſhall not be defeated/Radford e. Bludworth, 1. Lev. 13. Spencer v. Venacre, 1 Keb. 73 trial; 


I the holder of a bill of exchange give time to the 2 

ceptor upon condition that he ſhould allow intereſt, and! 

afterwards pays the, bill, having committed a ſecret act 

bankruptcy, this is not a payment in the courle of ty 

7 within the meaning of the atutgs , +... = 

Vernon nd Therefore in an action, brought by the aſſignecs i" 

I Taye cover 550l. paid by the bankrupt to the defendant after 
bankrupt,againſt Na 2 Te 648 5 

Pt,again — Rep 4, * 4 | crupte 


nees Wl bankruptcy. The a& of Wb was te a; 
they Wl 2d of May, 1785, but it was unknown to the defendant, +. 
-n« zs well as to ſeveral of her other creditors at that time. 
aut Two months prior to the bankruptcy, the defendant ſold 
ould BW an eſtate to one Ufterſon, who in order to pay for it had 
they I drawn a bill of exchange to that amount on the bankrupt 
5 in favour of the defendant; payable the 7th of February in 
d by me ſame year. When it became due the defendant ap- 
rs to Bi plied for it, and was told that it was not convenient at 
my that time to pay it, but if he would permit it to remain in 
acts Wi the bankrupt's hands, ſhe would allow him intereſt on it: 
sd chis he aſſented, and on the 22d of May, 1785, applied 
rp, Wi tor payment, which he received without knowing of the 
e a bankruptcy. The motion for a new trial was made on 
er de ground, chat as this payment of the bill of exchange 


tected by the 190 Ges. 2. c. 32. | 3 


uch a payment in the ordinary courſe of buſineſs as came 
within the proviſions of the ſtatute, for they conſidered the 


why” a 4b 

If a banker pays 4 draft of a war e caſni with 
them, after knowledge of an act of py the 8 
nees may recover the money. 

Thus in a cauſe tried before Me. Juſtice Buller, at 
Guildhall, the jury found a verdict ſor the plaintiffs. for 
16,930], The court granted, upon the motion of Bear- 
rft,/a rule to ſhew cauſe why there ſhould'not be a new 
tial, and the learned Judge reported all the evidence at 
ength which had been given at the trial ; but the follow- 
ng are the only facts neceſſary to introduce the points 
which aroſe and were diſcuſſed in eourt. Yer had 
committed a clear act of bankruptcy on the night of 
the 2d of May, 1785, which was well known to the de- 


me that ſo much: as the verdict was tuken for had been 


was made in the ordinary courſes of buſineſs it was pro- 


tranſaction as a loan of —_ at — woos became a 


ſendants, who were her bankers, and-it'appeared by their. 


But the court were clearly of opinion, that it was not 


Vernon 


v. Hankey. 


2 Term. Rep. 5 


113. 
3 Bro. 313. 


received To 
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. rectived-by;them on-account as 1 1 clin 


— time. In anſwer to this the deſendants gave in evidence arſt 


But the learned judge being againſt them on thoſe t 


that on the ad Aay, before the act of bankruptcy, inſtruc. NM. gai 
tions had been given to the defendant's attorney to du th 
up a deed of aſſignment from her to them of two ſlip it ha: 


which were then at ſea, and their freight, and alſo of u Nef do 


exchequer tally; that it was prepared on the 4th, bu 


owing to the abſence of the bankrupt, was not execute reſe 
till the 19th; of this they claimed the benefit, and the hot a 


alſo claimed to deduct a ſum of q, 670. being the amou n is 
of draughts drawn by the bankrupt on them after the baut ou 
ruptcy-in favour of creditors, and which they had pit 


points, directed the j Jury to find a verdi& for. the wh nade 
n 11 utes | 

The rule to:ithew cauſe. Aa nn Wer for and oy, 
der in order to have theſe queſtions more fully conſ 
dered, and alſo upon an affidavit by one of the defendant 

and two of his witneſſes, who had been examined at in the 
trial. Firſt, ſtating a miſtake in the verdict in a matifbem! 
of figures of 2,064 { and, ſecondly, that the bill of ” hich 
one of the ſhips, and an exchequer tally for 600 , lair 
been depoſited in the defendant's hands for ſome time gere 
previous to the 2d of May, as a ſecurity for money ovα e cor 
drawn by the bankrupt, and which had been delivered i tend 
again to her at the time of the aſſignment executed, ul, th. 
that upon the faith of thoſe depoſits, the defendants had i 


| terwards advanced large ſums of money. The aſſignmeng t: © 
therefore being void, the defendants claimed a lien up. dh. 


thoſe depoſits which were given up when that was talen 


cor 
Afbhurſt, J.—The two grounds on which the preſeahil. hat 
application for a new trial is made, are, Firſt, that the 
{ 

: 

oft 


ſendants are entitled to an allowance for the money wid 


they paid on the bankrupt's draughts, though ſubſeque 
to an act of bankruptcy committed by her, and full know 


ledge of it by the defendants: And, ſecondly, that d iba 
ate entitled to the produce of the depoſits on which Ut. 8 


Relation to the An of Bankeupecp. 


againſt law the ſecond is raiſed on an allegation of ſurprize 
it the trial. Now, with regard to the firſt of theſe points, 


of doubt, of great value, or of general importance, it is a 
preſent caſe all theſe circumſtances convene. But if it be 


on is there for granting a new trial, becauſe the plaintiffs 
rould be ſo much longer deprived of the fruits of the ver- 
lit to which they are entitled. There can be no doubt 
this caſe, for it is extremely clear that no payments 
nade either by or to a bankrupt are protected by the ſta- 
utes of 1 Fac. I. c. 15. and 19 Geo. 2. c. 32. when the 
xrty, either paying or receiving, has knowledge of an act 
1 committed. Here the act of bankruptcy 
as known to the defendants. Then is there any thing 
n the particular ſituation of the defendants to exempt 
hem from the general law on this ſubje& ? No argument 
mich has been urged has raiſed the ſmalleſt doubt in my 
pind, for I cannot conceive why a banker ſhould be in a 
lfferent ſituation from the reſt of the king's ſubjects, in 
be eonſtruction of thefe ſtatutes, It has been ſaid that the 
elendants were bound to pay over the bankrupt's money. 
ut the queſtion is, whether or not this was the bankrupt's 
loney, and whether it was not known to them that it was 
dt? Every man is equally bound to know the law ; there- 
re the defendants muſt have known, that a perfon who 
i chit a&t of bankruptcy is not a free agent, 
Id has no longer the diſpoſition of his property. They 
Wow that they were not bound to anſwer the bankrupt's 
ats; they muſt have known that they were doing an 
alu, and were afliſting in committing a fraud on the 
of the bankrupt's creditors, the ſpirit" of the bankrupt 
being an equal diftribution of the effects of the bank- 

FM. To tat theſedefendants, who have taken pert Gin 
3 yes 


it has been argued, that if the caſe involve in it a-queſtion 
ficient ground for granting a new trial, and that in the 


not a matter of doubt, the greater the value the leſs rea- 


dim a lien antecedent to the act of hankruptey. The Ch XIV G. i 
ſrſt of theſe points ſuppoſes the verdict to haue been gv 


tio 10 the Au of Bankruptcy. 


1 as rte g greditors the whole of their deman 
cout of chat fund which ought to have been equally d 
1 bduted to all, are not entitled to any favour. A ſeed 
| queſtion has been made with regard to the produce of th 
depoſits, the allowance of which the defendants claim i 
reſpect of the lien which they had on them previous to l 
bankruptcy. If that matter had been clearly made g 
at the trial, I have no doubt but that the defendants wou 
f | haye been entitled to the allowance. But the queſtion j 
whether we ought. to interpoſe now, as the defendant 
.were aware at the trial, that it was incumbent, on themt 
eſtabliſh that fact, for: they produced the ailignment 
the 19th of May, but failiag in that defence at the tri 
they now ſet up another ground, namely, that they ha 
© an equitable lien, inaſmuch as the depoſits, which w 

the conſideration of that aſſignment; were in their hai 
before the bankruptcy. Now it is material to conſds 
whether in a caſe ſo circumſtanced as the preſent, where 
party who has a defence which he knows is neceſſar 
be eſtabliſhed at the trial, but neglecting to make 
of that, relies upon another, i in which he fails, ſhall fe 
wards be permitted to avail himſelf of the firſt as a grou 
in this court for a new trial? Such applications ſhould! 
pence admitted, as it would be a great inlet tops 
Jury ; therefore, on both grounds, I am of opinion that 

"Ot trial ought not to be granted. 
Buller, J.—lIt is a great perſonal ſatisfaction to me 
* — has been brought before the court. Moti 
for new trials, have been very much encouraged of | 
years, and I ſhall never diſcourage them, for nothing ten 
4 Fi more to the due adminiſtration of juſtice, ; or even tot 
4 ſatisſaction of the parties themſelves, than applications 
+ | this kind. The court and the counſel are enabled to c 
1 ſider the queſtion more fully than they, could do in 
in hurry of buſineſs at wii prius. The grounds whick| 
| been mentioned by the defendant's counſel have freque 
20008 e ang. ought. PP to 11 2 court 
grant 


3 1} 2 ; 14:31» 8 


em 1 8 rules to Wy Sar ny mol reh N tv. n. 
KL pew trial; but there is a wide difference between the rea- 


Tee ons Which ought to induce the court to grant ſuch rules, 
ak. WM thoſe which are ſuffcient to granit new trials. It as 
im i well known that i in this court a rule to ſew cauſe w 
e dere ſhould not be a new trial is granted for little more 
ade than alkivg, if”; any plauſible doubt can be ſtated; but if 
"ke is were to be fallowed up by making the rule abſolute on 
Zou be ſame grounds, i it would be great injuſtice to the par- 
Ft, ies, and would tend'to multiply litigatſon to an enorn 


degree, Value alone is not a ground for granting a new 
al, although it frequently weighs i in Sranting a rule to 


os ſhew cauſe, The queſtion : in this ſtage of the buſineſs, 
KJ a s, Whether on any part of this caſe there is a" ſerious 


5 | bround for doubt? The preſent motion has been made, 
Fl aon the ground of ſurprize, ot on any new“ diſcovety 
0 We ade ſince the trial, but becauſe the defendants have made 
for miſtake at the trial, and have not availed themſelves of 


an advantage to which they! were entitled, if in point of 
oy hct they could have made it out. The ſecond ground is, 
_ there was a miſtake in point of law; for that the de- 
* 1 ſendants are not within the meaning of the bankrupt laws, 
nd that they are entitled to deduct thoſe payments' which 

they made to'the bankrupt's creditors ſubſequent to notice 
if the act of bankruptcy. "Thoſe are the two great points, 
of as to another, which has been made in the courſe of 
Med argument, Ichink it hardly deſerves à ſerious anſwer. 
16 This is not like the caſe put in the courſe of the argument, 
that if the aſſignees admit the receipts by the defendants 
v be good, conſidering them as agents; they ſhall likewiſe 
de conſidered as agents with reſpect to the payments made 
by them, The caſes in which hat objeRtion' has* been 
plowed, are where money has been levied under an ex- 
cution and paid over to the party; but there the whole is 

me act. If the ſheriff had a right to levy money under an 

ecution, he was bound to pay it over to the party at 


bas Re ſuit” the execution iſſued; and therefore it was 
gf * deemed 


ations 
d to. 
Jo un | 
hich 0 
reque 


wc deemed: :neonſiftent to ſay that the ſheriff levied the mo. 
eg ney legally, but paid it illegally. But there is no incon. 


1 | to the Art of Bankruptcy, rp 


ſiſtency in this caſe, the law ſays, that what the defendan 
| received from the bankrupt after the bankruptcy, is tie 

property of che aſſignees, and they have a right to demand 
it as money received to their uſe; but it is iapoſiibſe 

fay on this evidence, that the aſſignees have given the de 
fendants a power, or even conſent, to pay the money i 

queſtion to the particular creditors. Then, laying th 
out of the caſe, I will firſt conſider the queſtion of lay 
Whether the defendants, as bankers, are within the t 
ſtatutes of Fac. 1. and Geo. 2.? It is admitted, and it 
clear, from the ſtatutes, that the legiſlature have expreſſed 
themſelves in the moſt genera! terms: they ſpeak of per 
ſons in general, and therefore, if there be any exception 
ſavour of bankers, it is incumbent on the court to find oi 
ſome clear ground for the diſtinction. It was firſt (a 
that the defendants were not debtors of the en 
that cannot be ſuſtained on any ground; for, if a merchan 
pay 10004, into a banker's hands, he is a debtor fork 
much, and if he refuſe to pay it on demand, may be u 
reſted for it, and the merchant has the fame common 
medy to recover it which every creditor has againſt eye 
debtor, As to the word © underſtand,” which is uſedi 
the ſtatute of James, and which has been comments 
upon, it is too much to ſay that it can become a queſtian 
Whether a party did, or did not know the law ? If hew 
derſtands the fact, that is ſufficient, he muſt know the las 
and is bound by the conſequences, It often happens th 
criminals are tried for facts, the legal conſequences 0 
which they did not know ; this is more particularly ti 


caſe where the offence is created by ſtatute; ; but if ü 2 
facts be clearly eſtabliſhed againſt them, they muſt abid 1 


by the conſequences. In deciding this caſe, it is materi 
to-confider, firſt, the ſituation in which the defendant 
ſtand, and, ſecondly, to what a'vaſt extent the propolis 
contetided for, by * would lead, if it were permitte 


n 
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— in this inſtance, .. F Ne, 
bankers 3 it does not neceſſarily follow that a banker ſhauld w—y—— 
know the ſituation of thoſe who. employ him, and if he has 
ro notice of their inſolvency he will be. protected in, the, 
ayments which he makes to them; but thoſe. defendants, 
ho were creditors of the bankrupt to a large amount at, 
ie time of the. bankruptcy, had the fulleſt notice of the. 
ſolvency and bankruptcy, and they endeavoured to. prop. 
ke credit of the bankrupt, in order to ſave themſelves. 
[he confequences of the propoſition contended for by the 
Lfendant's cqunſel would be, that if a creditor. gave notice ' 
oa banker in direct terms, that the debtor had committed 
u act of bankruptcy, that a dacquet had been ſtruck 
inſt him, and, according to a part of the argument, 
at he had even been declared a bankrupt, yet if no aſ- 
gnment were executed, the banker might continue ta 
xy the draughts of the bankrupt. Such a 
nnot be ſupparted, therefore I have not the ſmalleſt doubt, 
the queſtion of law. The caſe put at the bar with re- 
ect to a ſheriff is not inapplicable, the courts have ſaid, 
at ſheriffs, being miniſters of juſtice, are entitled to the 
teion of the courts, if they act honeſtly ; but it has al- 
ys been held as clear law, that if a ſheriff, after notice 
fa bankruptcy, proceed to levy, though no commiſſion 
"i OW he muſt do it at the peril of anſwering to the 
But a banker cannot be in a more favourable 
| i than a ſheriff, becauſe he en n Rim into 
et ſituation. ; 
The next queſtion. is, whether in point of fat chere | 
been any miſtake in the verdict; now, excepting as to 
2064 J. which is allowed to be a miſtake in figures, 
$ depends printipally on the affidavit. But ſuppoſing 
defendants to be right, it only impeaches the verdict 
1,450. for as to one of tbe ſecurities for one of the 
ps which came into the defendant's hands, after the act 
bankruptcy, there can be no pretence. for a lien or 
t; then are the court warranted amn, 


592 


op. xix. c 1 from the delt, that the defendants had patt of tho 
5 ſecurities in their hands previous to tlie act of bankin 


2 ? is n 
It is fworn chat the bankrupt was in the habit of . Jon! 
on the defendants to 4 large amount, and that ſhe fre, note 
quently depoſited ſecurities with them. The ſecurties n in d 
queſtion it is aid, were put into the defendant's Kands for WW beer 
money dera But even if we wert at liberty w Jaw; 
reſt entirely on the deferidarit's acc6tint, it is by no meim out 
ſatisfactory, becauſe they ought to have known the eas {il fend 
time when thoſe ſecurities were depoſited: in their hands in fa 
there muſt have been ſome entry in the deferidant's books Wi der 
concerning them, but none ſuch have been ſtated, WY But 
Again it is left very looſe on theſe affidayits, whether tief and 
ſecurities were given for money when due, or «which uu 40d a 
after wards to become due, if the latter, as theſe draught ſeque 
were paid after the bankruptcy, without any previo i none 
obligation on them, that would not aſſiſt them. Wit hard(] 
reſpect to what was ſworn by the attorney at the tral kesifl 
that on the 2d of May inſtructions were given hin wf the 
prepare a legal aſſignment, that is not ſufficient, for i favou; 
does not appear from thence that the depoſits were Eo tha 
in the defendant's hands as a ſpecific ſecurity before the dere: 

bankruptey.— Therefore I am of opinion that we ough depoſi 
not to grant ane trIIuI . or 2Mgrt; identix 
* Groſe, J.—I agree with the defendant's coun (left 
| ſpecting the grounds for moving for new trials, and afWproper 
with what has fallen from the bench reſpecting te ty ad 
grounds for granting them. It is not ſufficient that M -ainſ 
cauſe is of value, or of importance, but it muſt alſo n entitle, 
volve in it a doubt, to induce us to grant a new eyery 
The ſuitors frequently derive great benefit from baia But tt 
their cauſes thoroughly inveſtigated on ſuch motiens, i ¶Nebtor 
it often happens from ſome accident; that complete ju mon 
tice is not done at ni prius. But on conſidering u mi: 


matter afterwards in court, unleſa it appears to be or a u. 
doubt, it would be unjuſt to ſend the 8 not 
trial. * preſent * is of value: and i 
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but of no doubt, and as to the miſtake in the figutts there Ch, XIV, c. 

;s no occaſion to ſend. the cauſe, back again to the ju 

| on that ground, ſince it may be cotrected by the judg 
notes, and the plaintiffs are ready to remit the difference R 

ia damages. Another ground for a new trial, which has | 

heen made in | this. caſe, is on a miſdirection in point of 

law; it is urged that above , ooo. ought to be deducted | 

out of the - ſum recovered, on this ground, that the de- CS 

fendants, as bapkers, having paid the bankrupt's draughts, Rl oy 

in favour-of creditors, to that amount, are not to be con- 

ſidered as debtors, within the ſtatute of James the ficſt, | 

But why not? The words of that ſtatute are general 

and clear. Bankers are ſubject to the bankrupt laws, 

unnd are liable to be ſued, and to every proceſs and con- 

ſequence which any other man is who has received the 

e noney of another and with-holds it. If there be any 

hardſhips in their particular caſe, as has been faid, the 

gilature muſt remedy it; but this is a general law, and 

if the legiſlature had intended to make any exception in 

favour of bankers, they would have expreſſed themſelves 

to that effect. Then it is ſaid, that they are to be-con- 

ſidered as mere ſervants, and that the money is merely 

depoſited with them as a place of ſafety, from whence the 

identical money may be taken by each individual who has 

o left it; but if that were ſo, and a banker had no other 

property than what might be thus depoſited with him, 

and a commiſſion of bankrupt were to be taken out 

zanſt him, a creditor for work and labour would not be 

entitled to. receive any thing under the commiſſion, as 

every perſon would be. entitled to take his own money. 

But that is not the caſe, and therefore a banker is a 


F r s F 7X =D 


ns, i 


Kedtor as much as any other perſon is who receives the 
te ju money of another; ſo that there does not appear to be 
ng U miſdirection. Another reaſon which has been argued 


Ir a new trial, is on the ground of ſurprize, for that the 
noche efendants only went to the trial prepared to diſpute the 
rtapoWpankruptcy,of Mrs, Tyler, their knowledge of it, and the 

h Vor. I. Qq aſſign» 


be 
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7. affignment. This does not appear to haye boen a' mil. 
take of tlie counſel, but of the parties themſelves, for the 
queftich" relative to the lien being entirely within the 
knowledge of the defendants, they ought to have in: 
Kriicted their counſel to rely upon it. But they choſe 
rely folely on the aſſignment, and having failed in eſta 


 bliſhing that point, they now ſet up an equitable lien ou 1 
che ground of the ſecurities having been depoſited in pau 
their hands for debts previouſly due; now that does net Indu 
elearly appear from the affidavits, for they are Rated 1 
have been e for money over- drawn, or to be © 

c er- druwn, but whether for the one or the owa ) 
does not appear; ; it might have been for either, and in 


Vernon and 
others aſſignees 
of Elizabeth 
Tyler a bank- 
rupt ag2iait 
Hanſon. 
2 Term. Rep. 


287. 


had recovered a large ſum againſt the Hanteys, for m0 


probability it was as a ſecurity for the latter, ſince the 
afſidavits go on to ſtate, that on the faith of theſe depoſit 
the defendants had advanced divers ſums of money. lu. 
deed; if theſe depoſits had been made for a debt antece: 
dently due, it would have been right and legal to hav 
allowed the lien; but if that had been the real fa the 
-defendants might eaſily have ſhewn it. Therefore I ca 
not ſay, that on the ground of ſurprize there ſliould bei 
new trial,” particularly as two of the witneſſes who wet 
examined at the trial, and to whom the whole of thi 
Lranſaction was known at that time, jou ſhy the aida 
and the rule was refuſed, © 

But the aſſignees having recovered the Une from th 
banker, cannot alſo bring an action againft the creditort 
hom the banker paid the draft. 

For where it appeared upon a motion for a rule & 
ſhew eauſe why the non-ſuit ſhould not be ſet aſide ant 
a new trial granted, that the defendant had receive 
1090 l. being the amount of a draft drawn in his favoul 
for u bend fie debt, by the bankrupt, on Meſſrs. Hanty 
her bankers, which' money was received by the defendant 
after notice of the bankruptcy, © And that the plainti 


wy Ever to the bankrupr, received by them, | 
* Ra ee ue 


v2 
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nl which action they attempted to ſet off this, as well as &- XIV, £7 
the ſyeral other ſums which they had paid on the bankruptts 


account; but it appearing that they had paid thoſe ſums 
with full a of the bankruptcy the ſet off was 0 


ſe th ; Hs 

93 diſallowe Tr 

f The. court were of opinion, that the counſel "on the 
on phintiffs had not laid a ſufficient ground. before them to 
ah induce them to grant a rule to ſhew cauſe, and Afbburſt, 
12 J. ſaid, it is admitted very properly; that the plaintiffs 
e cannot affirm and difafirm .the ſame tranſaction. Then 
000 try this queſtion by that teſt, This was no ſpecific mo- 


ny of the bankrupt paid to the defendant, it was only a 
payment in the common courſe of buſineſs by her bank- 
ers, who had, prior to that, received large ſums of mo 
ney belonging to the bankrupt. The plaintiffs firſt 
brought an action againſt the bankers, for all the money . 
received by them on the bankrupt's account againſt 
which demand they offered to ſet-off this as well as ſeve- 
nl other ſums which. they had paid on account of the 
bankrupt 3. to this the aſſignees objected, inſiſting that 
thoſe payments were made with their own. money, and 
not with that of the bankrupt. But in the preſent action 
they ſay it was a payment with the money of the |bank- 
upt, and the defendant having received it with know= 
[edge of the bankruptcy, they inſiſt that they have a right 
o recover it back, It has not been attempted to be 
lſputed but that the defendant was a bong fide creditor of 
e bankrupt, and a payment by her to him, although : 
"ith notice of the bankruptcy, would have been good as 
gainſt all perſons but the general creditors; if, therefore, 
Ie does no injury to the creditors; he does not hold it ri 
zainſt conſcience. The bankrupt's eſtate has not ben 
ured at all by this payment, for the aſſignees have 
cady received this ſum. from the Hankeys; then they 
that they have a right to bring this action againſt the 
kicndant, becauſe otherwiſe the Hankzys cannot recover 
ck, But the Hunte. paid this ſum knowing of .the 
Qq3 bank- 


73} 1446352; 
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ch. XIV. ſ. 7. bankruptey; and, perhaps, have no right to recover it 
S——— pack: but that is immaterial, as far as it reſpects the 


N aſſignees, they are now interpoſing between, two cred, 
tors in a caſe in which the general * of creditors han 
no concern. 
Buller, J.— The only y e now before the court 
is, whether this action againſt the preſent defendant ca 
:be ſupported? I am clearly of opinion that it cannot, At 
firſt the plaintiffs had an election, whether they wou 
bring this action againſt the Hankeys or this defendat; 
ſuppoſing no action had been brought againſt the Hin. 

keys, this action might have been maintained on the 
-ground that the payment by the Hankeys was a paymenh 
by their agent, whoſe acts they would have adopted. | 
in the former action which was brought againſt the Ha 
keys, they inſiſted that it was no payment on their 2 
count, and that it was void. They cannot therefore no 
de permitted to ſay that the n was made on thei 
account. 
SGroſe, J.— This action is brought on che . bh 
the defendant has received money from the Hanlen 
longing to the aſſignees. But when the plaintiffs brough 
te former action, they denied that the payment had bee 
made by the Hankeys on their account, and they ſu 
not now be permitted to contradict it. Rule refuſed, 

et notwithſtanding an act of bankruptcy, if f 

1 debtor pays the debt in conſequence of a judgment 
law, the ga cannot recover the money a ſecat 


time. | Is fo 

Foſter o. In January, * the mlaintif and defandant. enter ze 
* app Rep. into articles of co-partnerſhip for ſeven years, in wi... 
479. there was a covenant to ſettle their accounts year: T 


 Chriftmas, and to adjuſt and make a final ſettlement dies 
the expiration of the. partnerſhip, when the ſtock in 
profits were to be equally divided, and general rela... 
given. In April, 17885, the plaintiff committed an 20 


CO. | - bankruptcy, which was known to the defendant, but 
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Ver it i 1786, the parties came to an agreement that the defendant 
S the BW mould carry on the buſineſs alone, and they came to a 
ſettlement of accounts, in which ſeveral items were in- 
duded not relating to the partnerſhip account, and the 


defendant promiſed to pay it, 
Tze plaintiff in an action of aſſumpſit, obtained/i a ver- 
dict for that ſumy and a motion was made to ſet aſide the 
verdict on two grounds; firſt, that the action ſhould 
have been covenant, and not afſump/it ; ſecondly, that 
the plaintiff having committed an act of bankruptcy, 
which was known to the defendant, the latter was not 
warranted in paying him the money, as he would be an- 
ſwerable again to the aſſignees, if at any time a com- 
miſion ſhould be ſued out. ; 

Aſbhurft, J.— There is no foundation for this applica- 


dant's counſel, It is firſt objected to the form of the 
ation, that an account ſtated will not lie, becauſe part 
of that account aroſe on a partnerſhip tranſaction, and 
that as to that the plaintiff has a remedy of a higher na- 
ture; but by the ſtating of the account, and introducing 


"WT ether rules not relating to the partnerſhip, the nature of 
de demand is changed, and a new cauſe of action aroſe 

uſed. Wi independent of the articles of covenant. Both parties 
, If by agreement conſolidated the demand, and the defendant 


der this a new debt on an account ſtated. Beſides, it 
ls for the defendant's benefit, and it is extraordinary that 
he ſhould inſiſt on being haraſſed with two actions, when 
the whole demand may be recovered in one. 

There appears to be as little weight roo -in the ſecond 
objection. It is objected, that the plaintiff cannot main- 
tain this action becauſe he committed an act of bank- 


een 


87 
„ had ever been — 895 out on it. In February, Ch, XIV. IS 


. 
e 6 


balance being found in favour of the plaintiff 9 the 


re dag tion on either of the grounds mentioned by the defen- 


muſt be taken to have thereby given his conſent to con- 


WY, 4 long ago as in the year $784, though ip ops | 


** 


„ 
— 
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cb. xx 1.2. ; nat followed up by a commiſſion, nor by any . 
—— ſteps to obtain one. If this objection were to prevail, it 


were never in the contemplation of any creditor to fue 


| ſideration, it does not he 1 in the defendant's 8 mou to make | 
the objection. | | 


bankruptcy, there the rule holds, but not where he pays 
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would equally hold at any diftance of time, though it 


out a commiſſion, But I think that apart from that con. 


Where a perſon pays voluntarily with notice of the 


þy the coercion and judgment of a court of law. An ad 
of bankruptcy cannot over-reach a judgment recovered; 
if, indeed, it were by colluſion, that might alter the caſe, 
But there is no pretence for Goying | there is any colluſion 
in the preſent caſe. 

Buller. J—The firſt queſtion is, whether this action 
can be maintained in its preſent form. T he parties en- 
tered into articles of co- partnerſhip, in which there is 
covenant to adjuſt and make a final ſettlement at the ex- 
piration of the term. Primd facie, therefore, the plain. 
tiff was entitled to bring an action on the covenant; if 
it reſted there, the objection muſt have prevailed; but 
on the diffolution of to partnerſhip, the parties oY 
an account, 

And it is to be obſcrved, that the account was not 
confined to matters relating ts the partnerſhip, but it 
includes other articles for which covenant will not li, 
therefore when the defendant promiſed to pay the balance, 
there was an end of the covenant. And even if no other 
articles had been introduced into the account but thoſe 
relating to the partnerſhip, I ſhould ftil} be of opinion 
Aſfümp ſit would lie; forthe queſtion then would be, 
whether a previous partnerſhip being diſlolved, and an 
accqunt ſettled, is or is not, in point of law, a ſuffictent 
contideration for a promiſe? I have no difficulty in ſaj- 
ing that it is. Now here there was an expreſs promiſe 
by the defendant to pay the balance, and therefore the 
caſe cited t rom — does not PET» for in 20/66 
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double ſatisfact ion; if he has recovered a judgment in 
« form of action. he cannot afterwards recover in ano- 
der for the ſame cauſe of action. With reſpect to te 
er objection, in ſupport of which, the caſe of e 
4 Hankey-is cited, there the payment was made y 
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here was no expreſs promiſe; it iso objected, that the 50:20; WE 1 
loment in this action could not be pleaded. to an action — 
fought on the covenant; but I think it might; if pleads... a 
! with proper averments. Fox a plaintiff cannot — 


pays 
at iy with knowledge of an act of bankruptcy, . 
red; . followed up by a commiſſion. The aſſignees can 
caſe, ah recover waere the payment has been voluntary and 


ith notice; but in the preſent caſe there has been no 
ommiſſion, no docquet was ſtruck, neither was 3 
y intention to ſue out a commiſſion, and the defendant 
ll not be conſidered to have paid this demand volun- 
Ir. 
If indeed there.) were any fraud by the defendant's S, pon 


Hon 
en- 

1s 2 
ex- 
Jlain-' 
it; if 
; but 
tele 


ut there is no fraud in this caſe, the defendant has. no 
gal defence, and the action i is right in point of form. 


s not ch points, and the rule was diſcharged. _ _ 
ut it This relation does not only avoid acts in Pais, 1 
ot le, Ne every contract made or completed aſter the act of 


lance, Wkruptcy, but alſo acts on record, and legal acts done 
other dhe bankrupt, ſuch as judgments; ſo that if execution 
thoſe i aten out after the act committed upon a judgment 


fore, that execution is undone and ſet aſide. 


inion 
| be. But if a trader. aſſigns, goods at ſea, at the ſame time 
nd n rdertaking to deliver and endorſe the bill of lading 28 
ficient n as he receives it, ſuch endorſement is good againſt 


ding with the bankrupt, in ſuffering a judgment to be 
covered agaiuſt him, that would be a different caſe. .. . 


Gn, J.—Declared himſelf of the ſame opinion on 


Newland v. 
1 P. W. 92. 


Cont: 2 Vern. 


229. 
1 Black, 67. 


- Orlebar v. the 


Duke of Kent. 
1 P. W. 737. 

$0 if he endorſes 

a bill purſuant 

to a prior agree - 


ment. Elipe- , 


naſſe 20. 
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Lempriere v. 
Paley. 


n ſoy WP afignees, although between the aſſignment and en- 
romile ¶cclement the trader committed an act of bankruptcy... . 
re the Tar where trover was brought; by the aſſignees of the 
at caſe . to recover the value of about fifty tons of -; 


Qq4 Braziletto 
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4s 5 


600 


1 er. xv. 7 


— 


Relation to the Ac of Bankeuptrp: 
Braziletto wood, of which the defendant had taken . 
ſeſſion under an aſſignment from Syeds the bankrupt, he. 
fore his bankruptcy, and a bill of lading endorſed by tin 


afterwards; the particular circumſtances appeared to be 


as follows: Syeds having received advice on the 24th 0 
November, 1786, from his correſpondent, who refideds 
Nero Providence, by a letter dated the 28th of Szptenbe, 


1786, that he was about to ſhip the goods in queſtion 
on board the Elizabeth, which would fail in ſeven weeks 
on his (Syed's) account, and having procured an in- 

ſurance to be made on the 28th of November, applitl 

to the defendant the ſame day to advance money a 
the ſecurity of theſe goods, and of the 3 of infurar 
thereon. 

1 Syeds was at this time already indebted to the defer 
dant in the ſum of 190 J. and upwards, e ar. 


advance him 200 J. more on his note of hand, prori 
the goods in queſtion with the policy were aligned oi 


to him as a collateral ſecurity for both thoſe ſums. Thi 
was accordingly done by an inſtrument ſtamped, din 
the 29th of November, 1786, as follows: 


Theſe are to certify, that I John Syeds of Londen, ſhi 
broker, having effects in the hands of Meſſrs. Tinker an 
Forbes, merchants in New Providence, and having i 


_ ceived advice from them by letters dated the 28th and you 


of September laſt, that they had engaged freight to ſhip a 
board the Elizabeth, &c. bound for this port, who woul 
fail in November, 1786, about 50 tons of Braziletto« 


my account. I do hereby engage and oblige myſelf, 


heirs, executors, adminiſtrators, or aſſigns, to aſſign) < 


| liver, and ſet over to Fohn Paſey, Eſq; Re. the vi 


of the ſaid Brazilletto ſhipped on board of the faid . 
Elizabeth, in conſideration of 400 J. being advanced 


me by the ſaid 7% Paſſey, as a ſecurity for the p 

ment of my notes of hand, given him for the mc 

received by me from him. And further I oblige my* 
do depoſit in his hands the policy of inſurance, made 


the ſaid 7 is. Ch. XIV. Cu. 5 
tranfmitted to me to endorſe and deliver the ſame over to 0 


him (the defendant) his heirs, &c. and further it is to be 
underſtood, that if the ſaid Braziletto by any accident 
ſhould not produce to the ſaid John Paſiey the amount 
of the ſaid 400 l. advanced to me, I engage myſelf, my 
heirs, Ic. to make the ſame deficiency good on demand. 
And if the ſaid: Braziletto ſhould. produce more than the 
above ſum advanced: me, after all charges and intereſt are 
paid, the balance of the ſame remaining, is to be placed to 
my credit: ſigned and ſealed, John Syeds, The policy 
and the letters of advice were depoſited with the deen · 
dant at this time, and the bill of lading was endorſed over 
to him as ſoon as it arrived; but not till after the act 
of bankruptcy, which was on the ſecond of February, 
1787, and the commiſſion iſſued on the 10th. On the 
arrival of the ſhip in April, the goods were delivered 
by the captain to the defendant, who paid the freight and 
charges thereof, No tender was made by the plaintiffs 
of the amount of theſe dne when the = were 
demanded. | 
As to which Groſe, J in making his report, ſaid, 
that it appeared very clearly that the defendant was re- 
ſolved to diſpute the queſtion, as to the right of poſſeſſion 
of theſe goods, and therefore it would have been nuga- 
tory to have tendered the freight to him. The principal 
queſtion was, what right paſſed under the aſſignment to 
the defendant, and whether he had a right to retain poſ- 
ſeflion againſt the aſſignees? The bill of lading not 
having been endorſed to him till after the bankruptcy, he 
was of opinion, under theſe circumſtances, that the legal 
property of the goods remained in the bankrupt, till the 
endorſement, and that he could not diveſt himſelf of it 
ater his bankruptcy, in prejudice to the reſt of his cre- 
ditors, and therefore retuſed to nonſuit the plaintiff, who 
en, nn a verdict. A rule having been 
granted 


; : ; - 2 17 
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Ch. XIV. ay granted to ſhew cauſe why the verdict am not an 6 
| aſidez and n new trial grant. 
Alſbunſ, J.— delivered the Wr of 4 + Court, 
After ſtating the facts, he ſaid, two queſtions have been 
made, firſt, whether the plaintiff could at any rate re- 
cover in this action, without firſt tendering the freight. 
and charges; ſecondly, Which is the principal queſtion, 
whether hs defendant, on the circumſtances of the caſe, 
has not ſuch a property as entitles him to hold againſt | 
the plaintiffs? As to the firſt queſtion the court have 
already intimated an opinion, namely, that if the defen- 
dant is to be conſidered as a mere wrong-doer, the 
| plaintiffs. would have no occaſion to tender him an in. 
. demnification for expences incurred by him, in order to 
„ obtain a wrongful pofleſſion. But the ſecond queſtion 
3 is a material one: in order to the diſcuſſing of which 
] ſhall lay down the following principles, which appea 
to me to be clear. As between a perſon who has an 
equitable lien, and a third perſon who purchaſes the thing 
for a valuable conſideration, and without notice the prior 
equitable lien ſhall not over-reach the title of the yendes, 
for the title of him who has both a fair. poſſeſſion 
and an equitable title, ſhall be preferred to that of a mere 
equitable intereſt ; but as between the perſon who has the 
equitable lien, and the affignees, if the lien ſubſiſted be- 
fore the bankruptcy, they ſhall never recover or retain 
the thing without diſcharging the money due, The pay 
who has the equitable lien ought not to be on a footing with 
the reſt of the creditors, for whom the aſſignees are tru 
tees; for the creditors at large truſted to a perſonal credit, 
but he Who has the lien never gave a perſanal credit, but 
truſted to the thing., The money lent to the bankrupt 
would never have become a part of the aſſets of the banł · 
rupt, had it not been lent. upon the credit, of the thing 
pledged, and when the money is taken out of the bank- 
rupt's effects and ropaid, they are only juſt herr they 
CCC 
* 
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ald have been if the mone: had never been advanced, 
J between the perſon having the lien and the aſſignees, 


jous to the bankruptcy, it can never, even in a court of 


hority, I will firſt premiſe as a ground, that whatever 
iy likewiſe be ſet off in an action of trover. This was 
en and Farmer, 4 Burr. 2218. Taking that poſition 


be law, the caſe of Brown and Heathcote, 1 Ath. 160. 


me day by deed aſſigned to him the goods in two 
lips, then at ſea, and alſo delivered to him thirteen bills 


1 be ſaid to be a wrongful converſion, If the caſe | 
ſted on principles of reaſoning only, I ſhould have very 
[tle doubt, but this reaſoning is likewiſe ſupported by 5 


vy be ſet off in a court of equity on the ground of lien, 


plies very ſtrongly to this caſe. There Williams and 
s partner gave a bond to Heathcote for 1,200 J. and the 


lading and policies of inſurance, the latter of which 


Ch. XIV. f 2. 
ey muſt ſtand in the place of the bankrupt, and take his 
operty, ſubject to all the equitable liens to which it 
ould have been ſubje&t in the hands of the bankrupt 
inſelf, By the act of bankruptcy they only get the le- 
| right, The bankrupt himſelf had the legal right 
fore the bankruptcy, but he could never retain the thing 
it the lien, without paying the 1 money borrowed, fo. 
ther can the afſignees, Nor if the party obtains the 
ſellion, and they get it from him without paying the 
ney advanced for the retaining the thing » agreeable to 
awful ſtipulation between him and the "bankrupt pre- 


ppreſsly laid down by Lord Mansfield, in the caſe of 


tru ere endorſed to him, but the bills of lading were 
tod Wot; and a bill being brought by the affignees ' of 
t, but 2 inſiſting that as Williams had acted as viſible 
krupt ¶ aner of the ſhip and cargo, which were never put in the 


em for the benefit of the creditors, | But the court was 


FG could AN Kee be ſaid to dhave the 1 and 


ſſcflion of the defendant, the plaintiffs were entitled to 


opinion, that every thing which could ſhew-a right to 
e ſhip and cargo, being delivered over to Heathcote, 


* iſs 
* ; 
* 


* 


\ 
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en xxv. f. 7: . diſpoſition of them, and therefore the caſe did not fil 


within the meaning of 21 Fac. I. c. 19. and conſequendy Wi ** 

that- Heathcote had a right to retain the ſhip and cargo til ua 

the money was paid. That caſe is very ſimilar to te ©" 

preſent, for though there was an aſſignment of the bill a e 

lading, and here only an agreement to aflign, yet that ( 

1 f no difference, as neither conveys more than the and 

equitable title, There is a caſe in Brown's Rep, 15 

of Falkner v. Caſe, which though very ſhortly reported, i 

ſeems to apply to the preſent ; but I cite it from a many. Ve 

ſcript note, which is ſomewhat more tall. - That aſe g. 412 

plies ſtrongly to the preſent. "ot : I 

It might be a very great inconvenience to commeres, . 

if it were to be laid down as law, that a man could nere“ 

take up money upon the credit of goods conſigned, tl © h 

they actually arrived in port. There ſeems to be no in. 0 

convenience on the other fide, nor can it be any inlet t. fend 

fraud; for no other perſon can be taken in to lend te den 

money on the credit of the cargo, after the party has & 1 

| livered over all the documents to him who has the ff te 

lien. Therefore on the whole we think the verdi {udjt 

wrong, and that there ought to be a new trial. wur 

The acquiſition of property by act of law, has the f a a 

operation as an acquiſition by the act of the party; 11 1 

be completed before the act of bankruptcy it is good; i bh 

| not completed it is otherwiſe. Therefore an execution 5. 

lack 6. executed before an act of bankruptcy is not avoided b py 
1 Black. 67. 

| the commiſſioner's aſſignment. 3 

1 Black. 68. The ſheriff who executes a fieri facias upon the bank Dt 

rupt's goods after an act of bankruptcy committe hat 

and before the iſſuing of the commiſſion, is not a trel wit, 

Smith v. paſſer, but the aſſignees may maintain #rover againſt hun * 

Miles. 

7 Term. Rep. 475+ Ward v. Macauley. 4 Term, Rep. 439. not k 

| Cooper v. Thus in an action of trover againſt the ſherif of miſſi 

12 20. don, by the aſſignees of one Jabns a e A for gooe Al 

x Black. 65. ſold by them under an execution. Phill 

It appeared that on the 4th of Fa cbr 1753 Ja Bun 


| becarn a e ; on the 5th December the ng 
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was is entered againſt him by Godfrey, and the fie: ri fatias — 
was executed the ſame day. On the Sth 8 6 
commiſſion was taken out, and the ſame day an affign- 
ment was made. : 

On the 28th of December che ſheriffs ſold the goods; 
and on the 20th rn returned that they had levied the 
money. 
The court held the converſion or act of fale, clearly 
wrong ; and that trover was maintainable by the aſſignees. 
And that the ſaying of Lord Holt, & that no action would 
«lie againſt the ſheriff acting under proceſs, but ſolely 
* againſt the vendee,”” was a mere obzter note taken at niſi 
prius by Lord Raymond, when a very young man, and ſeems Cole v. Davies, 
to have been collateral to the caſe in hand; which turned 1 L4. Raya. 
upon 2 ſuppoſed colluſion between the plaintiff and de- 
fendant, as may be conjectured one the fourth reſolu- 
tion therein. 

lt is true, that formerly this ſeems to have been a l- If the plaincif 
gated point, and much doubt was entertained upon the in the execution 
ſubject, whether an officer executing the proceſs of the ph an a 
court is not ſo far juſtified thereby, as not to be ſubject to nan 8 
in action of any kind. 1 him without 

| joining the officer, Ruſt v. Baker. 2 Sta. 996. 
As where J. S. committed an act of bankruptcy on the pailey v. 


* bth June. On the 11th June J. D. ſued a feri facias Bennink. 


teſted the 4th June, but really ſued out the I Ith June, 12 3 : 


and by virtue thereof, the ſheriff took the goods, and af- | 
terwards* a commiſſion of bankrupt was ſued, and the 7 
goods aſſigned by the commiſſioners. The court held 1 
that the taking by the ſheriff was lawful by virtue of the 
writ, and that the iſſue was found for him; for he, being TY 
an officer, was obliged to execute the writ, and could 1 
not know of the act of N *t or that ag com- 1 
miſſion would ever be ſued out. 3 

All the reports of this caſe are confuſed; but in 3 Leu. 12. 
Phillips v. Thompſon it is ſaid, that the caſe of Bail rn. 
mee was refolved ener in "excuſe tr ns 
IP not 
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Ch. XIV. ſ. 7. 
2 Buir. 35. 


x Show, 12. 
Comb. 123. 
x Burr, 35. 


Mills. 
1 Black 205. 


Barwell v. 
Ward. 
1 Atk. 260. 
Tribe V, 
Webber. 
DaviesBankrupt 
Laws. 376. | 
King aihgnee of 
ngman. v. 
Leith. 
2 Term, Rep, 
141. 


at the ſuit of the plaintiff, and that he became a bankrupt 


of March. On the 19th of February, the plaintiff's at. 


not that the goods were bound by the delivery of the wig 


been given for the plaintiff, and to enter a non-ſuit, it 


cauſe was tried, at the laſt Mauidſtone aſſizes, that Langman 


paſt. The defendant in his anſwer to this, dated the 23 
&f Fibruary, ſaid, that as he had advertiſed the ſale au 
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And Lord Mansfield, 1 in Cooper v. Chitty, made a Come BY bor 
obſcrvation. bett 
$o the caſe of Lechmere v. Thrown; is put e Gogh el. 
upon making the officers: who had good authority, and Ma 
took the goods lawfully, treſpaſſers by relation, Mic: 
No difference can be made between the ſherif and the 0 t 
under-ſheriff, and where the officer acts fairly, and is WY 
ui. der real difficulties how to conduct himſeif, the court = 
will endeavour to help him as far as poflible; 3 but where * 
he has acted diſhoneſtly, the court will not aſſiſt him, 3) 
taking notice in a collateral way, of a commiſſion of with 
bankrupt. 2 A 
Whete a trader commits an act of Vane, by Ferdl 
lying in priſon for two months, it relates to the firſ day 4 
of his ſurrender, ſo as to over- reach all intermediate ” 
e 2 


tranſactions. 
As in an action on the caſe for money had and received 
to the uſe of the plaintiff as aſſignee, money laid out and 


expended, money lent on an acccunt ſtated, ' Plea zu 
afjumtft jt, On a motion to ſet aſide the verdict which had 


appeared from the report of Gould, J. before whom this 
the bankrupt was arreſted on the x9th day of TJauary 
by lying two months in prifon, which expired the 26th 


torney gave notice by a letter to the defendant's (who 
had been employed by Langman about the latter end 0 

January as a broker to ſell his effects) not to ſell then, 
becauſe Langman had committed an act of bankruptcy; 
that a commiſſion of bankrupt would ſhortly be iſſus 
againſt him, and that the act of bankruptcy would relate 
to the day when it was committed, which was ſome time 


be gul 
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for which Langman was in priſon, he had thought it 
better to complete the ſale, and that he had ſold the 
ef:s without any deſign to defraud. On the 1ſt of 


duce of the ſale. Tue defendant's counſel objeRed firſt 
to the form of the action, and that it ſhould have been 


trover 3 and, ſecondly, 2 ſale and payment were 
being before the act Af bankruptcy was completed, 


it the Tearned Judge over=ruled theſe objetions, and 


without coſts, - _ 
A rule having been PSs AE to ew cauſe Why the 
verdict ſhould not be ſet aſide, and a non - ſuit entered up. 
fbburſt, J. ſaid— Whatever doubts, have been for- 
merly entertained upon this queſtion, it 18 now clear that 
the aſſignees of the bankrupt have an election to to bring 


mly dſſinction attempted to be taken between. this 
ad other acts of bankruptcy is, that all the other as of 
bankruptcy are complete in themſelves, whereas this is a 
umplicated matter, and is inchoate till the party has lain 
priſon two months; and therefore the act of bankrupt; y 

not complete till the expiration of that time. But! 
be think that makes any difference, for as ſoon as the 
x0 months are expired, it relates back to the time of the 
arreſt, and then operates as if the arreſt were a com- 
lete act of bankruptcy in itſelf. "Then if the act of 
aKruptcy over- reaches all intermediate acts, ſo as to 
a Wii the property in the aſſignees from the time of the 
A committed, it follows as a neceſſary conſequence, that 
a ey may either affirm or diſaffirm the act of any party, 
ao after the ack of bankruptc tcy has converted the trader's 


Jarch the defendant paid Lengman 120 l. being the pro- 


cave the defendant MAE to move to enter up a denen | 


either trover or aſſumpſit, i in a cale like the preſent, The | 


. time 1 Bad and received to their uſe, or by bringing trover : 
d here they have choſen the former. The ſtatute of 
le an 2- makes no difference; that only provides that no 


Es into money; either by bringing an action for mo- 


payment 


begun to ſell; and the goods would not produce the ſum n. X1Y. 42. 


* 4s 


eb. XIV. .., payment ſhall be ſet afide which is bond. a the 
= bankrupt;in the common courſe of trade: but this canndt 
be ſaid to be a payment really and bend fide made in the 
common courſe of trade, becauſe the defendant had cu. 


Preſs notice of the bankrupt's ſituation. And though 
ſtricłly ſpeaking, at the time of the notice the act of bank 
ruptcy was not complete, yet after that notice the defen- 
Gant was not warranted in paying the money over to the 
bankrupt, and it cannot be called a bond fide. Payment, 
Buller, J. With regard to the ſecond point, whethe 
this be conſidered on thz conſtruction of the bankruꝶ 


laws, or on the caſes adjudged, I have not the (mallet{i 


doubt but that the bankruptcy relates to the day on which 
the bankrupt was arreſted, and the court are bound u 
conſider it ſo, nd reaſon upon it as ſuch. The othe 
objection as to the form of the action ſeems to have bee 
decided by the caſe of Hitchin v. Campbell, which fa 
that the aſſi gnees have their election to bring either troy 
or aſſumfgt. But without entering into the caſes upa 
that ſu oject, I ſhould be diſpoſed. to ſupport the latter 
for that is more beneficial to the defendant, becauſe i 
trever the plaintiff may recover the full value of ti 
goods, though the ſale may not actually have produce 
more than half their worth; but in gſſumpſit the aſhgnee 
are only entitled to recover what the really recely 
which is only what the fale of the goods produced. Bu 
even ſuppoſing there had not been any other caſe upontii 


ſubject, there could be no doubt in this caſe, for tl | 


letter written by the defendant in anſwer to one from i 
plaintiff's attorney, is deciſive that this action will I 
For ſuſt, he had notice that the bankrupt was in ink 
vent circumſtances, that he was in gaol, and that ü 
goods did not come to his poſſeſſion till after the artel 
to which he returned for anſwer, that as he had adverb 
and begun the ſale, and that the goods would not proc 
the ſum for which the bankrupt was in priſon, he! 
ought i it better to complete the ſale, and chat he had 


= 


the effects without g to defraud; Now this is Ch. XIV. f. 7. 
j much as if he had ſaid, that it was moſt beneficial for ee 
tin that the goods ſhould be fold,” but that he would 
hold the money for thoſe who were really entitled to it. 

Griſe, J. What is admitted by the defendant's coun- 
{is decifive, that an action for money had and received 
wil lie in this caſe, becauſe theſe goods at the time of the 
fale belonged not to the bankrupt, but to the aſſignees 
by relation back to the act of bankruptcy. So that the de- 
fendant having ſold their goods, is liable to an action for 
money had and received to their uſe, and particularly ſo as it 

bppears that he had expreſs notice of the inſolvency of the 
hukrupt, The only diſtinction between trover and 
efumpſit is, that which has been mentioned by my brother 
Buller, which is in favour of the defendant, hecauſe in an 
ation of trover the plaintiff may recover the full value 
of the goods at the time when they were re_taken, but in 
np ſit for money had and received the pl plaintiff conſi= 

lers the party Telling the goods as 1 Land is enti- 
tled to recover only the ſum for which they were actually 
L On both points it is equally clear that the as 
entitled to recover. Rule diſcharged. 

Payment of money by a father, on putting out his fon | 
prentice, has been held good againſt the aſſignees, 
tough a ſecret act of bankruptcy had been me 
bne time before. 

Thus, in an action of trover for 120 l. the caſe was, Rider v. Fowle, 
tht Portman, a goldſmith, having committed an act of 13 No C. 

Wunkruptcy in 1673, kept on his trade; and in 1677, 
wund his ſon apprentice to another goldſmith, and paid 
with him 120 l. an uſual ſum given in ſuch caſes; and 
terwards in 1679, a commiſſion of bankrupt was ſued . 
vut againſt Portman, and he was found bankrupt; and 
de 120 J. was affigned by the | commiſlioners to the 
Ipaintiff, as the money of Portman in the hands of Fowle. 
dad the whole court were of opinion, that this money 

Vor. I. = Ke was 


LY 


Forreft 69. 
Akerry v. 
Williams. 


1 Vern, 27s | 


Collet v. 
e Goles and 
ard. 
Forreſt 65. 


Wilker v. 
Bodington. 
2 Vern. 599. 


. was not aſſignable; being paid ſo long before the come 
miſſion, when neither be himſelf, nor no one ede, 
ſuſpected his becoming bankrupt ; alſo, the money ig 


father uſed, and was the uſual ſum given in ſuch caſes; 
ſo that no fraud can be intended; and the maſter is 


inſtruct him in the trade; ; and it would be unreaſonably 
to deprive him of the money which was given him upon 


tention. 


him of a legal title; but every advantage ſhall be lf 
him to defend himſelf. Indeed where a commiſſion iz 


many thouſand. pounds, and appeared publicly on 


Batten e 1 8 30 of Bankgu 


paid to put his ſon apprentice to the ſame trade which his 
bound by the covenants to maintain his apprentice, and 
that conſideration, ſince there was no fraudulent | in- 

A purchaſer for a valuable u without 


notice of an act of bankruptcy, ſhall not be obliged in 
equity to diſcover any thing that may tend to depring 


actually taken out, the caſe is very different, becuulk 


that is a public act, which all are bound to notice; but 
an act of bankruptcy may be ſo lecret. as to be impoitbly 5 
to be known. 4 
Therefore, upon a bill filed 2oainſt Ward and oth 10 
to ſet aſide ſeveral conveyances which Ward and the 3s 
other defendants in truſt for him had obtained of Ty/en 
after his bankruptcy, and alſo without any conſideratio 
The defendant Mard pleaded himſelf a- purchaſer fort 
valuable conſideration of all the eſtates in queſtion; and 
alſo that he had no. notice of Tyfſen's being a tradcr, d I 
of his having committed any act of bankruptcy. 10 
Lord Talbot faid, that Ward, having the legal ear * 
in him, ſhall by that be protected for ſo much as Ml 
really and bond fide paid Yen before notice of D bot 
bankruptcy ; and directed an iſſue upon che pain em. 
notice, Sc. 1 
do where James Pee on 1ſt May, 1707, coe: 
mitted an act of bankruptcy, although he afterwards pad rule 
ted 


8 


Aelativn to che Ha vf Bankruptcp: 


an. exchange 3 and aſterwarde, on the 1ft Borch eb,” 170% ch. 
2) FR ſettlement oh the defendant bis "Toy, on N | 


marriage, 


5 pwn marriage, ſettled houles, in Liibbury, on 255 N. 
f Peter Gray, in truſt, to ſecure 2,000 J. to his wife, if 
ny ſhe ſurvived; and now reciting that ſettlement, with.the 
f prixity of the Grays, who were parties to it, he aſſigns 
0 all his eſtate, right, title, and intereſt, to the wife's rela- 
bons, for the benefit of Harry for life, and of his wife 
0 for life, Qc. A 
"won The plaintiff, being the aſſignee under the Ratute of 
A bankrupt taken out againſt Bodington, the queſtion was, 
Fla whether a court of equity would decree the Grays to 
2 align the term to the plaintiff, or ſuffer it to reſt in den 
ion 13 

ee protect the ſettlement. 


Lord Chancellor ſaid, he took it to be the rule in 
equity, that where a man is a purchaſer without notice, 
he ſhall not be annoyed in equity, not only where he has 
e prior legal eſtate, but where he has a better title or 
right to call for the legal eſtate than the TIO 
therefore diſmiſſed the bill. 


Tier 

= SECT. VII. 

r for | 

F- and Of Cots. X 
len of 


Wurxx a ſolicitor carries on ſuits in equity for an 
ligne, without the authority of the majority in value 
of the bankrupt's creditors, preſent at a meeting ſum- 
moned 'for that purpoſe, the eſtate of the bankrupt is 


remedy againſt the aſſignee who employed him. 

The aſſignees moved to have money paid out of court 
to them, which had been paid therein on the common 
ule, whereupon the plaintiff (the bankrupt) had pro- 
on W ceeded to trial, and recovered a larger ſum, and after= 


Rr 2 


The ſettlement was Gus! . Jamer Bodingion had, on his i 


not liable for his bill for ſuch ſuits ; but he has a perſonal | 


verds became a bankrupt. The motion was oppoſed by 
the 
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f 1 559 
axriptcy in equity being no abate- 
went, an order ni for ditfolving in- 
junction will be made abſolute, as of 
courſe, unleſs cauſe ſhewn by bank - 


558 


aner becomes bankrupt, affignees 
nuſt prefer a new petition ib. 


tt of Bankruptey.—Sce © Endorſe- 


# are acts of bankruptcy [14] 72 
parting the realm, with a view to de- 


[14] 73 


- the dzparture is from ſome other 
wiive, although creditors are actually 
i 15. 

1440 74 

s may be explained by circumſtances 


28 


a ſhort time, it is 


5 > 


"7 denial to a perſon preſenting a 
| for payment, which was taken 
y before 5 o'clogk the ſame day 75 
ul to a creditor is evidence of keep- 


74 
ib. 


2 
) fendant is no abatement at law; 
but the aſſignees muſt proceed in the 
name of the bankrupt, until judgment 
either interlocutory or final 
fer judgment they muſt be made par- 
ties to the record by ſcire factas 

nkruptcy does not abate a ſuit. 


560 


ib. 
in 

558 
=: the aſſignees muſt be made parties 


1 


1 


is denied | 74 
But it muſt be denial to a creditor hay- 
ing a debt then due 78 


ceive it | 9 


Taking ſanRuary „ 
Suffering himſelf willingly to be 
without juſt and lawful cauſe [14] 


[14 
Suffering himſelf to be out-lawed 


Departing from his dwelling-houſe with 
an intent to defraud or hinder any of 
his creditors of their juſt debts- or 
duty | __ [14] 3x 
All by the 13 Elia. c. 7 


ſelf to be arreſted [x 


fraudulent grant or conveyarice of his 
lands, tenements, goods or chattels, to 


may he defeated or delayed from ro- 
covering their juſt debts [14 83 
By 1. J. 1. c. 15. 1 


; _ [14] 0% 

Being arreſted for debt, lying in priſon 

two months upon that o any other 
arreſt or detention in priſon for debt 


BY 5 1 : 
0 ; bog 


Actual denial muſt be proved, a general 
order to deny is ſufficient if a creditor 


— 


Or to a perſon duly authorized to re- 


14] 
0 
Yielding himſelfto priſon [14] 82 


Willingly or fraudulently procuring him- 
4 
Or his goods, money, or chattels to bs 


attachedor ſequeſtered 14] 82 
Making, or cauſing to be made, any © 


the intent ur whereby his creditors - 


Procuring any pratection other than - 
protection by privilege of parliament . 


* 


7 
As a clerk carrying a bill for payment 


ib. N 
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| | TIEN mn Tis) |. tors, i an act of i Ea ws "h 4 
« | 4; 98 | So conveyance of all to indemnify ; 2 6 1 
f "By the 21 7. 1. c. 19. ſurety 5 5 
Pay ing or giving 1ty to a petitioning 80 a conveyance of all to pay all bet and - 
1 creditor, whereby he ſhall privately | creditor, or all creditors ſpeci 15 ac 
78 have more in the pound than the ſchedule 1 An o 
other creditors U 5] 95:97 | So an aſſignment of all for the benef: 3 
1 5 C. 2. c. 30. . 24. of all the creditors, unleſs _ 5 
| Member of . 1:5 So M not paying, ra- aſſent to the decd 1 
ceiving, or coupounding with his] A colourable exception of patt wil u 15 
creditor, or not giving bond with two prevent the aſſigument being an 30 1 den 
3 ſufficient ſureties to be approved by bankruptcy dun 58 
= a judge of the court in which the] Conveyance of part in contemplation 15 
1 - aCtion is nun ; bankruptcy, is itſelf an act ef bai dut 
$6. +634 -. £261}, ruptcy 89,9030 bi 
AQ of ban ruptcy muſt be committed | Conveyance ſraudulent within the 1; mii 
in England 72 or 27thof Eli. is an act of bankrupt of ] 
ay be committed after the party 42 q1 pn 
left off trale N ib. Mere formal bail, will not prevent thy tut 
Wer the realm, with a view to aRtof bankruptcy by lying in pri rocu 
ud or delay creditors, ar for any 954 og 
Fiber, cauſe, if creditors are thereby | Lying in priſon two lunar months Attach 
layed, is an act of bar krupty 73 [act of bankruptcy = 
Denial to a creditor, is evidence of] But where real bail are put in after Fraud 
keeping hou! „ which | is an act of] render, the impriſoament is tobe 10 
bankruptcy 74] ' culated from the time of ſurrender q For ig 
But the al may be 3 by cir- It is not an a& of bankrupicy to cu dre 
cumſtances 16-1. goods to prevent their being taken bot 
There muſt be an actual denial to}. execution 6 Jot a c 
amount to keeping houſe ib. | Nor to give money for notice when vent 
| Geperal; order to deny, ingludes credi- | writ is to come into the ſheriff's off Fiſon 
Tors * 10 into 
Keeping houſe, even for a ſhort time, 18] Nor to be arreſted if real ten cape 
an act of bankruptcy 74] within two months 
Put not without denial to. a creditor, 91 Nor for a banker to refuſe payment, i | ft of 
Denial to a clerk who, brought a bill, appears and keeps his ſhop open 1d 
. lich was paid before five o'clock. the] Nor for a trader to procure his it 
* ſiame day, is an act of bankruptcy 75 fraudulently to be taken in executi be en 
The denial muſt be to a creditor having 8 of 
à dobt at that time due 78 | Nor to make a fraudulent ſale of the or e 
. If denial to a perſon awhorized to}, unlels by deed ; but the fale is vi 
receive the money. is not ſ ufficient 79 Flere 
Departiug fron, the dwelling-houſe may | Fraudulent deed executed ion of ac 
be an act of bankruptcy, or not, ac- act of bankruptcy ond 
cording to the motive 810 Fraudulent ſurrender of copytod not 1 
Aztrader 1. wing his houſe to avoid, being act of bankruptcy - 
'* arreſted ou a' particular day, is +0 Denial to a ci editor coming at an ion 
att of bankruptcy ſonable hour no act of bankrup) 1 
Adſconding to avoid an attachment for Nur denial by ſickneſs OW a 
von-payment of money is, an act of Nor on account of an engagement Aion 
bankruptcy, ib | Departing the realm not au nees 
Res bp himſelf ro be outlawed 2 . bankruptcy, unleſs done with s 1 
Durham, is ao act of bg: \kruptcy to detraud or delay-credizors, o l * no 
Fraudulept grant by deed, is an 4h of | Dean in G delay ä — 
nkrupte yx ual 74 by opment” or 6 or fu 
Conveyance by deed of * 2 traders] 4 jr ion, 
Yo 8 | F 
* F 


yance, not an 18 of bankkrapseg ug 
ſupport à commiſſion 90 


Going abroad to avoid a duty, is Hot ary 


actually delayed 100 
An order to a ſer vant to deny to creditors! 
is not ſufficient, we there is an 
actual dena! n 1b. 


a future day, is no act of e 

vill rot | 
1 a(t of 
877K 


ation of 


Denial to a perſon coming on behalf of 
2 creditor, is nor an act of . 
579 
But in practic evil to a clerk 
bringing a bil of exchange or pro- 
miſſory note, is conſidered as evidence 
of keeping houſe ib. 
departing from his dwelling to ge: a 
duty is not an act of bankruptcy 
rocuring an outlawry in Ireland et 


an act of bankruptcy ib. 
Attachment for default or laches, is not 
, an act of bankruptcy .. ib. 
ſter uu raudulent, ſale of goods not by deed, i is 
0 be not an act of bankruptcy 80 
Fut is void th. 
onveyance of part of a trader”s effect is 
not an act of bankruptey 87 


Int a colourahle exception will not pre- 
vents its being an 
Priſoner under a Babeat corpus, carried 
into another county, not ſuch an eſ- 
cape as to make an a& of bankruptcy 


d of bankruptcy cannot be purged 


ut if the act be doubtfyl, the intent - 
be explained by circumſtances ib. 
& of bankruptcy avoided by paying off 
or compounding with all the creditors: 
101 


ad not of act of bar kruptcy 562, 563 

ond given after act of bankruptcy does 
old nat not merge the original debt 19 
an un iun.— See Abatement —EleQion— 
upicy 1 Set. off. | 


ow aſſignees are to declare 52, $53 
tions at la may be brought 85 alſig 
nees without conſulting the creditors 

penal 7 
t not ſnits in equity Tk 
10 ons do not abate by bankruptcy 5 
er ſuits in equity 


ons are continued by he nge 


1 N E x. 


j 


act of bankruptcy, unleſs creditors- are 


penial to a creditor by a note payable at] 


of bankruptcy 16. 


Were bankrupt's declaration evidence 


making themſelves party” to. the re. 

cord 360 
At what period of the aQtion they: — to 

do ſo 5 ö 
Suits iu equity are cominued by rape: 
mental bill 559 
Creditor, though aſſignee, 
dring an action again ns bankrupt 
So may other creditors N. 127 
Even after they have pokes their debts 


16, 

And after they have received a —_— 
upon refunding it 
If creditor after the commiſſion takes bay 
bankrupt in execution it is a conclu- 
ſive election 1 
If he has the bankrupt in execution be- 
fore the commiſhon, he may prove his 
debt upon diſcharging him ren 7 
If a creditor has diſtin demands he may 
prove one and ſue atlaw for the other 

133 
Action will lie againſt the commiſſion- 

ers when they exceed their authority 

| 11 

Petitioning creditor cannot bring an ac- 
tion againſt the bankrupt. 

Action for money had and received wi 
not lie at the ſuit of affignees to re- 
cover India ſtock, transferred by the 
bankrupt after an act of bankruptcy 


Cauſe of action is not proveable 1 
debt 
action of aſſumpfit will lie againſt the | 
aſſignees for a creditor's thare oO 
an order of dividend 31 
Action will lie by a creditor a 
bankrupt on a new promiſe Wwe 
Action will lie to recover money paid to 
a creditor, to induce him to ſign the 
certificate 7 5 303 
Adminiſtrator.— 9 Executor. , 
Adminiſtrator having bankrupt's effects 
in ſpecie, not to be applied to pays 
ment of his creduors 33 134 
Executor becoming bankrupt, and. have 
aſſets in ſpecie, how to be preſery- 


IHE" * 134 
If bankrupt executor has applied the 
property to his on uſe, manner of 
F the debt 134, 135 


$|Creditor' affidavit on laut out come 


miſſion, is general 5 
1 Creditog 


Creditor making ful. affidavit is guilt 
of perjury 145. 

an ſw caring. falſely - when: ex- 

amined before the eee is 


Di perjury. [63] 


Ebene | 


An agent 0 regimeuts is not as duch t a 
5 aa wi whe e ſtatute: 
1 


F ;& * 


| Agreement. 
ether the affignees can compel per- 


formance of agreement with bankrupt | 


467 
Agreement by tenant that landlord ſhould 
diſtrain as ſoon as the quarter began, 
good againſt aſſignees FCN 
That grantor of annuity ſhould ſatisfy 
; growing payments by a debt due to 
"Han from the gra''tee good 5547 566 


Alekouſekeeper. 


As fach cannot ben bankrupt 59 

Bur if he ſells out of his houſe to any 
* "perſons, he may 557 56 
Re Alien. 

Alien trader in England may be made a 

; e [11] 22] 

Aflowance. 


pankrupe p paying 10s. in the 8 al- 
lowed 5. per cent. W it do not 
. 7. 


exceed 200 l. 

62. 6. 30. 37 

1 17 125. 6d, in the pound, allowed 

71 per cent. provided it do not exceed 
200 J. [$2 

Paying 155. in the pound, allowed 100. 
* cent. provided it do not exceed 
300 J. [82] 


1 


I the neat produce of the eſtate does not [Of the bankrupt's anſwer when upon þi 


pay 108. in the pound, allowed ſo 
much as the aſſignees and commiſ- 
ſioners ſhall think fit, not exceedin 
3:26 per cent. 5 G. 2 c. 30. f. 5 — [83] 
Bankrupt not entitled to aliowance unt 
"after his certificate allowed and final 
dividend declared 532,591 
The allowance is a veſted intereſt, and 
ſurvives to his repreſentative $33 


Where partners become bankrupt, the 


allowance is to be divided between 


them, in the 97 N in Which the] 


Furplus of their” An le ere 
Ye 


8 1 


82] 
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effects, and their reſpective propos 
tions of the joint fund, have cont. 
_—_ to the payment of the joint 
e 
ae can have bus oo allo 
e to their joint and fear 
tate 
Perſons diſcovering bankrupt 5 eech 
be allowed out of the property re 
covered by ſuch diſcovery, 30, pe 
cent. and ſuch other reward x 0 
major part of the creditors in value a 


a meeting ſhall think fit 2 
5 © 5 Gs 30. f. 20. i 
| . Alum. TAs __; 


The making of allum will not mike 
man a bankrupt . 


Ambaſſadors. 


Servants of ambaſſadors Who are i 
trade, are not protected 
7 Ann. c. 12. f. 5. Lil 


Annuity. 


Purchaſer of ann uity cannot prove undeq 
the commiſſion if the arrears hay 
been regularly paid at the day 1 

But if the annuity bond has been 6 
feited he may 

And the receiving payment of the # ar 
rears after the forfeiture is not ſuch 
waiver as will Prevent the proof 14 

If the annuity is ſecured hy 1 deeds 

covenant, the certificate will be u 
bar to an action for arrears accrue 
eee to the 'bankruptcy 14 

| 192, 19 

The annuity to be valued, and the c 

ditor admitted for the valuation = 

debt . F 
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Anſwer. 


laft examination 4S0, 481 
To particular queſtions he muſt gre 
prociſe 1 and not general i 

6 

Zut every a Hei not require 
poſuive aud abſolute anſwer 435 
For where the nature of the caſe admity 
a reaſonable probability, of inattentic 


he cc 
and, forge:fulneſfs,. the bankrupt m nfo 
anſwer according ta his belief 0 nipt 
But the commiffioners. muſt judge of tht 6. 
reaſonableneſs and e of U vis 
anſwer, : N date ? Tal! 
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And are not bound to be ſansftied with 


any anſwer the bankrupt may give. 
notwithſtanding he ſwears poſitively 


5 480. 484. 

Where the maſter becomes bankrupt, it 
is uſual for the creditors to allow the 
zpprentice a groſs ſum out of the 
eſtate to put bim out to another 
e els ee; 
Fat the lord chancellor can only order 
him to be admitted as a creditor ib. 


Arbitration. 

Aſfignees with Coder! of the majority of 
creditors convened for that purpoſe, 
may refer diſputes to arbitration 
%%%é , OTOEEE 

Creditor under an arbitration bond may 
ſue out a commiſſi n 18 

Votweithſtanding a bill in equity filed * 

1 10. 


ſet it aſide 
; A rreſt. © . 


curing himſelf to be arreſled is an act 

of bankruptcy, 

13 Eltz,c. T7, ; 114) 
After arreſt for debt, lying two months 
in gaol on that or any other arreſt, is 
an act of bankruptcy _ 

27 Pace 1. c. 19. fo 2. F857] 
After arreſt, eſcaping out of priſon, 1t 
ureſted for 1001, 

21 Tate. 1. e. 10. . 
0 2 being £2 is not an act 
of bankruptcy | : 935 94 
Bankrupt coming to ſurrender within 
the time limited, privileged from 
areſt—5 C. 2. c. 30. J. 5. [71] 
Nov far this privilege exte 113 
cer refuſing to diſcharge him to 
forſeit 5 . a day | 

50 2. c. 30. f. 5. [71] 
lt may be arreſted by his bail on a dun- 
Gay, and within the time of privilege 


Aſsignees.—Sce Rent. 
e commitlioners may appoint a pro- 


nipt's effects to him 
6. 2. e. 30. ſ. 26.” 
onfional affignee to join with the 


[15] 


9 114 

Artificer. 
n artaficer cannot as ſuch be bank 
rupt 43. 54 


Trader willingly or fraudulently pro- 


| 


noual atfignee, and afligu the bank- | 
[48] 261 


choſen dy the crediforg/ 47 OS 
23. 2. c. 30. 26. e 
Penalty in caſe ne refuſess 
nnn e. [48] 
Meeting to be appointed by the com- 
miſſioners for the choice of af. 
ſignees N 5 
Tune ſecond meeting under the commif- 
ſion | * e 
Creditors who have proved 104. or up- 
wards, to vote G. 2. c. 30. . 26. [481 


The majority in value of the creditors 
Who have proved to decide th 
choice | 5 48 


Creditors who are abſent may authoriſe 
any perſan by letter of attorney to v 
for them | | [485 


effects to allignees 
5 G. 2. % a ©, 5: [48] 
Aſſignees to pay the money as receive 
into the hands of a banker, appoint 
by the creditors Fad F | 
5 G. 2. e. 0, 32. [52] 
Affignees are to keep books of accou 
5G.2 c.30./. 26, | [48 
Creditors at liberty to inſpe& them ¶ 48 
Aſſignees, with canſent of the creditors, 
may ſubmit differences, and make 
compoſition 
F (7. 2. c. 30. . 34. 
Aſſignees are not to commence ſuits itt 
equity, without the conſent of creditors 
5 C. 2. c. 30. . 38. [384 
| Aſlrgnees are conſidered in the na- 
ture of truſtees 26 


debt 


rupt, and are bound by the ſame 
equity 
A defect in a conveyance ſupplied againſt 
the aſſignees 267. 275 
Where the bankrupt would be con- 
 fidered as truſtee for another, the 
aſſignees are looked upon in the ſame 
e | 1 
Aſlignees are entitled to the benefit of 
an equity of redemption, but nor 
of a covenant for the renewal of a 
leaſe 285. 462 
If a mortgage is made by a bankrupt 
tenant in tail without ſuffering a res 
covery, the affignees ſhall hold the 
land clear of the mortgage _. 285 
But not if the deed coutains a covenant 


pw rs 


N 5 4 * p * 
} q S 
5 : 
—* . 
' © ww 
8 * » 
Uh > » 


targilioners in aſſiguing to perſons 


for further alſurauce 1 
; | {Mcthod 
x | - I 
*, 57 33 s * EPS « 4 
3 » \ 
4A. dons » ? i 3 1 
Py _ LPT TE Bm wi 
* 4 # 24. a | 
4 % 4 | 3 5 5 
„ DI OO „ 
** * 0 i Ry 


+; $ {> 


2 


Com mitſioners to aſſign the bankrupt's 


621 


2 f 
They ſtand in the place of the be 


261, 32 | 


How far one aſſignee can diſcharge - | 


265. 267, 268 
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E 


Method of declaring by 2; GX; 
New allignees cannot revwive, but are 
entitled to the beueñt of a former 
uit 5525, 853 
2 may he removed by order of 
the chancellor 
5 Ge 2. c. 30. . 31. 513 481 
Jotice of remewal to be given twice in 
the Gazette | 
5 C. 2. c. 30. . 31. [51] 
Kew atlignces may bring action agai 
the removed atbgnee. for money re- 
ceived 281 
AfGznecs not end becauſe ſeveral 


--, creditors were abroad at the time of the 


choice 
under ſpecial ee eee the ab- 
- ſence of the creditors might be a 
ground for removal 262, 263 
Where the aſſignee is perſonally liable 
for the ſolicitor's bill 611 
Commiſſioners to give notice in the 
Gazette of the time an for the 
Choice of aſſignees 
5 G. 2. Co 30. J. 26. [48] 
Per tous authoriſed by letter of attorney 
to vote in the choice 
5 G. 2. c. 30. f 26. 
Execution of the letter of attorney to be 
proved by affidavit 
74 2. c. 30. . 26. [480 
A davit if made in foreign parts 
to be | atteſted by a notary pub- 
lic 5 G. 2. c. 30. . 26. [48] 
Not necetlary that all the creditors 
ſhould have an opportunity of voting 
at the choice 262 
The true rule is, that they onght to 
de continued _ unleſs the creditors | 
can point out ſome objection to 
them 15. 
Commiſſioners at the choice of aſſignees 
Are not critically to examine into the 
debt, but admit creditors on their 
oath for what they ſwear is due to 


them Fo 263 
For they will Kill be liable to an ac- 
count 16. 


put this muſt be nnderſtood where no 
obvious objection appears 2b, 
One creditor, if his debt be ſufficiently 

large, may choote him{clt -thgnee 263 
The negligence of one aflignee mall nut 
prejudice anpther joint aißignee 264 
i an atlignee becomes infolvent, aud 
5 385 applied apy of the en, ty his 


| Setlement mad 


276 
ILeſſor covenants wich leſſee and hig 


262 The ſtatute of limitations will run againſ 
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own uſe, the commiſſionen are 
ay creditors, and may come 
eſtate 


ſpeci 
as l 


e before mare — 

without a portion, will eee. 
aſſignees 

Agreement by the bankrupt to pay ” 
a year's rent in advance, binds the 
aſſignees notwithſt.nding be bal 
committed a previous act of bank: 

-. FAPtcy 
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atligns to renew his leaſe, the leſs 
becomes bankrupt; equity will nt 
compel the leſſor to renew 271 


ch: 
the aſſignees from the time of the o. rup 
ginal promiſe th, 13 
A creditor before bankruptcy agrees tui Purch: 
take leſs than his debt, ſa that it be tom 
paid preciſely at the day, the deni Comm 
fails of payment and becomes bank. to 
rupt, the aſſignees cannot compel the ove! 
creditor to abide by the compoſitis ter 
but he has a right to prove for tu the 
whole debt 13 4 
If the aſſignees neglect to make a & omen 
vidend, and keep the money in thei of t 
own hands, they will be liable to in into 
tereſt 1 * 
Aſſignees may be removed for mi Excep 
haviour in their t 230 or 0 
So if an aſſignee becomes bankrupt 17, 
Or if the commiſtioners act improper comm. 
at the choice of aſſignees of t} 
Aſhgnee removed muſt. join in mak dit 
ing an affignment to the new 2 a 
ſignee | nam 
Where an aſſignee is removed on x he « 
count ofÞ his Qwn bankruptcy, 5 xc. 
and his ailignees muſt join in the byt 
ſignment i 21 
Ailignees under a firſt commiſſion Mhgn 
recover the property of an uncent thoſ 
ficated bankrupt 7. 298. 8 very 
New ailignees cannot 29 39G but mi andi 
file a ſupplemental bill L. perſ 
How afignees are to declare 552/53 fior 
Affrgnecs are bound to ſell the 1 Pacha 
property to d 
Mor gage by tenant in tail with a coe ſion 
nam for further. aſſurance good ag 115 
the afſiguees though no recover o (c 
fered fign 
— are not liable for rept wil dave 
they take polleiſioun red 


Tr 
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gſignment.—Se Act of Bankruptcy, | 
What the Commiſſioners may aſſign 
284, 285. 2 - 298 
commiſſioners may ſell the bankrupr's | 
freehold and copy hold lands 
13 Elis. c. 7. þ 2» 27 
ind lands purchaſed by the wink 
jointly witn his wife tothe uſe of the | 
dankrupt 13 £42. c. J. ſ. 2. [17] 292 | 
But if he made ſuch purchaſe before he | 
entered into trade it is not within the 
ſtatute 29 
by aſſign his money, goods, &c. by 
deed indented and (enrolled? -- » | 
13 Flix. c. 7. 2. [71 


rupt, his wife or heir by 


14 Elix c. 7. 2. Fn 
Purchaſers of copy holds to p the cuf- 
tomary fine — 13 Eliz. c. 7. J. 3 [18] 


Commiſfioners to make a true declaration 
to the bankrupt, and pay him the 
overplus—13 Flix. c. 9. 4. [19] 
ter purchaſed lands to be conveyed by 
the commiſſioners 
13 Elis. c. 7. ſ. 11. 1570 
ommiſſioners may ſell lands and goods 
of the bauk: upt by him transferred 
into other men's names 
J. 1. c. 15/8. 24 
Except upon marriage of his children 
or other valuable co ſideration 
J. 1. c 18. 5. [24] 
Commiſſioners may aſſign the property 
of the bankrupt, in _— — the cre- 
ditors—r F. f. co.15: / [58] 
aſſignee may ae . his own, 
name — 1 J. I. c. 15. / 13+ 8 
be 1 — A [58] 
uc. leſt in poſſeſſion of the. bankrupt, 
by the true owner 
21 J. 1. c. 19. fo 11. * [60] 
dgnment of intailed lands, good againſt 
thoſe who could he barred by reco- 
very—21 J. 1. c. 19. 1. 60 
ditional eſtates to be redeemed by 
perſons appointed by the commiſ 
r 1. c. 19. 13. [34] 


to de impeached unleſs the commiſ- 
fon ſued forth within five years 
11 J. 1. c. 19. 14. 

% ſchedule to be * to the a 
anment—5 C. 2. c. 30. f. 42. 
Mveyance of real property to be 


} 


ch aſſignment good againſt chen 3 


haſer for valuable cunſiderat iom not 


[34] 


2 ö 
ted indented and. enrolleq cpa i 


I” N DER x. 
Fe 4 3 - R . 8 


The enrolment is eſſential to comple's 
the conveyance 283, 284 
Convey ance operates upon the real eſtates 
to which the bankrupt ! is entitled at 
the time af the deed 2:4 
Bargain and ſale paſſes a right to bring 
a real action 5 283 
To paſs future acquiſition of real pr 
perty there muſt be a new convey- 
ance ih, 
Bankrupt pita an eftate for life, 
with intervening uſes, and remainder 


to himſelf in fee, and power to revoke 


and change the uſes: tlie conveyance 
to the aſlignees veſts che fee in them, 
and the bankrupt's power of revoca- 
cation is gone 


284 
7] Bankrupt indebted by ſtatute the. — | 


miſſicners may convey lands in 
if the ſtatute is not executed 121 
Athgnment ſhall prevail againſt a ſe. 
cond mortgagee purchaſing in the firſt, 
if the ſecond mortgage was made after 
the commiſſion ſued out ib, 
Two jointenants, one becomes bankrupt 
and dies, the commiſſioners may cons 
vey his moiety ib. 
Bankrupt ſeiſed in right of his wife, the 
commiſſioners may ſell during cover- 
ture 235 
Commiſſioners may aſſign an equity of 
redemptian ib. 
Mortgage made by a bankrupt, tenant 
in tail without ſuffering a recovery, 
commiſſioners conyeyance' paſſes the 
eſtate againſt the mortgagee after the 
death of the bankrupt io, 
If the deed contains a covenant for further 
alſurance the mortgagee will be enti- 
tled to bold againſt the aſſignees 285 
Conveyance of entailed lands muſt be en- 
rolled to bar the iſſue in tail 
Copy holds are within the intent an 
purview of all the bankrupt da. 
tutes 285, 286 
The lord of the manor is to have his 
fine upon admiſſion of the tenant 286 
If the lord refuſes the cuſtomary fine, 
the vendee may enter ibs 
The bargain and ſale binds the bank - 
rupt, and he is no copyholder after 
the bargain and ſale is enrolled ib. 


If the bankrupt dies between the bar- 
gain and ſale, and the admittance of 
the bargainee, his ww ſhall not he 
enqowed 


ib, 


INA D 


*. the com miſfioners: convey copy holds 
to the gencral aſfignees, they ſhall be 
conſidered as vendees and pay the 
fine 286 

Therefore the copy hald could be con- 

Lveyeu by the. commiſfioners to the pur» 

_ chaler..... ib. 

Commiſſioners may aden the advowſon 

of a living 287 


But if che living be void at the time, the 


bankrupt muſt preſent ib. 
vmmifiioners may ſell offices of inheri- 
tance an forterms of years ib. 


C 


But not utfices concerning the execution | 
2b 


of juſtice | : 
A ſerjeait at mace in London is an of 


ice concerning the execution of juſ- 
tice,” and canuot: be aſſigned by the 


- commiſnoners ib. 
Place of a je broker not ſaleable ib. 
The office of under-marihal of the 
city of London is not a place con 
cer ning the execution of juſtice, and 
may be aſſigned by the commit- 
fHoners | ib. 
Place of gentlemen e BG may . be 
afligned ib. 
Commiſoners cannot aſſign the pay of 
an officer in the army 28 
Commiſlioners may convey a reverſian 
or future inter eſt to winch the bank 
rupt is entitled 290 
The commiſſioners may aſſign a port. 
bility of right, belonging to the bank 
att Sy tb, 
Efect of the aſſigument upon a voluntary 
com veyance 20 4 
Commiihoners may aſſi gu a debt or chofc 
in action, duc to the wite of the 
- dankeupt 2096 
So a mortgage made to her dum fla ib. 
But not an eſtate or legacy ſettled o. 
given to her ſeparate uſe i 
Nor alegacy not veſted in poſſeſſion dur 
ing the life of tle huſband 297 
Aﬀgnment of perfonalty veſts the pro- 
perty as well preſent as future in the 
aſhonees 298 
Bui if the aſſignees and creditors fufter . 
banbrupt to remain in potletiion of tub. 
ſequently'acquired property. an equi- 
table cafe may be made in favour vi 
new editors 16. 
Commitlioners may ne art obligation 
taken in another's name to the bank 


15. 


E N 


A legacy leſt to the bankrupt; or oth 
"Property acquired by him before the 
allowaice of the certiſicate, or between 
the ſigning the certificate and the 
allowance by the nts may de 

aſſigned 

The commiſfioners hers may 

bankrupt's goods in Ireland 

How far the aſtignment of propeny 

abroad affects the rights of other cre- 
ditors who may ya a preference by 
attachment g 703, 304 
When aſſignees may recover from a cre- 
ditor in Eugland the value of propeny 
attached by him abroad 30% 30 
In mortgages of real eſtates and chat. 
tels real, the non- delivery of potle. 
fion is not conſidered as: fraudulent 
within the 21 J. c. 19. 3238, 9 
But where goods are pawned or mort- 
»gaged, and poſſeſſion not delivered, 
they paſs by the aſſignment 429 
But if it js impoſſible to deliver the pro- 
perty at the time of the contract, it 
will be ſufficient if the documents and 
muniments aſcertaining the right to 
the property are delivered 440, 441 
The mortgage of a ſhip at fea will 
he valid, if the mortgagee takes all 
methods in his power tu get poſſeſſion, 
ſuch as a bill of ſale, Sc. 456 

But if he ſutfers the thip to come bak, 

and does not take poſſeſſion, ii wil 
be within the 21 J. . c. 19 6. 

Delivery of bill of fale of the ſhare 3 
ſhip is ſufficient without taking poll 
ſion 46; 

if a choſe in action is aſſigned as 2 fe. 
curity, notice of the-aflignment null 
be given to the debtor, or it will ke 
within the 21 J. 1511-296 65 

lf a bond is afligned as a ſecurity, the boad 
muſt be delivered and notice ſhould 2 
given to the debtor 

if book dehis are aſſigned, notice 14 

be given to the debtor the 

Wife having property ſettled to her {ts 

parate uſe, hutband's bving with her 


302 
afß gn the 
8 


| 
8 
; 


| 31 
The 21 J. 1. c. 19. f. 11. extends to otuer 
perſons goods as well as tlioſe that on 


ginally were the bankrupt's aſi 


Pt operty delivered by a. bankrupt tos 
crednor an contemplatian of bank 
ruptcy is fraudulent, and avoided bf 


the alligument Þ 
ha 


rupt's ufe | 302 
The commiſſioners may aſſion an heriot, 

relief, &c. due to the b. ankrupt ib. 
Aud a legacy given to him ub. 


not a eee withia the ſtatute 3764 


CEE SIAEE 


720 


— 09 


— or 1 8 
SBEEES2 2: 


Nawithſtanling the delivery is made in | 


„ * (atigfaRtion of a debt nã fide due 378 
wind But if under apprehenſion of legal pro- 
d the ceſs, a trader delivers property ta his 
ay be creditor, or gives him power to receive 
402 it, ſuch act is valid, although he Knew 
zn the himſelf inſolvent 388 
„ afignment will bar an extent if made 
operty before the teſte of the writ 392 
r ere⸗ Where an aſſignment was made the day 
nce by of the teſte of the writ of extent, the | 
3» 30g crown was preferred ib. 
2 cr Warrant of the: commiſſioners of the 
operty land- tax is not equal to an extent ſo as 
1, 268 to bind the goods from the date, bur | 


| chat. the warrant. executed before the at- 
potie- ſigument will create a lien, and the aſ- 
dulett ſignees can only redeem by paying 
8, 249 what is due 10. 
mon- be double duty on candles are a lien, 
ivered, and they may be diſtrained after the 
449 aſſignment 8 
he pro- ommiſſioners cannot ſell lands which 
rad, it the bankrupt had band fide conveyed 
nts and previous to the bankruptcy, by deed 
ight to indented, although the enrolment was 
$0, 461 after the bankruptcy 393 
a wil or lands which he ſold after commit- | 
kes all ting a ſecret act of bankruptcy, unleſs 
Iles, the commiſſion be ſued forth in five 


250 years after the act of bankruptcy 16. 


& back, a extent or execution is ſerved on 
it will lands before the act of bankruptcy they 

19, cannot be aſſigned to bar ſuch proceſs 

are ofa 393 


e commiſſioners cannot convey lands 

purchaſed or conveyed by the bank- 

rupt upon marriage of any of his chil- 

my erage parties being of the years of 
ent 5 


g potiel- 

463 
as 2 le. 
nt mul 
will be 


365 r an officer's half - pay 289 
the bond e commiſſioners cannot aſſign a leaſe 
hould be in which is inſerted a covenant to be 

th rad in caſe of bankruptcy. 393 
ice mi e 25 to general covenant not to af- 

mn ven. 300, 301 
» her ſe· N miſioners cannot affign goods deli- 
th her ered on a precedent conſideration 443 
ute 5a. miſſioners cannot affign property left 


os 
to oder 


vith a bankrupt as a factor, &c. 399 
r if he had a del credere commiſſion 16. 


that or- mot aſũ gu an annuity given by will 
** 3 payable to the bankrupt 
| 391 
-upt (0 BNP of exchange or goods are ſent to 
f bank BR verchant to be applied to a particu- 
oided bf | HR 3 
478 


va 


| 


lar purpoſe, they do not paſs by the 
ni, HS 05 Oo ne 


The property poſſeſſed as executor or ad- 
miniſtrator cannot be aſhgned by the 
commiſſioners 1 of 
Where a bankrupt is only a truſtee, 'the 
property does not paſs by the aflign- 


ment, therefore a debt due to a trader; 


and by him aſſigned to a creditor to ſe- 

cure money owing by him, does not 
paſs by the commiſſioners aſſignment 

i 7 4809, 410 

The bare leaving property in 

of a trader without any power to diſ- 


41d 

Agreement by three to purchaſe a quan- 
tity of tar, one of them puts it in a 
warehouſe of his own, and becomes 
bankrupt, this is not a phſſeffion withe. 

in the ſtat. 2 1 Fac. l. c. ig. th, 


i6. | Bankrupt having obtained his certificate 


N 


ſuffered by affignees to live in his houſe, 
and retain the furniture as a compen- 
fation for aſſiſting in g 
fects; upon a ſecond b 
held not to be a poſſeſſion within the 


21 Fac. 1. c. 19. 411 
Aſſignment does not paſs property Which 
may be ſtopped ia 7 5 418 


If goods are ſent to & carrier to he deli- 


poſſeſſion 


Poſe, is not within ſtat, 21 F. I. e. 19. 


etting in his ef- 
ankruptey, this 


vered to A. and before actual delivery 


to A. the conſignor ſuſpectiug his iu- 
ſolvency, gets the goods back into his 
poſſeſſion, they will not pats by the af- 
ſignment th, 


Goods delivered on a precedent confider- 


ation cannot be aſſigned, although the 
acceptance be after the bankruptcy 


44}. 
Aſſignment does not diveſt an equitable. 


lien 454 
Commiſſioners cannot affign the benefit 
of an agreement made with the bank- 
rupt, /cd gu. . 462 


Commiſſioners cannot aſſign future earn- 


ings ariſing from the bankrupt's labour 


, en 1 19/4460 
Willingly or frauduleutiy procuring, his 
goods, money, or. chattels to be at- 
tached or ſequeſtered, 1 an act of 1161 

' TUPICy, 1 Fo 1. C. 15%. 14 
A trader fins his goods fraudule! 
to be taken in execution, is not an 


of bankruptcy. WITS © 197 


- 


4 


1 
Koope / 


f 
1 
j 
i 
is 
j 


Keeping houfe, or departing from his 


non payment of money, is an act of 


dankruptey | 3r, 82 
But to avoid an attachment for non- per- 
formance of a duty, is not e e 
Attachment of property abroad 30 
Whether ſubmiffion to an award is avoid- 
ed by ſecret act of bankruptcy 384 
Bail. 
Bail may ſurrender the bankrupt notwith- 
ſtanding bis protection 114 


_ miſſion 201 


5 17 a bankrupt obtains his certificate be- 


FEN S A 


Formal bail will not obviate the pre- 
_ ſumption of infolvency ; therefore the 
_ at of bankruptcy will have relation to 
the firſt arreſt 9 
But where real bail is put in, the act of 
bankruptcy only relates to the ſurren- 
der c ib. 
Du, Whether lying in priſon. upon an 
arreſt to find ſureties before the day 
of payment, according to the cuſtom 


of London, is an act of bankruptcy | 


11 94 
Where a man becomes bail, it is a con- 
tingent debt, and if the bail commits; 
an act of bankruptcy before judgment, 

it cannot be proved under the com- 


Bail cannot prove under a commiſſion: 
ga gainſt the principal, until he has paid 

the debt 207 
Bail bond forfeited before the commiſ- 
Gon, the certificate will be a bar 508 


Certificate obtained after judgment upon 


à bail bond againſt the baukrupt him- 
ſelf, will not diſcharge the bail bond 
; 522 


fore the bail are fixed, it will diſcharge 


will remain liable ib. 
Bail can only move to enter an exonere-. 
tur upon the bail piece, when the 
bankrupt is clearly entitled to bis 


4 


them 52 
But if not till after they are fixed, they 


"3 8 
„ 
1 SY Cin 


Who not 


* "dwelling to avoid an attachment for Bankrupt protected 10 coming to e 


der, and from his ſurrender during 
the time appointed for his laſt exam. 
matiog- 77 737257"; 720 ln | 
And if arreſted ſhall he diſcharged 


| 5G. 4. , JO 4 6. 
Officer ert Fitz bim Wi 


feit 5 J. a day 5 
Bankrupt may be arreſted previous toth 


by judge's or juſtice's of peace warn 
upon certificate of the commiſſions 
G. 2. c. 30. 11 351 
Of the ban rupt's laſt examination 40 
Wife of a bankrupt may be examing 
concerning the bankript's effi a 
117.4.c 10 1% [30] 1 
But not as to his bankruptcy * 0 
Bankrupt may be examined though i 
ſubjects him to penalties t 
Commiſſioners examination of the bank 
rupt not confined to the time limits 
for him to come in and ſurrender 46 
Queſtions may be put to the bankrupt 
parol as well as by interrogatories 46 
Of the bankrupt's anſwer to ſuch qe 
tions | | 
to attend the aſſignees after the li 


examination 


| When bankrupt's evidence is um my 


or not | b 
Bankrupt may endorfe a bill after i 
of bankruptcy if it were delivered 
fore ee + 
Bankrupt having obtained certifies 
diſcharged from debts payable d 
future day | 
7 Geo. 1. c. 37. |. l. 10 i 
But not from contingent debts 1! 
Bankrupt paying a creditor wh Halla 
out commiſſion, an act of baiikrupt 
debt forfeited, and muſt be repaid 
Death of bankrupt before mm 


Proceeded in 


There can be no ſuch thing as an 


A 525 table banleruptey, bur the conn 
f muſt be ſupported by deb ar ln 
Vanzrumt: Ind therefore, when diſputed, 1 
From whence derived 7 al ve tried in an agen or e b 
Who may be a bankrupt- 23,365 
* a 


day appointed for the laſtexaminainf 


Whether the bankrupt can be compelell 


— 


aber 
May be bankrupts Lot 


auh of Endler, 
4 man cannot be A MONTE by being 2 


a7 ö 
0 


member thereof 


Sanhers 1 


May be bankrupts 15 5 36 
Maker — payment, not an 1 act of 
bankruptcy if he Keeps his ſhop open 


Wills of Exchange. 


ſills of exchange, and promiſſory notes, 
not due at the time of the commiſſion, 
may be proved by the 7 C. 1. C. 31. 
151 
te holder of a bill may prove under a 
commiſſion againſt ali the parties to it, 
and receive a dividend from each upon 
his whole debt, ſo as not to receive 
more than 20. in the whole ib. 
ut if the holder applies to prove his 
ledt after receiving part from eicher 
of the parties, he can then only prove 
for ſo much as remains unreceived 10. 
eral bills diſcounted, one paid, the 
amount to be e e, from tlie proof 
155 
d if given for ſecurity of a general ba- 
lance, and one paid 156 
a bill is drawn by way of accommoda- 
tion, the party holding it is entitled to 
prove to the whole extent of the bill, 
and receive the dividends, prov ided 
ey do not amount to more than 2045 
n the pound, on the Egg ation 
ren 75 
e liability to pay money is a good con- 
heration for a bill of exchange, and 
vil entitle the party to prove, although 
the payment to be made depends upon 
aconfingency = + L£$ 
the cannot receive dividends until he 
us taken up his own paper Is 
beton taking a bill from anather 
Without endorſement, cannot prove 


, 


en it. I is a purchale of — 


te endorſer of a bill is compelled | = 
ae it up aſter a commiſhon againſt 
* Acceptor. + Whether he may 
ul Upon the by 


"#3 


164 


1 N D x. 


67 


100 


J 


Rink the eſtat e of. him from whom . 


under that comm. 


The coſts and charges of proteſting bil 


before an act of bankruptcy, may be 
proved 173 
But not if they accrued afterwards ib. 


Bills do not carry iutereſt unleſs a 
larly expreſſed 

Creditor may prove the full amount ai 
though he deducted 5 /. per cent. wy 
count * 
Holder of a bill giving the acceptor vis 
. diſcharges the other parties 267 
But the holder of a billtaking a compo- 
ſition from the acceptor, does not diſ- 
charge the drawer, where it is an ac- 
commodation acceptance ib. 
If the drawer or endorſer of a bill is a 
bankrupt when payment is refuſed, 
notice mult be given to him 167, 168 
Of bills made Payable to fiitious payee 
172 
Bill of exchange is not payment of an 
antecedent debt uuleſs duly honoured 

173 
When drawing and redrawing bills of 
exchange w ill be a trading within the 
bankrupt ſtatutes 64, 65 


Bond, 


Bonds, though not aſſignable at law, ma 
be proved by the aſſignee, but the af- 
ſignor muſt join in the depoſition 145 

Bonds payable in feturo may be prove 
2 GT £& 27. 146 

Reſpondentia and bottemree bonds ot 

be claimed and proved when the lo 


115 8 
„ „ IT» /- 3s ib. 
The becoming ſurety for another, or ac= 
ceptiag bills for him, is a good conſi- 
deration for an abſglute bond ih, 
Bond given as a marriage portion is good 
againſt the creditors if the marriage 
takes effect 212 
LA by ſimple contratt accepting 
a bond will not extinzuith the ſimple 
contract debt, ſo far as to prevent the 
creditor petitioning for a commiſſions 
if the bond was given after a ſecret 1 
of bankruptcy | 


| 


} A 


4 


of bankruptcy, may be proved 138 
The mode of proof is by ſetting a W 
upon the annuity - 
But if the annoy bond has not MS. 
forfeited, it canaot, be proyed 139 


The recciyiug payment of the axe of of 
* 


Annuity bond, if forfeited before the 2 8 


Bonds depending upon contingency can- 


" Þ may be bank1upts 38 
„„ eber | 
May be bankrupts 36, 37 
f Butler. 
The king's butler is not thereby atrader 


| Norythe butler of an inn of court 1 


4. annuity, after they were due, Wn 


mm waive the forfeiture 


140 
Indemoity bond when forfeited js prove- : 


able | .. 149 


not be praved.—See Contingent Debts. 
Bonds by way of ſettlement on a mar-f 


liage.— Sec Marriage Articles. FLY 


Vottomree. 


Bottomree bands may be claimed, and | 


after a loſs may be proved 
0 G. 2. c. 32+ * 


_ Grewers 


[40] 146 


-* 


ae e 36 


Brokers 
May be bankrupts | ib. 


| Brickma kcrs. 
Under what circumitances brickmakers 


59 


Buping and Selling.—$ Trade. 


Candleg. 


Duties upon candles are a lien upon the 
candles, utenſils, and materials 392 
If a candle maker is in arrear for the 
ſingle duties, and becomes bankrupt, 
and is convicted of non-payment after 
the affignment of his effects, the double 
duties are a hen upon the candles, &c. 
in the hands of the e and may 
5 aftr ained. f 16. 


Carpenter. 

A carpenter who buys materials for car- | 

rying on his trade may be a bankrupt 

37 

But a mere working carpenter cannot 

ib. 

Lord Holr held that a ſhip ee 
de a el 

But other judges have queſtioned ee 

a carplhtbtTanven bankrupt, ib. 


| 


| 


ITS Rs to 1 tificate—24 C. dr 4 


Formerly it was permitted wentra 6 
veat againſt a commiſſion i 
But the practice is now difuſed  -; 


Cert iſicate.— Sec Plea. 

| Commiſſioners. to certify to the perlu 

holding the great ſeal that een 
rupt has conformed + 

5 G. 2. c. 30. ſ. 10. J 

But not to certify unleſs ſour parts in fit 

of the creditors for above 20 J. aſſem 


Bankrupt to make oath the end 
and conſent of the ereditors were 
fairly obtained {4] 

Certificate not to be of force unleb 
lowed by the lord chancellor  þ ſur 

Securities given by the bankrupt or u 
other perſon to induce creditors to ſ 
the certificate are void 
5 E. 2. c. 30. ſ.'\x1. | 

Certificate void if hankrupt knew ofn 


ney being given befure the allowat tific 
or if not, if the number and value by 1 
made up by creditors to whom moi oft 


# 


had been given $01, gat 
Certificate void if bankrupt upon war 
riage of his children gave above 1991 
unleſs he prove himſelf worth the fu 
given, over and above ſufficient tops 
his debts 


5 G. 2. c. 30. . 12, ML low 
Certificate void for gaming, c cret 
Creditor upon a judgment to indem i Gi 


but not damnified cannot fign | 
certificate Pl 
Diſcharges debts payable is aur 
7 C. 1. c. 31. 1 (i 
Diſcharges bottomree and reſpondeat 
bonds, and policies of angle 
19 G. 2. c. 32. f. 2+ 5 
Does not diſcharge an anouity ſeencell 
' deed of covenant g 101. 
Altho' a bond is given as an addiia 
ſecurity f 
Certificate of bankrupt not to diſchar 
other perſons jointly liable-with bu 
: lOAmn, c. 18. fþ = 
Creditor 8 road, the 
of a notary public, is 4 | 
having ſigned a letter of attornef 
authoriſe another to aiſent to the 


5 $3 
Faleſs plaintiff can prove — 
otained unfairly, or that the 9 8 7 
concealed his effects 

uukrupt having obtained his certificate, 
if _ _ execution, — be diſ- 
charged, by applying to a 

90.2 Bobs: 4. 14 [88 
etificate under ſecond commiſſion only 
diſcharges the perfon, unleſs the eſtate 
produces ſufficient to pay 15 . in the 
poynd==; C. 2. c. 30. . $3] 
d tho" a former commiſſion has 
ſoperſeded by conſent, the rule is the 


pt or 1 fame 524 
xstok mandamus will not lie to compel rhe 
” allowance of a certificates 493 


be commiſſioners and the lord Chan- 
ce!lor in allowing the bankrupt $ cer- 


by the fairneſs or fraudulent behaviour | 
MN mot of the bankrupt | 404 
chancellor may poſtpone his allow- 
pon ma! mce of the certificate, where the na- 
ove 1001 ture of the caſe requires it ib. 
it aſter it is ſtayed if a ſufficient ground 
for denying it is not made out in rea- 
nw time, the certificate will be 4 


ib 
creditors live abroad and the certificate 
b fgned ſo ſoon: after the bankruptcy 
x not to give them time to come in and 
prove, it is a good ground for ſtayin 
the certificate 
It it will not be ſtayed in favour of ere- 


497 
| 1 may fign a bankrupt's cer - 
lificats 
if he has a debt alſo in his own right 

te exngot ſign, tW- re 497,498 
WI dankrupt becoming executor of cre- 


to Giſcha Gor may ſign his own certificate ib. 

e with bi tors who are proceeding at law may 
| frove for the purpoſe of aſſentiag » 

e arte” Giſſenting from the certificate 

ence a bunt-ereditur may under. a n 

 attornef Een commiſſion, fo or the purpoſe of 


tificate, ought to be governed entirely 


— whoſe demands are ualiqui- | 


eee 


ae is preſented againſt the = 


te any time before the allowance, 


it is immediately ſtayed until the mow 
tion has been heard 
Petition to ſtay the certificate muſt | be. 
ferved upon the bankrupt 


Any 
to 201. or not, . 


creditor, whether his debt Wo oy 


ficate 
Inſuriug in the lottery. is not within the 


5 


G. 2. c. 30. . 12. to WR the — 4 


ficate by gaming 499, 5 
If the bankrupt eu before the £1 


h 


allowance of the certificate, of m 


aving been given to induce creditors - 


| to ſign, 1t is void on, | 
Certificate bars all creditors whe they | 


h 


ave ſigned or not 


A creditor having received money Te 


fi 
a 


gning the certificate, or withdcawipg 
petition, cannot retain it, notwi 


ſtanding it was paid by the n 5 


friends 3. 


An 


action will lie to recover back a 


ney paid by a bankrupt's friends, to 


induce a creditor to ſigu his a 


A creditor petitioning againſt the cer- 


tificate, cannot make terms with the 
bankrupt or his friends for withdraw=- 
- ing the petition 


An 


| o. 
agreement to pay a ſun of money 


for the benefit of all the creditors upon 


. 


condition of their ſigning the certifi- 
| cate, is within the ſtatute , 
Bankrupt giving a roool. portion with 
his niece not being worth that 2 
was held not to de within the g C 


30. /. 12. 


16, Certificate diſcharges a bankrupt” = 


all debts, both joint and ſeveral, that 
| might have been proved ib. 
It diſcharges a bankrupt from à debt 
accruing before the * of  bank- 
ruptcy, — — judgment was ob- 
| tained after w ids 


Ys LL 2 1 ** 1 


Song to we boting trench. | 


* 


a bail-bond forfeited before 
— e * 


— bond an Een. 
Ss b 


[TW NY A IEF {43 


- 


The certificate bars an action brought 
the huſband for debts ' due 
from the wife, dam ſola - ms 
In an action 0 f debt or rent the certifi- 
Cate is a bar cid $125 $13 
attachment for non- payment o 
. is 2 debt and barred by the 
ate | 


1 5 
It bars a debt on an award * 
A demand in trover where the Nig 
ran be liquidared may be proved under 
"the commiſſion © 
Certificate bars a devaſtavit $11 
A bankrupt. in Ireland obtaining his cer- 
'rificate there, if he comes into Eng. 
Land; will be diſcharged by that 
" rificate from a debt contracted in 555 
land, prior to the commiſſion 515 
A certificate under a commiſſion in Eng- 
„land does not bar a debt contracted 
in the Weſt-Indies, and ſued for 


IN D E x. 


| no bar to their ae 


fir not tin aftef, 


' 


Creditor proving his debt may 
Certificate bears nd relation back 


313. 518 


there 516 
Cert ificate does not diſcharge a man ir 
© a contifigent debt 
An overſeer becoming bankrupt be Wo 
His bis year was out, and having the pariſh 
in his hands, it is not a debt 
5 under the commiſſion, and 
is certificate will not diſcharge him 
from a commitment for not payir 
over the balance of his accounts ip 
The certificate does not diſcharge the 
bankrupt from his own expreſs col- 
lateral covenant, which does not- run 
With the land, therefore the certificate 
does not diſcharge the aſfignee of a 
leaſe from a covenant entered into to 
__. indemrnnify the affignor 518 
Certificate obtained after judgment upon 
a bail-bond againſt the bankrupt, will 
not diſcharge the bail-boud although 
it diſcharged the original debt 522 
An execution executed againſt the goods 
of the bankrupt after his certificate 
figned dy the creditors, cannot be 
avoided by the ſubſequent a WANES, 
of the creditors ** 
The certificate does not bar an action of 
treſpaſs for meine profits 2 


Bankrupt executor pleadivg a falſe gd | 


After the commiſſion iſſued, the certi- 

ficate will not bar 1 coſts 
ificate will not b roceſs at 

h it-of the Erown' * on 

Certificate of bankrupt will not 47 

charge his ſureties 


"it 


| 


Ang if" they par, the certificate will be 


_ * 


Fl 3 * . » 


10 | 


If bankrupt 


the bankrup 8 


Reaping 
fare the bail — 
them 


Rs che 
ony wall: 


: * 
vi» ., 


liable 


x | 


againſt the bail 


And therefore property: 10s 


acquired by bankrupt, ior ta the his | 

lowance, of. the 8 bs: dene 

the aſſignees f may 
Certificate under the FARES commi 


1 5 diſcharges the perſon, e t; 
in the pound are under the 
cond commiſſion |. 
Bankrupt having obtained his 1 
to be diſcharged out of cuſtody 
If arreſted to be diſcharged upou tl 
. comrann ball i 
But if there is any appearanee of 0 
the court will not interfere in a ſum 
mary way 
Where a bankrupt is entitled to be di 
charged by his certificate, the count 
avoid cii cuity have ordered an cm 
, retur to he entered on the bail- 1 
without the form of a regular iu 
der of the haukrupt 
But where the bankrupt himſelf is 
entitled to he diſcharged, a motione 
the part of the bail to enter an tn 
retur on the bail-piece will. be i 
. fuſed 
Bankrupt in conſideration of a farms 
debt may make hiraſelf liable mn 
new promiſe, and his YER 
not. be a bar 
Payment of intereſt upon a bond 5 
baukrupt after the certificate, 5 
admiſſion of the old debt, and be 
liable as on a new contract 5 
The general plea of the certificate git 
by the ſtatute opens the whole men 
of the queſtion in evidence on bn 
ſides £ 
 And'it is not noceſſary for the dete 
to ſhew in his plea that he hs 1 
formed, chat being watter of 611 


os certificate need not be fig 
couniel.  - 

| Certificate e entered af "I 
Fae | 
; F 1 


* 


ww! 


"* 75 wY 


» \f 


the 2 


\miſkc 
leſs 13 
* the < 
ly 
On ln 
i 
> of fra 
n a ſun 


to be di 
e count 
| AN era 
2a1)-pigce 
ar Are 
ſelf is 0 
motion 
r an en 


pF between the creditors, the | 


1 


bete e ins fummary | 


bankrupt, and the afſignees 


y dire an iſus upon a petition, b. 31 prove the bankruptcy in the 1 


Chapman. lid 


GS and ſells any thing though | 
his dealing does not come under the 
denomination of any particular 3 
may yet become a bankrupt as 
Mn e e ** 36 


| Child. 


child living with the father and earn- | 


ius money for itſelf may, if the father 
receive the money, prove under the 
tommiſſion 15 144 


Claiming a Debt. 
caſe a creditor cannot aſcertain his 
ledt becauſe it depends upon unſettled | 
counts, or upon any ot her reaſonable 
pound, he is to e 
o 
claim does not entitle the party to re- 
tive a dividend ib. 
a tlam is not ſubſtantiated in reaſon- 
be time the nin may 14 
| out 
im is uſually ſtruck Giit when a goal 
Ividend is declared 
Clergyman. 5 
lergyman if he trades may become a 
1 apt a 23» 36 
Clothiers 
36 
Coach. f 
ping a hackney coach witt not make 
man a bankrupt 67 


Coalg. 
in coals may be bankrapt 36 
fr of an intereſt in a coal-mine and 


Ming the coals cannot 67, 62 


Connifſion.—See Del Credere: 


of the chancellor to grant a cc. 


"a | f 
ntemifſiog to be minded but i 


| 


| 


| 


1 


* "Partners, | the Wy muſt bs 1007 if 


© two. creditors 150. if three or 1 77 
_ creditors 2001. | 
Creditor to make affidavit okdedt be 

a maſter in chancery . 
And give bond to the cdeger 70 


of 200 l. 

Which bond the chancellor may 
to the party grieved | 
8 agg petitioning for commiſlen to 

ſue forth the ſame at his an 

until aſſignees are choſen 
Commiſſioners at che meeting for 922 
. Choice of aſſignees to aſcertain the 


of the king 
Docket how to be ſtruck. 


4 
Striking a docket does nat prevent an- 


' other commiſſion unleſs a cat” © 
is ſealed in four days 


There ſhould be a complete act oſ bank 
ruptcy prior to the commiſſion 


{ The granting a commiſſion is not diſers- 
tionary, but a matter of right 8: 


Afidayit on ſuing out a commiſſion does 
not mention the particulars by whe : 
the party became bankrupt _ 

Commitſſion 's a ſtatute execution ib 

After a trader is declared bankrupt his 
death will not prevent further yy 
ceedings 

Nu. If neceſſary that he ſhould be 
clared bankrupt 

But if in a joint commiſſion. one of the 
parties is dead at the time of ſuing 3 
out, it is void 

In a joint commiſſion all the partners-, 
muſt be included ibs 

Commiſſion cannot be ſupported by a 
concerted act of bankruptcy 101, 102 

A ſeparate commiſſion may iſſue 
one partner without making the 
bankrupts 


1 Formerly the practice was where thers 
4 
| 


114 


were ſeveral partners, to take out 
parate commiſſions againſt oach as W 

as a joint commiſſion ibs 
But this not the practieę no, <4 
Separate creditors admitted by a gel 
order to prove under jolut 


Rte Wenn 


$42 


colts, and order the afſignees to pay 
them out of the firſt effects received, 


Commiſſion does not abato by the death | 


No caveat allowed againſt a commition . 
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INDEX. 


The "TIRES drectel to VI. diſtinẽt 
- accounts without petition 
Subſequent zoint commiſſion cannot. ul 
gally be ſupported while there is a ſe- 
parate commiſſion ſubſiſting 7, 8 
But they are in fact frequently taken | 
out after a ſeparate commiſſion - ib. 
And where it is manifeſt that a. more 
convenient arrangement of the bank- 
rupt's affairs would take place under a 


. 


fon, the chancellor has ſuperſeded the 
ſeparate $0 give validity to the . 
. 1 
Trader may bring an action againſt a 
per ſon maliciouſly ſuing out a com- 
miffilon 10 
Or he may petition the chancellor to 
have the bond affigned ib. 
The chancellor may either refer it to 
the maſter to inquire into the da- 
mages ſuſtained, or direct an iiſve at 
law, and for the better recovery of the 
damages aflign the bond ib. 
FN ces than two of the NR | 
die it muſt be renewed 
So if the commiſſion is loſt | 4 
Commiſſioners named in the renewed 
- commiſſion proceed from that ſtep 
"which was left incomplete by the 
former ib 
But half fees to be paid upon a renewed 
commiſſion 42} 
Commiſſioners may proceed under the 
commiſſion, if they have dealt in it 
before the party's death 
1 F. 1. c. 15. . 17. [41] 
Commiſſioners not to act until they have 
8 the e 
2. . 30. . 43+ 41 
e. of the commiſſioners Fs. 92 
dan krupt's property.— 13 Elia. c. 7. 
. 2. 21 J. 1. c. 19. 8. [17. 32 
fp? ae ee. may certify to the ju 4 
that the party is become bankrupt 
G. 2. c. 30. f. 14. [353 
Upon ſuch certificate the judges are re- 
quired to grant their warrant for ap- 
prehending the bankrupt and to com- 
1 mit him to gaol [ 
commiſſioners by their warrant ma 
remove him [36 
Chmatiflionard) may grant "warrants. to 
ſeize the bankrupt's effects and bis 
books and papers in priſon N 
5 6. 2, c. 30. . 14. ö 9 „ ihsþ 
"Cchmiſſioners may examine per ſons ſuf-' 


| 
| 


| 


ö 


. 


| 


Joint, than under a ſeparate commil- | - 


8 
N 
| 


35] | 


| of baying, goods of the bank: 
d 
rupt in their c or to be. 1 
E eee 1 
213 Eli C. 7. . 5+ 3 Lil 
If ſuch perſons do not make a full d. 


cloſure, or deny to ſwear, be ſhall for 
- feit double the value of ſuch. goa 


Manner of levying ſuch artes 85 | 
Forfeiture to be diſtributed for ſatisfac; 

tion of the creditors .. | 
Perſons fraudulently claimin 
bankrupt's eſtate to forfeit m= 


Perſons ſuſpected of having — — 

goods, refuſing to come, or being 

come, refuſing to be ſworn, he m 

be committed 

Witneſſes ſummoned e 

1005 8. % 18. „ 

Perſons guilty of perjury, or ſri 
others to be indicted 

Forfeitures under the 1 J. 1. c. 15, bl 
ſued for by the creditors, only Ii 

Money recovered to be divided ain 
the creditors rits [2 

Committioners may examine the wi 
of the bankrupt - 
21 FJ. 1. c. 19. /. 6. [x 

Commiſſioners may examine any per 
for the diſcovery of the truth of a 
due to creditors, who ſeek relief un 
the commiſſion. . 

21 Fac. 1. c. 19. /. 9. | 

May examine the wr gs. and ot 
touching the trading act of 


ruptcy, &c. 
1 L 


5 6.72. c. 30. . 16. 
Party to ſign his examination 
| Perſons refuſing to'anſwer or fign the 
examination may be committed 
The queſtion to be ſpecified in !! 
warrant of commitment 6; 
If upon habeas corpus the warrant 1 
cient, the perſon to be recommin 
until fall anſwer, &c. 
Gaoler upon eſcape to forfeit I 


Gaoler idee to prof 
mitted to creditor of the a 
forfeit 1001. 

Perſon, making diſcovery; of banks 

effects to be allowed 5 /. per cem. 
5 G. 2. C. 30. 4 20. b 


per ſons accepting truſt of the b 
eprting Sd. 1 
to forfeit I 


— * 
Bin . =» 


ef 2 


$751 


| 


| 


| 
1 


and not diſclohng i i 
be examined, to 


— 2 ; 
4 


double the value of the efiato Fe 

6. 2. c. 30. r. 71 
Bankrupt protected in ns to ſur- 
tender, and from ſurrender until after 
"the time of the laſt examination 
5 6. 2. c. 305 .. 5. [71 
1nner of opening the commiſſion 101 
(ffice copy of the petitioning creditor's 
debt received if he lives in the coun- 

try 102 
But the witneſſes to the akon and act 
of bankruptcy muſt attend perſon | 


The commiſſioners declare the bank- 
| ruptcy generally to prevent diſputes 
z to the particular time, which, if it 
becomes material, muſt be aſcertained 
by a jury ib. 

he depoſitions are not of a public na- 
ture, therefore the court will not 


order a copy of them ib. 

e wife of a bankrupt cannot be exa- 
be mined againſt her huſband touching | 
| his bankrupkey | 5 108 


mmiſſioners before the act to take 
an oath—5 G. 2. c. 30. f. 43+ 1470 


a * The commiſſioners cannot break open 
4 7 any but the bankrupt's bouſe to ſearch 


for goods 102 
The commiſſioners cannot ſeize goods 
ſent on board a ſip without paying 


ind at the freig he 102, 103 

of de The e Ta will aflift the yore of 

the commiflioner 104 

[36] The cammiſſioners if they ſee Bo 4 may 
; p furamon the , bankrupt to be exa- 

Gen th ined immediately upon declaring him 


bankrupt 105 
he commiſſioners cannot- commit one 
ſulgected to detain effects of the bank- 
Tupt Net fog not attending their firſt ſum- 


condly, upon this: refuſal or negleR, a 


miſkgners or 2 ſecond ſummons; 


6 virdly, if when brought in cuſtody 
ruft be re bes to be examined, or upon a 
ank ſecond ſummons refuſes to come, then 
ir cent = *comnilfioners have power to 9 
. to of com commitm ci 
1 raverſpble five fn 


ion Witt The againſt the eee 


& 3 


ined thc be alt t 195 3, 


warrant to bring him before the com- |. | 


* trade 


* 


1 


ſioners in caſe of an legal commit- 
ment | 109, 110, 111 
A perſon examined . coramiſfioners- 
is not bound to auſwer any thing eri- 
minal 112 
The lord chancellor hat power to limit 
the commiſſioners of bankrupt to 
particular enquiries.” Sed Qu, ib. 
pen chancellor refuſed/ to permit” per- 
_ fons wbo had been examined before 
to look into their depoſitious previous 
to a ſecond examination 15. 
Commitment. * | . 
Commitment ſhould purſue the words 
of the act of parliament 489 
The court very ſtriet in the conſtructie 
of the commitment ; 
Commiſſioners having declared a perſon 
bankrupt, certified t à judge who 
committed him to Newgate, the com- 
miſſioners ſent their warrant to the 
gaoler to bring the hankrupt before 
them, and upon his not anſwering to 
their ſatisfaction re- committed him, 
and the re- commitment Was held 
good 105 
A commitment of a bankrupt: by com- 
miſſioners, “until he conformed to 
their authority,” was held bad 489 
So when the concluſion of the warrant 
Was, or atherwiſe diſcharged by due 
courſe of law” ibs 
So where the commitment was, « until 
he ſhould make a full and true diſ- 
cloſure of his eſtate and effects, or be 
otherwiſe” delivered by due courſe of 
aw” 12 490 
Or until the bankrupt ſhould « full an- 
ſwer make to all ſuch queſtions as 
' ſhall be put to him as afureſaid 16. 
The commiſſioners cannot commit one 
ſuſpected to detain the bankrupt's 
effects for not N the firſt ſum 
mons 109 


* 


3 


BEE 


| | Company. / 15405 
Nu. Whether a ſhare in the Stationers 
8 will make a man a * 
; 3 
No 4 nene en 
a bankrupt 67 
Nor of the Eaſt India Company ns; 
Nor of the Engliſh Linen Compan 
« | Nor an adventurer ” OI TY 


852 


"LR 


Nor 2 perſon circnlating Exchequer 
bills” 67 
No: a enter of the Calles Company | 


Nor of ti; London Aﬀutance Company, 


Nor the Kal Exchange | ib. 
Nor South Sca | 1b. 


Compoſition: 
AY cred; 53] 264 


Member 8 parliament con, bor; 
wich nis creditors. is an a of bank- 


 TupbOJm4 C. 3. c. 33. L164 
Canceniment.—f Laſt e 
F Condit ion. 8 
Commiſſioners may appoint a perſon to 
A n 2 condition 5 290 
Confignor. 
When'conſignor of goods may top them 


in tranſitu 118 


When the right to ſtop in tranſtu is 


gone by actual delivery of the goods} 


429+ 433| 
When goods may de returned 45, 444 


Contempt. 
hether thg court of chancery will 


W 
ONE the power of the commiſſioners 


by the proceſs of contempt. 103, 204 


Contingent Debts. 


If the contingency does not take place 
before the act of ban cruptey, it is not 
a debt that can be proved : 
But bottomree, reſpondentia bonds, and 


| 


. of inſurance are provided for | 


| 19 G. 2. c. 32. J. 2. ib. 
Policies upon lives are within tlie ſta- 
tute 188 
I be ſtatute allows them to make a claim, 
and prove when the © event takesplace 
I 
A mere cauſe of * is contingent, 
| becauſe the dainages are uncertain 


Coſts in equity do not become a dacht 

naril they are tax 192 
In nnity, fecured by covenant, hel. 
 Frowing Payments are contipgens ws 


E X. * 
(Therefore the certificate ill Whey 
cruing payments - **5 ff 
Stock lent, to be replaced guru, 5 : 
5.1! - contingent debt 15 
If une engages to pay the debt of au. 
other, provided the principal does nat; 
il the ſurety becomes b before 


nees = comp: and with conſent}. 


| 


190] 


90 The lord is to be compounded with fr 
admiſſion 


the debt is payable, this is contingent, 
and cannot be proved. againſt te 
2 if the principal bal Bath oh 
A gr becoming” bait for otter] 
conſidered as a contingent debt, and 
if the bail W an act of bank. 
ruptcy before Judgment, the delt 
cannot be proved againſt them 201 
A man undertaking to pay a ſum of mg. 
ney for another, does not create a 
debt proveable, but it remains in yo 
tingency 
But if the party undertaking to pay th 
debt of another is taken in execution 
for it, that is conſidered as payment, 
and he may prove the debt il. 
The acceptor of a bill of exchange foe 
the accommcdation of the drawer 
cannot prove it as a debt, unleſs he 
pays'the bill before the a& of banks 
tcy of the drawer . 203, 20, 
$0 if. a perſon hecomes ſurety for ar 
es by bond, which he pays after th 
BY of bankruptcy, he cannot oy 


8 ih 
pay the debt after an act of banks 


_ ruptey by the principal, cannot pn 


0 0 

But the ſurety may ire the credit 
to prove, and 8 taking the A c 
| dividend upon ſuch proof 21088 60: 


Contracts.—See Aſſignees. 

Contract to victual the fleet is not 8 

trading ſufficient to 'maks a' mn 
bankrupt. 


Copybolds. 


| Commiſſioners toay aflizn eaten 


2855 256 


25 

The bargain and fale by the comm. 
ſioners bars the bankrupt Bo 
Therefore if be dies between the bar 
— fale and admittance of tht 
ney, - bly; wif Gall a 0T 


8 


—— 
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the commifſoners affign the copyh614 } Whether bankruptcy is 2 plea to an 
— cider e dean Maes, ö f n er beben n for 1 194 
they are to be conſidered as vendees |: a LDP FS $13 
| 2386 Whether a leaſe with a general covenant 
Zit copyholds are not uſually inferted in not to aſſign paſſes to the aflignem. 
the bargain: and ſale to the affignees, | 8 tot. 
to avoid a double fine 1b. 3 1 > TENG 
Copyhold eſtates are not affected by ann Credit. —S Set off, 
e celeb. Tie rot, es- 
| Coſts. | + rations of Creditors. +. 
the verdict is prior to the bankruptcy | Creditor for a debt contraſted after tho 
coſts may be proved, though taxed | debtor quitted trade may prove under 


afterwards * the commiſſion, if he is not barred 


* 16 ; W 0 1 a 
d there is no difference as to this | a prior act of 3 
* 


1 8 
between tert and att 1385 Creditor to entitle hit wy fs 4 
ut lord Henley in one caſe decided that commiſſion muſt ſwear to a debt of 
the coſts did not become a debt until | 160}, or two creditors 1 501. or three 
the judgment D 191 or more creditors 2col. 1 
ofts in equity do not become a debt | Creditor upon ſuing ont a commifſfi 

until they are taxed LI 4 muſt give bond to prove the bank» 
vlicitor carrying on ſuits in equ ty ruptcy W | 
without the conſent of the majority] Creditor to proſecute the commiſſion a 

of the creditors at a meeting called for | his own expence, and be repaid ; 
the purpoſe, the bankrupt's eſtate is | of the firſt money collected 

not liabe : : a 611 Every -creditor may prove his debt with- 
u the aſſignee who employs him is] out paying contribution [44] 
perſonally liable | ib. Creditor who lives remote from the 
Wn7nces not entitled to take money out place of meeting may prove his debt > 
ef court, paid in by the defendant, in| by aftidavit 588 [8 
an action brought by the bankrupt, All creditors muſt come in equally, un- 
without paying the attorney's. bill .i&.} leſs they have ohtained actual exegue 

| attorney entitled to retain papers de- | tion, or obtained ſore pledge 119 
luered before the act of bankruptcy, | Therefore a creditor when he pr es 
until his bill is paid 459, 490 his debt, muſt deliver up all ſecurities 
Ws of the commiſſion to be paid by for the benefit of his creditors ib. 
ine petitioning creditor .. r 8 Were proof of a debt has been ad- 

a colts to be taxed by the commiſ- | mitted without the creditor's affidavit. 
honers, and the aſſignees to repay | - 228 ; 118 
bem out of the firſt money received Majority may bind at an advertiſed 

VV Ts 

met coſts 5. he, toes by s 8 . 83 5 
in chancery, and 20 f. allowed him for | ftoms FO 
the taxation—5 G. 2. c. 30. /. 45 [7]} 0 * 45 yy 
i ſettled by commiſſioners upon peti- | Farmers of the cuſtoms are net trad- 
uon, referred tothe maſter 3,9 ers : 387 59 
lu of an iſſue . e ye? 1 ae | 

ler cannot be reheard for coſts only 2 Damages. who 

d coſts. on petition where the juig-Þ | © __ : P 
went of Cr anions, 6 - 4 An action to recover damages may be 
—_ © 15 . |: brought. by a trader for maliciouſiy 

Covenaue. 


! ſwing out a commiſſion againſthim 10 

F > Damages aflalind; by! = jary' cannet,/Ue"” 
fie an annuity is ſecured by deed of | proved if the verdict is ſubſoquent to 
wreant, the growing payments are] the commiſſion, becauſe the porn ng 
&tingent and cannot be proved 192 are continzent 


| date Vankrupt. 
If þ baukrupt dies before commitlion- d 
& pp en under, it 28 voĩd 42 5 


Dealing. 
What 3s a Jeakag i in the commiſfion 15. 


7 

Debts.— S Contingent Debts. 

Creditors may prove debts without pay- 
contribution 


N [443 
2. , . . 25. 
Dos 8 at . day may be 
4 ra. tag G, I. c. 31. i 42 
Dedudting $4 per cent. from the divi- 
: , to the time the ſecurites would 
| — payable [42 
Bottomree and reſpondentia bonds may 
de proved and claimed when the loſs 
pent—lg. C. 2. c. 32. . 2. [46] 


tors living remote from the "4h 


oy 


TY #1 


of meeting ma 1 by affidavit 


5 G. 2. c. 30. | 48 
When debts may * proved [42] 1 17 
ow to be proved 3 


here the party reſides remote * 
the place of meeting or abroad 14% 


Chlor muſt ſwear whether he hes, a 
ſecurity or not 


] 


If he has, and proves, he muſt alive | 


it up for the denetit of the AI 


Unleſs it is a joint ſecurity from the 
_ bankrupt and another per ſon ib. 
creditor has a mortgage or pledge 


trom the bankrupt, he muſt apply to 


"have it ſold, and to be admitted 1 
creditor for the reſidue 
Where a ſecurity is depoſited is 
and creditor has two demands, ane 
proveable and the other not, he may 
apply it to that which is not prove- 
120 
Clerk to a corporation proves debts duc 
to them 
He mutt produce his appointment under 
ſeal ib. 
Arrear © of taxes to ho proved by the . 
| 
Tf cho collector is the: bank 


rupt, à pa- 


elf and the reſt 125 
All ſecurities muſt” be exhibited at the 
time of proof | 126 
my an anthority from a gyeditor to vote 
1 bee. maſt be * 


I. N D BX. 
[The affured in any b e 


"9 * Ws 
A debt made void by Netuis en 


124 | 


la deed conyeying all for the pry 
rimioner muſt prove on behalf of N. | 


"Gy 


Infurances for lives are Within the ature 


The commiſhoners declare the haok- 


and prove when the 3 [46] 


1 — 


8 


G. 4. c. 


— 
1 


to be proved 155 
In ufury the aſſignees may chzen wy. 
proof, and are not obliged to ſubmit 
to pay what 1s really due, 2s in caſes 


Where a party files a' bill for relief 
1855 186 WI 
If the contract i is originally uſuriouz, it An 


is void, and a bill cannot be proved in 

the hands of an innocent indorſee 186 
All bonds for the payment of money a 

a future day, are proveable within the 

7 C. 1. c. 31. nN, 7 
A bill drawn before bankruptcy, but 

not proteſted till after, may be proved 


Coons GS IE GN Ot wwe 
a future day, before the day the pur. 
chaſer became bankrupt, held no 
do within the ſat. 7 G. 1. becavſethe 
goods were not delivered, nor the 
contract put in writing it 

A ſpecific ſum of money received by an 
overſeer of the poor is not ſuch 2 ht 
"as can be proved under a commiſiog 
iſſued before his accounts are deliver- 
ed in | 57 


Declaration of Sankruptey—5s Th 


tle Commiſion. 


ruptcy generally 164 


Deed.—S:e Act of Bankruptcy. 


Every fraudulent deed executed in Eng: 
land is an act of bapkruptcy _ 
But not a fraudulent deed m_ 
abr 
A deed conveying all a Selber bee 
is fraudulent | % 
So if there be only a colourable excep- 
tian of part bf 
A deed made in contemplation of baok- 
raptcy is fraudulent, and becomes a 
act of bankruptcy | 


- 


aft of 


of all but one creditor is an 

bankruptcy 

A deed conveying all for the ben 
All the creditors is ag a of wk 
ruptey 

But à cagveyance of part, and — 

red; if not done in cat 


3 


LN x Da E Ik 


jam tion of — 1 not act od 

6 re 92 * 
— Not delivering poſſeſion-' is: dvidence of. 

183 _ but may do explained by x | 
it 

it e or conveyance ſraudulent within 
te ne ft; 13 er ar Kr is ana of 
4 i Del Credere Commiſion. 
5 186 What it is 37 5 
Ws, it An inſurance broker having a 4e/ credere 
ved in commiſſion may give in evidence under 
e 18 the general iiſue a loſs upon a policy 
ney at happening before the bankruptcy, in 
un the an action by the aſſignees of the 


y, but cies underwritten by him 575, 576 
proved But ſuch a loſs cannot be proved under 
it a notice of ſet-off 1 
2005 at Where a bankrupt has underwritten a 
e per- policy to a broker having a del credere 
nd to commiſſion, and a loſs upon the policy 
uſe the happens before the bankruptcy, the 
or the broker may deduct the amount of the 
ig loſs from the debt he owes to the 
d by an eſtate. of the bankrupt.— And if by 
\ 2 (tht miſtake he pays it to the aſſignees, he | 
miſſion may recover it from them, as money 
delivere had and received to his uſe 577 


hut where there is no del credere commiſ- 
hon, the broker canuot ſet-off 579 
Polſeſſion of the goods of the principal, 
a factor acting under a del credere 
commiſſion, is not within the 2x J. 1 
6. 19. /. 11. | 399, 400 
And the conſignor may recover againſt 
the buyer, if there has been no pay - 
ment ta the factor ib 


: 
*. Denial. Se AQ of Bankruptcy. 

9 Evidence of keeping houſe _ 8 74 
's effells But not itſelf an act of bankruptcy 16. 
1 . ere without denial not an 
t exceh- kruptcy - 5+ 100 

7 May be explained by circumſtances 74 | 


Order to deny without actual denial not 


omes 1 evidence of an act of bankruptcy #6. 
by HT Denial muſt be to a creditor. 74-78 
payment Ur to a clerk or perſon authoriſed com 
na a of ing from a creditor to demand money, 
wo and authoriſed to receive it 79 
enefit al Deuial muſt be to a creditor baving a 
of bank« preſent demand, and not payable at a 
i. ſuture day 
poſſeſiog i Concerted end den no eridence of an of 
nat” es uptgy EY. $0, 81 


underwriter, for premiums upon poli- 


eee dae . 
"2x 3. 1. c. 19. . 2 


Departing the Viealm. —Se AQ of 
Bankruptcy. © | 


Is an a@ of bankruptcy af See are 
delayed | % In 


| Depoſit. —5e Mortgage. 

Property de poſited or pledged to be fold 
h proof, as in the caſe of a mort- 
| h 119 
E of title deeds creates an equi» 
table lien | 3 5 


Are not of a * nature, therefore 
the court will not order a copy of 
them 5 Ar 


Dire 7 9 8 
For rent before the end of the 
year 


Diſtreſs may be made for the CHE hs ar- 
rears of rent 174 


Diſchaxge- 


privilege, to be diſcharged 113 


debts payable at a future day [44] 
But not from contingent debts 51 


and reſpondentia bonds \ + 
And policies of inſurance 46 
Bankrupt arreſted after having obtai 

his certificate to be diſcharged 24 
Certificate under the ſecohd commiion 


eſtate produces ſufficient to. pay I55. 
in the pound under the ſecond come 
miſſion ib. 
Certificate of bankrupt does not diſ- 
charge ather perſons Jury liable 


Dividend. 

Dividend to be made after four, aud 
within twelve months ; 

92] 530 

** 


5 G. 2.6 30. 0 33. 
Thres weeks notice to be given 
London Gazette 1 77 


78 | Aſſignees to produce their accounts to 


the commilſſioners, and de ſworn to 


\# 


bat Ae my 


Depoſitions 3 


Bankrupt arreſted during his ue of 
Certificated bankrupt diſcharged from 


Certificate diſcharges from bottomree.- 


only diſcharges the. perſon, unleſs the 


with him [80] | 


- the truth of them [92]. 
cn 


9 
" * 5 
„ 


Commilfioners te make War order for 
a dividend ig writing 4.9; 
A the affignee forthwith to ma 
ach Bei as the commiſſioners | 
ſhoul 94] 530 
Second Kividend' to be 1227 e 
months after iſſuing the commiſſion 
. . 6 30. f. 37. 94 
Notice to be given in the London Ga- 
zette [94] 
x: > "and to prüduce wal accounts upon 


94 ; 
.Coimmitſiondts to order the bende Wl. ö 


de divided [4] 
Second dividend to be final, unleſs fag 
effects are collected ib. 
Bankrupt's ee aſcertained 
'S &. 2. co1 1 
Certificate TTY econd commiſſion wall 
"not difcharge future effects,, unleſs a 


"dividend of 155, in the * is paid| 


under the ſecom LE 


Conlwiffioners © apon requeſt to 10 
"to the bankrupt how they have diſ- 


e within 18 5 


] bs rs Fees: **144 ({3 5% 2 


[81] [82] 6770 


clare 


"poſed of his effects, and pay the over- 
4 


wins to him if any 

1. e. Ihe fo 15. [27] 
The lord chanceflor wit not 5 
refpedting'a dividend within the four 

months 5 
5 7 after the four months, the chancel- 
Jor upon petition will make an order | 
-to.compel a dividend if the aſſignees 
have effects ſufficient in their mow 

7 
The commiMfioners without an order 
from the chancellor may appoint a 
meeting to compel a dividend, ib. 
Creditors not having proved in time to 
receive a firſt dividend, may if they 
can reaſonably account for the delay, 
be admitted to prove at a ſecond, 


30 


and receive their firſt dividend before | 


the other creditors are paid the ſecond 


But they cannot diſturb the firſt . 
vidend, therefore if there are not 
effects ſufficient to pay them the firſt 
dividend equal to the other creditors, 
they muſt loſe the money ib. 

Aſſumpfit will lie upon the commiſſion- 
ers dividend warrant ib, 

And in ſueh actions the proceedings 
before the commiſſioners are conclu- 
Ave evidence 4 210 


„ 


The chancellor upon N m 
Orgy 
the aſſignees to pay the ese 531 
e. Whether the aſſignees may ſet of 


the dividend apainſt a debt 
"himſelf _ | g my 


Docker.- 


Lakrop 
[ endor! 
before 


Will not prevent ancier pier pro 
ceeding unleſs a commiltion is ſeale 
in four days n of ms mas 


Ariking the doc rgain 
Drs. 

Cannot be a bankrupt | Then an 
5 C. 2. Co 30. J. 40. 15 (12 

Dres 3 

SR oy 

May be bankiwpls * NE an eſc 

Eaſt India 3-0 4g 

A man cannot be banks dein : 

member thereof 9 23 % Ap 

Eiectment. ue 

| Afignee cannot maintain ejectment ut e 

the conveyance by Common Ss...» 


The leaſe to ſupport the vane a mu 
dear date tubſequentto the en arolmen 


Election. 

Petitioning creditor cannot elect to pre 
|  Cceed at law, but muſt abide 4 | 
commiſſion 


Although he has debts i in different n right > oy 
cha 
When other creditors ſhall be put Aued 
their election of proceeding at law, nd the 
abiding by the com Gon 13 d that 
Whether before or aſter dividend ih vere 
The beitg chofen afſignee does not de petit 
prive the party of his right to eq proved 
12688 conſt h. 
i a creditor has diſtin debts, he man hankru 
prove one, and promsd at Jaw for e conf 
other bs i Execute 
But he cannot ſplit a demand and pro Lor d 
part, and proceed at law ſor the rel _—_ 
n i 
Joint and ſeparate creditor muſt elde depe 
vader which eſtate he will come 08 nc, 
preference 2 vitneſs 
But he need dos eld ad dividend dead 
Taking the bankrupt in execution ater om 
168 T nene „ tis — 


Ende 


- Endorſement. . i 


Eric after act of bankruptcy may | 
| "endorſe 


g aſter act of bankruptcy he may 2 
dorſe bill of ladiug, pur ſuant to a Se | 
tend ide agreement ä 


r pro Enrolment. 25 
ſeals vceedings to be enrolled | 
12 6. 2. . 30. . 41. tal 
" rgain and ſale mutt be l 8 , 
2 
Eſtape. ; 
hen an ek! is an act of bankruptcy 


10 95 

b de mere being carried into another 
a1 eſcape to make an act of as 
ruptcy. 7 | a 
enalty on gaoler ſaffering 1 
committed to his cuſtody to 7563 
alarged examinatian d Laſt Exa- 


mination. 


eing. 


it und 


ſtate. 5 
dw to be aſſigned, c. — See A 
akrupt's eſtate when guilty of felony, 
to be divided among the creditors - 
36. 2. c. 30. . 1. [65] 
0 


m action brought by the aſſignees it 


by te necefſary to prove the bankrupt a 
tader within the ſtatutes 561 
triebe the act of bankruptcy ib. 


chat the commiſſion was regularly 
iſued ib. 
nd the aſſignment to the plaintiffs 16. 

id that. the property ſought to be re · 
covered was in the bankrupt ib. 

he petitioning ereilitors debt muſt be 
proved by the ſame evidence that he 
mnſt have called at a trial againſt = 
bankrupt | 
de confeſſion of the bankrupt that — 
executed a bond to the petitioning ere · 


4 pro tor does not waive the neceſtity of | 
he re ling the ſubſcribing witneſs in an | 
1 Won brought by the aſſignees 15. 

ſt eee depoſitions when recorded, are evi · 
ome u ence, in caſe of the abſence of the | 


2 3 prove the preciſe time of 
the act of bankru I are men- 
ona eee, ptcy, if they wy 

pt cannot be a witneſs to prove 
lus own n act of ns 562 


dill of, exchange delivered || | 
before for bona dt conſideration a: | 


598 


county in cuſtody of the officer, is not 


x. p. A x. 


But if the 1 calls kink he waives 
; Ml 3 to his evidence, and the 
rupt may be croſs-examined to 

tht Fad by the plaintiffs; 3062 
The bankrupt cannot be evidence 10 
. ſwear property in himſelf, without 
having obtained his certificate and re« 
leaſed his right to the allowance, and 
the ſurplus to his alſignees 563 


r + 6 


But he may pruve property in, or a debt 


due to another, although he bas 0 
certificate ib. 
An uncertificated bankrupt cannat be” 
evidence to prove uſury in a creditor 
ib. 

An uncertificated donkeys raay my a 

| witneſs to diminith the 
If a bankrupt has obtained his 2 
and received his allowance, his evi- 
dence upon releaſing the furplus will 
be admiſſible to aug nent theeitate 562 
W 


When bankrupt's own declarations 
be evidence to prove an act * bank 


ruptcy 3.163. 
A creditor cannot be a witneſs, bat if he” 
releaſes his debt he may 561 


Examination. Sc Laſt Examination. 
Commiſſioners may examine other per- 
ſons beſides the bankrupt, preſent at a 
meeting (36] [39] 
May take the anſwers down in wri 
and requirs the party to ſign chm 


If the party refuſe to anſwer, or to 21 
his examination, not having a reaſon- 
able objection, he may be committed 


ib. 
The queſtion to be ſpecified i in the com- 
mitment [38]. 
Commiſſioners are not bound implicitly 
to believe every thing that may be 
ſworn, but muſt exerciſe their ky” 4 
tion on the anſwers given 
If commitment defective in form, FN 
upon a babeas co jus, to re- commit 3 
Commiſſioners may ſummon and exa- 
mine perſons ſuſpected of detaining c 
the bankrupt's goods 
1 J. 1. c. 15. /. 10. [25] 
The commiſſioners cannot commit per- 
' ſons ſuſpected of detaining the bank- 
rapt's effects for not attending their 
firſt ſummons 10 


| Exchequer Bills. 


Circulatiog. te bills will not mae 
a man a bankrupt | BP 


Exciſe. 


660 
— 
£ | & 
. 
—_—_— 
4 
” B 
| 
= 
: 


* * A x 


# 


* 
*** aint. 4 4 * 8 . 


r Eftiſe. An extent te tente ide day of the | 

The ce of exciſe cannor; 25 Aalligntnent, and the crown e fro prof 

uch be bankrupts A pn dy 

An excifeman cannot as ſuch be a bank Warrant of commiſſioners of? ad w 
- rupt. t 36 not equal to an extent, ſo as ob If c 
$5 dow Execution. - 2 "i Na from the date, but only from al 

1 execution not anaRt of bank- time'sf ex8cuting't hd e i, Pp! 
rupty 1 97 nd 

execution executed before an ach of Factors, —5e6 Del Gredere — f 
© bankruptcy is not avoided by the com- —Lien.—Set-off _ gu 
miſſioners aſſignment 604 aQto! 

Sheriff executing aF, fa. after an act of : 5 G. er „ 5 of 
_ bankruptcy, but before a commiſmion Factor t nates for goods Um Not 
ſued out, is liable to an action of tro- hi h 
ver, but not of treſpaſs at the ſuit of im, the principal, and not tis af, pl 
4 dne afſignges | . , 19 1 nees, are entitled to the notes go of 

An execution e ihe goods of a . Wen # 3 - Freder 7 0 

_- bankrupt taken out after his certifi. | 

* ee is igned by the creditors, and be- N Wir 

3 ſore it 3s 1 by the chancellor, is mont * be 
fa [valid 522] When factor bas a nen N 

K 5 | . i | See n 2 i Wh. 

an executor becomes bankruptt it does Farmer. Whe 
1 not take away his legal right to the E co 
executorſhip 132 "If as ſuch be bankrupt da 

Nor does the affignment affect the teſia. 5 C . c. 30. 40. 7 1] o 
- tor's aſſets, except as to any beneficial os 
- mitereſt the bankrupt may have in Fees. 100 
them 132, 133 W e br 

Lthe bankrupt's executor has waſted the | - Miſſion 1 
aſſets, ſuch devafiavit may be proved | Fees aud other expences to the chgice d Gaol 
as a debt under the commiſſion - 134 ae to be paid by the de ef 

the babkrupt himſelf ſeems to be Gao 
7 0 ally entitled The bill to be tax by the commiſſou 
_ oy as ga 4 155 1285 and the aſſignees to pay ſuch bill oud | = 
| 1 the eee Gs received the teſia- | the farſt monies n 
 _ tor's property, the lord chancellor will | - 
upon petition order the money to be Feloup. 
vaid into court, or to be paid to a re- Bankrupt not rhe within the 
eier 134.136 ſorty-twyO days, or if the time is e. Cole 
beds enecuor carryingon thetefiater' s| larged before the expiration of ſoc p 
raped 57 enlarged time, is goikty of felony ” 
— Ei. © n | 5 G. 2. c. 30. J. 2 . EL p 

Alfecurities 20030, be ibis 0 the Feme Covert Se, Wife. 

'» @mmidioners at the time of proving, Feme covert ſole trader in the . 8 - 

; and marked by them , 126 London may be bankrupt Graz 
$a the ads of any e pi tor! $0 if ſhe ne ſeparate from 5 | 

5 Extene. . weren de 545 5 

Aa 3c 4 4111 n W e Ma oh = $17 WY m 

n extent binds from the the wet] Ye? ; ; Ih 3 

— 4 tin actual een by the com-! Fiſherg.. © 6 And 

. oners {7 X 392 1454 ag eee bai wade di 

re dot make a man a 5 C 

Fort 5 11 


— 
12 
—— | 


3 ; 8 N - 
4 


| I $S 124 


When an act of bankruptcy | 4 
br 


Foreign Attachment. 
Property of the bankrupt's abroad may 
be attached cee the com- 
miſſion Hin 39 , 394 
If creditor in . attaches 947 
abroad after 4he. bankruptcy, and the 
produce is remitted ta bim, hs aſſig 


nees may recover it 3035 


Sraud Se: Acts of reer & 
Sutfering a trader to remain in poſſeſſion | 


of property which he has e ; 
83 Cane de bank np: 1 
Cannot be e eder, a | 


is fraudulent | 
Not delivering: poſſeſſion. may be ex- 
e by tircumitances | Do 


- Fraudulent Sale. 


When avoided, N not an act 
bankruptcy 


* 4 


What gaming avoids the certificats 800 


When the aſſignees are entitled to re- 


cover penalties for money loſt by the 
Rents at play,” | - 302 


? Gaoler. 


To obey the commiſſioners warrant for 
bringing the PRI UPE before 936 


Gaoler ſuffering dankrupt commit 
eſcape, to forfeit 5001. 139 

Gaoler refuſing to ſhew bankrupt com- 
on to a Creditor, to forfeit 1004. 


1 [39] [40] 
Guarantee, —See Surety. 

-.., , Goldſmiths. | 

Goldſmiths may be bankrupts 36 


Soodg.—5 See Stoppage in Tranfitu, . | 
* 


enter | 
Grazier cannot be bankrupt - Wo 
Habeas Corpus.—Se: Commitment. | 


Kakrupt committed by commiſſioners 
N 60 204-1 


L, N Dy, E. X 


3 


Lett ing horſes u 1 


Horſe « Geer may bi eker he. e 
| Vouſe, A 
When keeping Bous SH aft of bank- 


74 
When departi by from 8. dwellng- 
. Rouſe is ein wt of ae, 


| ” 21 ; 
* | 5 
16 Tufanes 2188. * — 


8 5 : * 


* 


r nb 
An A Seu fottia or in 
inn, cannot be bankru « 51 


But if he ſells out of his b ouſe he 5 


. manner and not the « extent 2 the 
trading is the true criterion od. 


IT -. 
If the party intends to ſell out of bis 


houſe generally to all cuſtomers, al- 
. though in fact he only ſold in hy 

inſtances, it is ſufficient . 55, 5g 
A judge of aflize may ſet à price. upon 


his goods 4 $9 
May be bankrupt if he turns corn-chand=- 


ter or wine-merchant _ ng 


Inſurance. . 


Policy of inſurance may be claimed and 


proved when the loſs happens 
19 . 2. _ 32. þo 2. 
So may policy of 
F 288 
Intereſt. 
tirereft not FG ares below theilate of 
the commiſſion 1381 
If a mortgage is een to the pay- 
ment of the principal and intereſt, ths 


' "intereſt is only to be computed to _ 


time of the OE 
But if the m „ Fe the — 


ſignees Cr — without pay- 
ment of intereſt, up „en of 
redemption 132 
pecialty creditor cannot kinvs in 
dere the penalty contained in 4 


rity 
red note carrying 3 
N i Mee the full ang: 


_ If intereſt is not — a *. War] 


note, it will not carty auy 


of infurancs upon. {4 


6 between . that carry Fr 


* and » ſpecial depot of goods 
182 


Leparste creditors. not entitled to intereſt 


Debit 


9 debts, unleſs the joint cre. 
Te paidaos» inthe 


in caſe of furplaze—Ser Song 
is to be allowed by cuſtom or by 
conrſe of trade + Jos 
aſſiguees liable to intereſt 


Aron Mamifacturers 
vn de bankrupts | | 86 


* 


Aue bees. 
Joint creditors are entitled to the Joint 


fund i in excluſion of ſeparate creditors | 


237 

rermeriy held that ere creditors could 
nut pr ove under ſeparate commiſſion, 
Except to aſſent to or diſſent from — 
certificate 237, 238 
Whether joint creditors may prove under 


a ſeparate commiſſion, and receive di- 


vidends, pari paſſu, with the e 
creditors 238. 244 
When aflignees under ſeparate — 


Gons poſſeſs, themſelves of the joint 


property. Nu. her joint credi- 
tors aan obtain an order for keeping 


diſtin& accounts 250 
Where perſons in trade have been con- 


nected in various partnerſhips, and | 


- ajoin commiſſion againſt them all, an 
order may be made for keeping diſ- 
tinet. accounts of the different part · 


1 well as the ſeparate e- 
A 51 ſevetal ereditor 5 


whether be will prove againſtthe joint 
or ſeparate 257, 268 
But. he may come in the ſur-· 
plus of the other if there ſhould be 


257 
May diſtrain before the end of the ta 


1 debt 3 js not diſcbareed againſt the 
ſolvent-drhtor by the bankruptey and 
certificate.of his companion 
10 fun. c. 15. 48 4 


Judgment. 
Norto be preferred under commiſſion 
Office copy % be produced at the [4241 But. 
of root 


. « * 
4 
_ . 
So 3 * . 
4 X. — 


| 


182] 
278 | 


A fraudulent judgment and execution 


[oj] 78 Land- map. 
The EY is the proper perſon 2 


UM mn 26K 
Cofts have boon . 
a debt until the n 191. art 


But if the verdict * 
ruptcy, they may he woes 
or paying money to #'trader alter 
a fecret _ of bankruptcy, in conſe. 
uence of a ud ment at ro- 
k, ected 4 80 t law, U 
tiff aſter jud ment and a'writ 
error allowed having become bank. 
ue, his aſſiguees canndt ſue out 4 fi 
Fa. in their « own name; to compel an 


aſſignment of errors, tilt ſome lu 
merit be given 50 


The 


though void againſt creditors, Is nat 
itſelf an act of bankrupłey 9 
A judgment with a defeafauce 18 not 2 


; contingent debt ven ba El an 
| Sing. - 5 | 
The king is not bound by the bank: 
rupt ſtatutes - * 
Labourer. NE 
38 8880 cannot as ſuch be a bankrupt 
Tha 4} 
Land Jobber cannot be bankrupt br 
ALuandlord. 


Landlord may diſtrain goods bg ug 
remain upon the premiſſes, 19 
ſtanding the aſſignment 

But if he ſulfers goods to be ſold by th 

aNgnees, he can only come in with tis 

reſt of the creditors 175 

On a diſtreſs for rent, the goods were 
ſold, and 771. 35. remained in the 
conſtable's hatids,whoHecame a bank - 

rupt. The tenant muſt come in 252 
Creditors the rent not remaining in 
ſpecie 180 

Bankruptcy is ples to an action of debt 
on the reddendum of a leaſe 512, 513 

Whether bankruptcy is'a plea to an as 

tion of covenant for rent. Ne. 


r, eee ee the ro 
2 hy” 


13 851 > 721 


prove 
But if the calleQor bin(@f hecomes 
bankript, one inhabitant muſt prot 


i 


for . and the * 4 
a wat 


xpenc 


Examination. 
mn within 4 days 


, after notice Jeſt, at his houſe, or per- 
l fonal gt ice e 
N ment in the, Gf 
- 66.2. Co 30. . 1. N {6 5 
8 Gin of iow 6 dom mer forrender | 
2. Co „„ Bo ' 

p Protected XD the time alowed for 
5 examination Tet 
5 ee 5e 3 I [2x] | 
een ara for the 
1 bankrupt 5 ſurrender | | 
A 552.6. 30. . er [69 
A Time for 5 may bee , 
* not exceeding. 50 dayçs e 
a G. 3. c. 30. . 3. ib. 
nt 5 3 

Commiſſioners may examine the. bank | 
4 rupt.—1 J. 1. c. 15. 6. [62] 
1 vez Nr in writing 
ir « Re , 15. 1 [sz] 
11 e e an commit the bank» 
ke rupt upon his refuſal to anfwer _ 
NN 1 J. 1. . 15 . ib, 
Punithment in caſet commits | 

perjury by his anſwer. a | 

uſt J. 1. c. 15.0. 9. (63]] 
4] Bukrupt to deliver up his books, &c. 


upon oath—5 G 2. F. 30. f. 4. [70] 
he bankrupt to attend the aflignees to 
a&ſt in making out his accounts 
56. 2. c. 30. ſ. 4 


L701 
igkrupt in cuſtody for meſae proceſs. 


— to be brought before the SOPs 

Ay to be examined . 

05 56. 2. c. 30. . 6. by 
pence. to be paid by the eſtate - ib. 


ut if in execution, the commiſſioners to 
attend him 


him in priſon to e for his ex- 
WR" 


a5 3 
g in (7, 2g c 30. . Ge. 72) [73] 
180 ommifign ers may examine the bark. 
ded rupt by. parul or a writing 
vt 56. 2. c. zo. . | [74] 
1 lay examine any thee! perſans preſent | 
193 a the meeting 10. 
„i take the. anſwers, down. in writing, | 
ook and require the. party. to ſign. them 45. | 


—— party refuſe ta anſwer or to ſian 


his txamination, not having a reaſon- 


a idle objeftion, lounag de committed 
n to $6 . 30. . 16. 6 
11. queſtion to be ſpecified in the com- 
ones kg bus Aab 12 bs) 
ro HN 

14 22 


* 


1 8 „ 


| 


- 


If commitment defective in form 


„judge, 


= upon an haben eße put brought, o re- 
commits G. Oy nd 18. [73] 

Gaoler ſuffering e to 
eſcape; to forfeit 9 1 

Gadler refuſing — d Wot 
Foes 000” 
5 G. 2. e. 30. ſ. 19 bo. 

[per ons difcovering' the bankfapt's * 
tate, allowed $1.” per cent. upon the 
value=; G. 2. c. 30, fl 20. oe. 

the | Fraſtees nordiſcovertag the truſt to 
keit 100 { and n 


Bankrupt to attend the abe 


8 [73 11 
ſſignees to appoint a perſon to attend 


i! - covery of his effects, notwithſtagding. * 


85 84.4. 30. f. 21. 


1 i 
2 1 


Hg his pm ek 

5 C. 2. c. 30. /. 36 1 1 

Tobe allowed 27. 6d. a day during _ ; 
attendance 1891 


Upon refuſal to attend, een : 
; iſſue a warrant to apprehend him and 
| to commit him to gaol 1 TY i 
Bankrupt not ſurrendering, 1 87 
out benefit of clergy 68 
Bankrupt not bound to furrender| ute. 
the laſt meeting 
But the commiſſioners have an 
the intermediate time to — the 
bankrupt and examine touching His 
effects 103 
The commiſfoners mays; examine thei 
bankrupt as to a futurediſclofure of his 
eſtate and effects, after he has finiſhed 
what is uſually called his laſt examina. 
tion. 465 
The lord eher may aptiolei the 
commiſſioners to meet to receive'the 
bankrapt's ſurrender after the time 


* 


has elapſed a I 46 

But this ouly to be done upon 2 ; 
cent default of the bankrupt 466 a 

A ſurrender at ſuch a "7 
avoid the efic& of the ſtatute ib. 


Commiſſion may be ſuperſeded to put a 
ſtop ta a criminal procceding for no 
ſurrendering 460 

Particular circumſtances preventing ib 

| bankrupt: ſurrendering within tha 

time, may amount to a defence upon a 

criminal proſecution. - fy f 

Commiſſioners may examine the bank - 

rupt to all matters touching the diſ- 


N 


7 


it may ſubject him to penalties 469 


Ga to pay a ſum N 10 
1 


: 5 p 


— . ——— — 


[75] 
"Commiſſioners muſt e their diſ- 


* bank rupt "FIR interrogated | 

to particular queſtions-is void 470 

I queſtions muſt be ſet forth in the 
commitment 


4 * b l K. 


Or from the noturs of the paris 


4 ev nl 


- SFO 


Yo 8 


54 be proved if the haſbaid be 


hands fer the ral b n 
cretion in judęing of the truth of the} account wo _ oh n 
bankrupt's anſwer - 480 x bs tie? t 
The certainty required in the anſwer, | b 
| paſt depend upon the nature of the when paar” * 8 
queſtion .. 485 A policy Ne the 2 
A 5 N anſwer to particular queſtions And if he parts with the policy, and i if a 
will not be ſufficient 7 Comes again into his hands the ln ” 
Commiſhoners in committing the bank - | | revives 2 6 tr 
rupt have but a ſpecial anthority 489 A banker has a general nen 1 ha 
And an action will lie againſt them if An attorney has a general lien upon A 
they exceed it ib. papers delivered to him th oh 
The commitment muſt purſue the words | But papers received after the at d of 
of the act of parliament , ib. bankraptcy eannot he retained 46 * 
It is the duty of the bankrupt to attend | A —— printer has a lien for the price a 
| the commiſſioners until his affairs are of printing linens in his poſſeſſion, and 5 
+ , finiſhed, and to aſſiſt the aſſignees 490 alſo thoſe which he has e * 
But doubtful whether there is any coer-| ſivered 3 
cive power to compel the bankru 1 A miller has a lien for the 1 : = 
to attend the aſſignees after he has grinding corn . 
niſhed his examination So has a dyer for the price of gigs 
krupt not entitled to be * — ſpecific goods Ha 
out of his effects during the examina- The 1 — of the captain dais ad 
1 2 hiye been determined to be 2 lin aÞ 
of monęy given to preyent examination the ſhip to 
| Ft 70-477] if a Seele ta} by law 4 wi fio 
Leaſe. | i. with the roſſeflion of the Propet | 
i mortgages of chattels real, the non-|- bis lien is gone Thre 
delivery of poſſeſſion is not confi- Where a perſon having repaired * 42 
dered as fraudulent within the 21 Fac.| parted with the W he _ 30 
= leaſe f * N. 
proviſo in a eaſe for 21 years, that or 
the landlord ' ſhall ene, the te- Limitation of Aptions. Bank! 
- iant's. comfnitting an act of bank- | Where the itatute of pagan” c 
ruptey, whereon a commiſſion ſhall 
| ſues is good 393 Lock Smith# , 
| Andthe eee e ſuch May be bankrupts 
ſe jb. OD 
1 nd a. general nene not to aflign | Maintenance. 
300, 301 Bankrupt not entitled to be maintained 
Legacy. _ out of his effects during the m—_ 
Commiſſioners cannot affign' a legacy | tion 
given to the ſeparate uſe of the RG, And if any perſon take part of the - 
e wiſe N 
But may a a legacy left to the 
f — 12 the figning the cer- | dankrupr. the e pn: 2 85 wy __y 
. tificate, 2 allowance by the chan - over againſt them = 
; 2 N 302] Marriage Articles. - eſt 
"4 Lien. Bond given by the huſband to pay aun beat 
1 — does 2 ay in his life time to true E 
gag. 


| The law wil ply en from th pe 
 "neral courle'of trade ibs 


F 
* 
4 


a : rupt; ti bing a ets 


t | bis life time, and before the bank. 
ties ruptcy 213. 216. 
454 Where the father gives a bond to his in- 
| big tended ſon-in-law, to pay a ſum of 
| the money after his death, and intereſt in 
455 the mean time, if the condition of 1 
225 bond ir broken, and the father be- 
1 comes — this may be proved 


e of a ſhip at tea will 8e 


— — if the mortgagee takes all 
ods in his e get potion 
— as à bill of ſale, &c. 
But if he ſuffers the ſhip to come back, 
2 does not take poſſeſſion, it will 


Where A ſhip was mortgaged at - 
with a 4 that the mortgagor 


1 If a roma in conſideration. of mar- ſhould continue in poſſeſſion till failure 


truſtees to leave the wife if the ſur- 
vived him 1,0007. this is contingent, 
and cannot be proved 2326 
If the contingency is made to happen 
upon the inſolveney or bankruptey of 


If the alfgnees Are obliged to come into 
equity to compel the performance of 
a truſt, they are not entitled to re. 
lief unleſs they ſegure ho ſettlement , 
to the wife 236 


Merger. * 
7 2 creditor accept a bond vey a ſecret 
at ol bankruptcy, it will not merge 
a previous ſimple contract debt, ſo as 
ehe mane g out a commiſ- 


19 
Meetings. 
Three meetings to be e appointed within 


G 4 
56. 2. c. 30. 69 


The ſecond 8 the time 
for the chaice of affignees 262 
Bankrupt to ſurrender at'the'third meet - 


68 
Ne bi meeting may be enlarged 85 
1 [69] 
Member of Parliament.—5-e Act of 


riage and 'a portion, give a bond to 


the huſband, that will not le the 
truſtees to prove. 243 


| of payment of the "mortgage money 


on demand, the grand bill of ſale was 

delivered; and: the mortgagor became 
bankrupt before the arrival of the 
| ſhip, and the mortgagee took poſſeſ. 
. fion on her arrival, he may maintain 
trover againſt the aſſignees who took 
the ſhip from him, notwithſtanding 
he made no demand either on ts 
bankrupt or his aſſignees 


2 $58; 
Aſſignment of a ſhare of a ſhip is og 


without pofſeflion . 


ſhip an 
161 

Aſſignment by commiſſioners ſhall pre- 
vail againſt a ſecond mortgagee pur- 
chaſing in the firſt; if the ſecond mort- 
gage was made after the commiſſion 

d out 284 

But if after ſecret act of 9 
and no commiſſion, Qs. 1 


real, the non-delivery of poſſeſfion is 
not conſidered as fraudulent within 
the ſtatute 21 J. c. 19. 339 
But where goods are pawned or mort- 
gaged, and poſſeſſion not rae” 
they paſs by the aſſignment 
Mortgagee may have the premiſſes fold 


upon petition, and prove for the res 
ſidue 119 


But if the mortgage is from a third per- 


ſon he may prove without ſale 119 


previous to her 


or. I, | be 


Months.—Sce Act of Bankruptey. 
utual credit. Sas Zet · off. 


Creditor need not take poſſeſſion * = 


In mortgages of real eſtates, and chattels | 


j 
P 
4 
fl 


1 2d 


trade, to be paid intereſt before an 
N. e Ww | ib. 


Partners are joint tenants in the ſtoc 


N Nothing is to be 


* 


Ks rho cannot aſſign 5 y 
""Guciaw.—5 AQ of Bankrapter. 
- Overplug. - i: 


creditors upon fecurities carry in 
inlereſt, by contract or by courſe. 0 


Partners. 


- as aud certific of one part- | 
on me One partner bringing truſt money into 


. ner does not diſcharge the others 
10.fune g. 15. . So] 


and eſſects, and they. continue -joing | 
tenants throughout whatever changes 
ma cake place in the: courſe of trade 


as the ſhare! 
of one partner but his proportion of: 


t de refidue upon — of the ac- 
counts 1a dankrupt i 
ns ſhes bankruptey. by one partner ix Payment of ener nchen ke 
to many purpoſes a diſſolution of the 

partnerſuip 540 |- 


9 upon the part- 


wt. .nerſhip fund, he can have no "RG Aſßenees may recover money 0 


faction but out of the ſurplus which 

| _— remain after the joint credrors 
paid 

wet . Bog are joint and ſeparate. cre- 
© ditars, and one partner: lends money 
tn the partnerſhip, his ſeparate: cre- 
Aitors cannot be admitted upon the 
Joint fund, until the Jour dohts are 
paid 541, 54% 
one partner may be a creditor Hf ano- 


tber, and proue his re a ſepa- | 
rute commiſſion 350 


One of three partners in a. thip- and 
cargo, the ourfit of which was 4y6«v/. 
pays only 40. in part of his third 
mare, and gives his notet for the re · 

ainder ; but before they, became 
E is a hankrupt. The other parties 


cannot by voluntarily diſchargitig the 


- notes, ſtand in, hi 5 e for the ſhare 
. of the profits. . nees are 


entitled to a full third both 1 the pro- 


tits and t che valve of the ſhip. 541 
It one of two partners commit a ſecret | 


act of bankruptcy, the ather partner 


may, for a val cepſideration, and 
Without fraud, . nd eh of the 8 
Mi effects, though he hinaſglf 


$3 * N 


3 3 t he partner took out money 51 


538 


541 dns certain caſes nn 


K X. 


I > * 8 the af, 
. Hgnees under aJoint:commiſivr can. 
not maintain trover againſt the i»; 
24 vendes of ſuch ' partnerſhip el 


| 2a one partner . wre 
his ſhare uf the partnerſhip property, 
Joint eſtate anna prove againſt the 
ſeparate before the parete Creditors 
are ſatised "$44 $4 


a view to defraud the joint eſtate $65 


the trade without the knowledge 
the other, it is 4 ſeparate debt 35 
But if it is done with the knowledge and 

- conſent gf all the er is 2 joint 
| debt : $50, $51 
Damen. 

a not to be enidangered by py 
ment to the bankrupt 1 7 ea 
under ſtand or know he is 40 


$048 in the courſe of trade valid, nu. 
withſtanding a prior ſeeret a8 of 
: baokruptcy. 


the bankrupt after Ty 
5 


ſtatute 
| If a; banker pay the draft 1 
Ekreping caſh with bim after knoy- 
| ledge of an act of bankruptcy, thess 
I PIO NE WONT oa 


If the. pajeo of 2. bill of ws 
' ceived from a third perſon as thegrie 
of an eſtate, give time to the drawer u 

£ cond - thae-1e-ſhattallow inter 

erwards;'the drawee diſcharge 

_ bill, havi the mean time com- 

mitted an 2 Cy, this is unt 

ſuch a payment in the ordinary courle 

of trade as is pratectod hy the 19 C.. 

c. 38, and the aſſignees may Oe 

the money from the payee, 388% 

If the dehtor pays money to a trader um 


had committed an 2 bankruptcy 
- conſequencs_of a mo - obtained 
| by the bankrupt aganft him a 
} e oof "cannot, recover that 
Feet money by a father an pally 


* 


„„ 


2 


— 


1 N 5 * 4. 


"ot 1” T8”. -Þ * e hve * 33D! I... 
1 8 


oo * 


we | A eee he has com. My the acceptance of a e = 
way "Hines a ſecret act of banleruptey ſecret act of bankruptcy does not ope - 
0 nate to extinguiſh the ſimple contract, 
ke Broker. 0 1 Fi ſo as to deprive the rere of 'A right to 
a pawn broker petition - 19 
- — Pp | we Indorſee of a note kiven boſore; but in- 
* jon. I Aaorſed aſter an act of bankruptcy, _ 
on de a petitioning creditor 
5 Penalty. . . de. | & creditor having his debtor in execution 
. 1 cannot petition 
15 ; petitioning Creditor. petitioniag c. editor cannot elect to foe 
7 one or more perſons being Partners, uff the bankrupt at la, ib. 
ge of have a debt of xool. - + Ta Coſts of the commiſſion to be paid by the 
90 Two a debt of 150. 1 1 3 petit ioning creditor | 3 
* Three a debt of 2c0l. Ib.] Such coſts to be taxed by the commit- 
1 Perſons, having bonds, bills, Se. payable| floners, aud aſſignees to repay them 
9 81 in futuro, a be petitioning ” - our of the firſt monies received Eons 
tors 4 


petitioning creditor muſt have a legal} Plea. Ste Certificate, 
debt i 
A debt at law will ſupport a commiſſion Manner of pleading certificate 3 ga 

as between third perſons, although the Bankruptey is a good plea to an action of 
ſtatute of limitations has ingurred ib. dedt an the addudum inaleaſe 312.513 
But as againſt the bankrupt himſelf * Whether bankruptcy is a plea to an ac- 


caſe may be different tion of covenant, S.. 3528 
A bill drawn by a debtor npon a ERR Commiſſioners plea in actions brought 
N 2 no effects of the __ Sin againſt them | [23] 
hand, does not extinguiſh the ori- | 
ginal debt, although | the creditor neg-| Pledge. —6-e Mortgage. ; 
22 give notice of its being 1110 eienr to be treated as an equitable mort- 


gag 5 
Payment after an a of bankruptcy 10 Piperty pledzed to beapplicdin the kes 
which the creditor was privy, does not place to a debt not . — 5 1 0 


extinguiſh. the original debt ii. When a bill is pledged or purchaſed ib. 
A creditor by notes bought in at 109. i ol red ; | 
Poſſeſſion. — Aſſignment. | 


pound, is a creditor for the ful 

ſum, and may take out a commil-. 

fon The commiſtioners may alllgn goods left 
in poſſeſſion of the bankrupt by the 


4 
A debt on an unliquidated account is 
dation for a commitiion 15. true owner 4 328, 339 

W here goods are pawn el 


A tradeſman becoming ſu for an- mortgag 
other, the creditor may taks out a] and poſſeſſion. not & delivered, they 7 


commifſion againſt him : ib. dy the-aſſignment 
4 ſolicitor s bill of fees will kipport, sut if it is impoſſible to deliver the Reg 
mi | - perty at the time of the contract, it 
Wann bf thy Bl is under taxa will be ſafficient if the documents and 
ib. muviments aſcertaining the right to 
evi ſupport a ſeparate oon, 


the property are delivered $50. 356 356 
The mortgage of a ſhip at ſea w 
\ lid, if the mortgagee takes all — 


port a commiſſion, ot n in his power to get poſſeſſion, ſuch as 
dill filed to ſer aſide the award 8 a2 dill offale, S. ib, 
A creditor before the party entered into] But if he ſuffers the ſhip to come back, 
trade may ſue out a commiſſion 1b. and does not take net > 
a creditor for a debt contracted after} within. the 2 J. 1. c. 2 356 | 
leaving off trade cannot ib. f a choſe in action is afliened 28 a fe- 
Petitioning creditor's debt ſubſequent to] curity, notice of the alignment muſt 


ſupport a commiſſion ' 19 - within the 21 J. Is 6+ 19. 368 
e 1 If 


1% DE 


| 1 a: bond is aſſigned as a ſecurity, the 


. bond-.mutt. be. delivered, and notice 
- ſhould be given to the debtor 368 


16 dook debis are aſſigned, notice mu 
be given to the debtor . 


Ia mortgages of real eſtates and 3 i 


real, the non-delivery of poſſeſſion is 
not conſidered as fraudulent within the 


21 J. 1. c. 19. 


339 
The 21 F. 1. c. 19. 5 11. extends to ater 


perſons goods as well as thoſe that | 
originally were the baukrupt's pro- 
-perty 368, 369 
Pofſeſiion. of goods as executor, is not 
within the ſtatute 133, 134 
Nor as factor 399 
The bare leaving a party in poſſeſſion 
of property without any power to 
diſpoſe of it, is not within the ſtatute 
410 
Wer upon the 11th /. of the 21 F. 1. 
7. 19. have more of fact than of law in 
them 413 
Dower in HENS: Paſſes by the af. 
»fignment © 284 
Preference. 465 Aſſignment. 


It a bankrupt give a preference to a cre- 
ditor under an apprehenſion of legal 
proceſs, however groundleſs, ſuch pre- 
ference is valid 388 
Nut a voluntary preference in contempla- 
9 tion of bankruptcy is void 376 
If the preference is only conſequential, 
the caſe may be different, as if a pay 
ment were mede, or an act done in 
purſuance of a prior agreement 382 


i, Privilege. — See Arreſt. 
Priſon.— See Act of Bankruptcy. 
Proceedings under Commiſſſon 


Taxen for the ſecurity of the commiſ- 
© oners 


Proceedings are ex parte | Ts 58, 
Proof of -Debts,—$:: Debts. 
- Promiſſory "_ Ve-. Bills of Ex- 
change. ; 
Propertp . ee Poſſeſſion. 1 
I roſecution, | 


2 e ſecution againſt the bankrupt for not 


urrendering, may be carried on by a 

perſon who is not a creditor 468 
Lord Hardwick would not order the 
= -glerk to the commiſſion to attend at 
the Vid Bailey, with the proceedings 
| OE h 


B 
. 


E 


3 
| Purchaſer oh lands wie his wiſe 


| 


ö 


| Dedtor not to be endangered by pay- 


- 

+ No 
$7 4 
4 7 


4 the commiſſion to ſupport 3 
proſecution againſt" the bankrupt 469 
The chancellor's.order to the commiſ. 
- Goners to meet and receive the bank. 
- rupt's ſurrender aſter the time 2 
pointed by the ſtatute has elapſed, will 
b not prevent a profecution 
It has only the effect of declaring the 

opinion of the court that the bankrupt 
has no intention of Keeping out of the 
way iranculontly” ES th, 


.. Protection... : 
Procuring pores eeopt Sk privi. 
lege of Parliament, is un. act of bank. 
ruptcy 93 
ProteQiorr as the King's ſervant, will nc 
make a man a bankrupt - ib. 
No merchant or trader within the bank 
rupt law ſhall be protected by 7 Am, 
declaring the re of ee 


Bankrupt protected in going to = 
render, and returning home 11; 


And from ſurrender during the time ap 
pointed for examination . 
And during the enlarged time . 


Protection extends againſt all creditors ii. 
And to attachment for e of wo- 


ney ug 
But not againſt the ball 


ny 

"9p Purchaſer, - 6 3790 
I purchaſer ſhall be impeached vnleſ; 
the commiſſion is fned forth within 
Kue years: after the act of bankruptcy 
| 5] 5 
and ſon, before he was a trader, is not 
within the 21 J. 1. 2 
But if the party is a trader at the time 
of the purchaſe, the Caſe wil de dif- 
ferent 292 
Purchaſers without notice not oblige to 

diſcover in equity 

| Relation. 

ment to the bankrupt” before he ſal 
underſtand or Know that he is become 
bankrupt—1 J. 1. c 15. F 14 [59] 
A. purchaſer of the lands of a bankrupi 
not to be impeached-unleſs a commil- 
fion-is ſued forth within five year afe 


ter the wm pe 
— 


21 J. 1. 6 19. . 
Payment of bins of 
a ELIE | 


withſtanding a prior ſecret act of 
19 6. 2. C. 32. . 1. yay tt . 
The relation to an act of bankruptcy is a 


not aſſiſt it upon motion 583 


neſs or the fraud of them 584 
A ſale of goods by the bankrupt after 
the act of bankruptcy committed, is a 
ſale vi the aſſignees property, for 
which they may maintain trover ib. 
So they may recover money paid by the 
bankrupt after the act committed 25, 
Except in certain caſes ib. 
If the holder of a bill of exchange give 
time to the acceptor upon condition 
of being paid intereſt, and the hill is 
afterwards paid, the acceptor having 
committed a ſecret act of bankruptcy, 
this payment is not protected by 
19 C. 2. c. 32. 584, 585 
If a banker pays the draft of a trader 
keeping caſh with them after knovw- 
ledge of an act of bankruptcy, the 
aſſignees may recover the money 585 
But the aſſignees having recovered the 
money, cannot alſo bring an action 
againſt the creditors to whom the bank- 
ers paid the draft 59 
Notwithſtanding an act of bankruptcy, 
if the debtor pays the money to the 
bankrupt in contequence. of a judg- 
ment obtained againſt him at law, the 
aſſignees cannot recover that money 
again : | G, 
The act of bankruptey reſcinds acts on 
record as well as acts in pais 9 
If execution is taken out after an act of 
bankruptcy upan a judgment obtained 
before, the execution will not prevail 
ES. $99 
If a trader aſſigus goods at ſea, under- 
taking to endotſe and deliver the bill 
of lading as ſoon as he receives it, ſuch 
endorſement will be good, although | 
detwixt the aſſignment and endorſe- 
ment the trader had committed an act 
of bankruptcy | ib. 
Bankrupt may endorſe a bill after act of 
bankruptcy delivered before for a bn 
fide confideration ib, 


bankruptcy is not avoided by the af- 
flignment - ; 


Slerift who executes a fi. fa. upon the 


4 I N D 8 

not a treſpaſfer, but the afiignees may 
caſe Atrictiſfimi juris, and the court will | 
An act of bankruptcy committed by aj 


trader avoids. all acts done by the | 
bankrupt, without regard to the fair- And will over reach all intermediate 


An execution executed before an act of | | 


— 


„ > 
E x. 
| but before a commiſſion fued out, is - 


maintain trover f 
There is no difference between the ſhe- 
Tiff and the under-ſheriff 606 
AQ of bankruptcy by lying in priſon. 
two months, relates to the firſt _—_ | 


tranſactiens | » 
Payment of money by a father on put- ' 
ting out his ſon apprentice, has been 
held good, noth withſtanding he had 
committed a ſecret act of bankruptcy - 
| | x 17 HW 
A purchaſer for a valuable bien | 
tion without notice of bankruptcy, not 
compellahle to diſcover in equity any 
thing that may deprive him of a legal 


Re 3 4 
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title 610 
But if a commiſſion is actually taken out, 
the caſe may be diflerent : 133d © \ 
Nint. gs 


Landlord may diſtrain goods while they 
remain upon the premiſſes,. not with- 
ſtandiug the aſſigument 37+ 

But if he ſuffers goods to be ſold by tb 
aſſignees, he can only come in with 


the reſt of the creditors _ 175 
Aſſignees not perſonally liable for rent 
unleſs they take poſſeſſion 180 


On a diſtreſs ſor rent the goods were 
ſold, and 77 J. 3. remained in the 
conitable's hands, who became a bank- 
rupt—The tenant muſt come in as a2 
creditor, nothing remaining in ſpecie 


55 ib. 

Bankruptcy is a plea to au action of debt 

on the reddendm on a leaſe 531 514 
Au. Whether bankruptcy is a plea to an 

action of covenant for rent 192 

Landlord may diftrain before the end of 

the half year upon agreement to pay 


rent in advance 393 
Neceiver General 

Cannot be a hankrup̃t | 11731 

ANreſpondentia. . 


Reſpondentia bonds may be claimed, and 
after the loſs may be proved [46] 


netain— 856 Lien set off. D. ce. 
Co 


bankrupt after an act of bankruptcy 


Acverſion. "1 
Commiſſioners may aflign a reverſion 290 
5 _  Saleſmen. - 9 
| May be bankrupts 36 


© whe 3 : Sanctuary, 


Sanctuary. - , and B. are 
Taking Tanclunty is an an of. bank-] | 


. 
er I N ts ay 1461 
May be bankruftftf 36 


SHieturity.—Se⸗ Aſſignment.—Debts. 


Securitie- depoſited generally are appli- 
cable in the fiuſt inſtance to debts. ao. 
proveable | any 

When and how. ſecurities are to be a 


Seizure of NXankrupt's Effects. 
The commiſſioners. canuot break open 
any but the bankrupt's houſe 102 
wm goods have been ſent on board a 
Pp to be ſent to the bankupt's cor- 
nilents abroad; the commiſſioners 
0 ſeize and take them away with» 
out piying freight 102, 103 
Commiſſtoners are TIO, to 7 


* 


_ We 2] 
. e | 
* made before marriage, though 

without portion, will be good 265 

So Yr made after marriage upon payment 
of money as a portion 

Tf the wile is intitled to a truſt eſtate, 
- the aflignees of the huſband cannot ob- 
1 the property without making a 
ſettlement oa the wife 269 
But if they can get poſſeſſion without the 
ald of a court of equity. Q. Whe-| 
. Ae . can ohrain rellef 45 5 


| Set-Of. 
Defendant n may ſet off 1 in an action by the 
: alſignees 6 03 563 
; at A. is a debtor to a deukrupe 8 his 
bankruptcy, and a creditor tu nim upon 
a contingency that takes place after 


the baukruptcy, he cannot ſet off nor} * 


is ifidebted to 


joint pry a 1 


© | account 100 J. 247 owes B. wool. 
on twoſeparate accounts, F. $.canng 
deduct ſo much as Fs proportion of 


the 100 l. comes to out of the joint 
debt. 


65 
If a bond is given from a bankrupt to A 
payable at a future day, and à debt 
ow ing from A. on ſimple contract tothe 
bankrupt for a leſs ſur, one debt ſhall 
be ſet againſt the other z. 
A broker is entitled to deduct money due 
from the bankrupt. to him for pre. 
miums, out of what he collects on the 
policy 575 
A demand againſt the bankrupt canndt 
de ſet off in trover, ſubſequent to the 
bankruptcy $81 
A company cannot prevent the afſiguees 
ſelling any ſtock in the name of the 
bankrupt, unleſs there is an Expreſs 
bye law to make ſuch ſtock liable to 
the debts he may owe. the company 


322 

Where debts are due in en right 
FF | th, 

F446 Sperif. / 


Ld 


vail againſt, commiſſion | 
When not th; 
'Nature of the action to be brought by 
aſſignees againſt the eri ib 


15. Execution by ſheriff, when lt ſhow pre- 
bog 


have relief under the ſtatute relating | Smupgling. | 
to mutual debts ++ 4 of: 
A note eee the bank. +! a rading within the Wann er 
rupt's after the ban ruptcy, cannat I | 
7 againſt a demand by the af _ Doliejtor, 


8 A TE. 567 
The: Kaxute relating to mutual credit | 
applies in all cafes: of mutual credit, 
_— not relate to dealings i in 2 

— 56 
Wha debt due from a far may beſet 
* oll by a Percha 


1 1 — 6 1 Ls „ 
een l 76/71 23553570 1 


* 1 
f * 


 * commiſſion ' 

{ NotwithBnding e the bill is under os 
tion 

Solicitor entitled to retain papers wr 

vered before the 28 er 2 


* * 


Ship,— . AMignment,—Morigaye 

Shoemakers | 
May be bankrupts e, e 
e „ 


A olicicor $ bill of fees, will ſupport 8 


II 


AN e345 aich e iT} T 
Fo for in Cuits Fa <quity, Ma of le evying ſuch orfeiture [2t 
ap; wir caring an of the major Pare. Manger of levy to be ee for 22 
8 of the crediturs at a meeting called for ' fiQtion of the creditors ib. 
10 that purpoſe, the bankrupt' Selen Is Perſons fraudulently chiming debts oi, 
Gi not liabie 677 N eſtate, to ee 
| 60 But the aſſignee who employs bim! is 05! 
75 ſonally liable b, How ene GN to be recovered = 4 
5 40 ares not entitled to take | money _ Lands, goods, Ce. purchaſed by bank="" 
the court paid in by the defendant id an] rupt after he is declared bankrupt, or 
"arr action brought by the bankrupt with-| lands deſcendiug, reverting, or by wy, 
is out paying the ata s bill ib. esse Tory to the ee to he 
7 V ign the commi ioners [52] 
oo N f. Emes the . aT 
93 How 10 be conſtr | 3} 1 e. 15. ſpecifies certain ac A 
umd Henry the VILlth. I. | "bankruptcy 
) the -] Creditors may 3 Tory vob without 4 
$81 34 and 35 H. 8. e. 34. e d gr ein ens RW 1 140 
uees 8 ommſhoners ands an 
f the The firſt ſtatute concerning bankrupts of the bankrupt by him trans * 5 
preſs ib. into other men's names, exce trans- 
\ohe Alered by the ſubſequent ſtatutes 3 ferred upon marr 0 of his ere, 
) | | ' + or other valuable confideration 170 . 
2 Elizaberh. Commiſſioners may examine the bo 
rights 13 Elia. c. 7. I rupt upon interrogatories, and may” 
ib; The lord chancellor may grant a com- commit him in'cafe of tif refufal fo _ 
y miſſion to take order for the bank- anſwer *' CY 2% 
rupts body, lands, and goods; and | Punimment im cafe the bankrupt 
may ſell the bankrupt's lands, He. as} mits perjury ih, © 
I pre» well copy hold as freehold: 17 [$8] Commiſſioners may ſummon and * 
604 And alſo lands, Sc. purchaſed" by” che} mine perſons ſuſpe cted of e, 
ib! bankupt jointly with his wife, <tit- | hankrupt's goods 
ht by dren, or child, to the op ule hn: the] Perſops faſpeed of having the” 
ih bankrupt 75. rupt's goods, after lawful erm, 
Aud alſo his money, goods, Se. 5 fuſing to come, commiſſioners to iſſus q 
| Commiſſioners to make ſale of lands uf a ſecond ſummuns ib. nl 
abe. the bankrupt by deed indented and | If ſuch per ſons refuſe to'comez — fi 
enrolled _ [56]} come, refuſeto de ſworn, or to an 14 
. Or otherwiſe to F 7 2h of the ſame for] | commiſſioners may TR ſuch f | 
36 the true ſatisfaction of the creditors ſons » la ; 14 
ib. And alſo dire& dials to alle tuchn _ [+ 
Erery ſuch! direction, e. good againft | perſons as ſhall roſuſe to come ib. 45 
: the bankrupt, his wife or heir ib. Vaneiſes ſummoned to have 2 1 
3. Purchaſers of copy holds to pay the cuſ- 1 
_— tomary fine 1$] | Perſons guil of p or procurin | 4 
Certain acts of bankruptcy ſpecified ll others to 2 it perjury, to be 75 A 3 
Upon complaint made to the comm. dicted 2 15 
tatuts lioners by any party grieved, ſuſpect. orten under this act to „e 
9h ing the goods, Sc. of 8 bankrupt to dy the creditors only. | * 
a be in the poſſeſſion of any perſon, or {Commiffinners | 
port © any perſon to be.” indebted to the] of the bankr ale he the _ 3 
of 16 bankrupt, the commiſſioners ſhall call ditors of the bau Erupt 5 1 
PT 4 befoxe them ſueh - perſons, and ex. | Party to whot”tlis'afſignment+is 
1-0 nine them upon oat [9 may recover in his own name [4 
„ ach Ir fuch perſon do not diſcloſe the truth, [Creditor not to be e v by pays. 
düster, or do deny to fear, he ſhall forſeit ment to the banlcrupt ande ae 
lh - R 150 * 
plici 155 i may proceed i in the com- 
FEA t4 


* 'S " 
. 


* 


3 ben ekkrrmrpr¹örss p 
party's death 1 1] | three meetings 5 K 
vos ROE The lord chancellor. upon. petition of | 


WF 19% 4.4 1. 4. 19. 


* of — 5 ſpecifſcd 77 

n the commiſſioners may examine 
the bankrupt's wife 108 | 

Commith ioners may grant warrants. to 
break open houſes, c. of the bank · 


- Tupt where his property ſhall. be re- 


1 to be, and to ſeize the ſame [321 
ey may examine any perſon for the 


- diſcovery of debts due to creditors who | 


* ſeek relief under the commiſſion. ib. 
ae commiſſi ſhoners, may proceed under 


the commiſf 
Hrs makes himſelf accountant to the 
ing 
commiſſioners. may diſpoſe of _ 
Fc, left in the poſſeſſion of the bank- 
- Tupt by the permiſſion of 1 true 


| I enlarge the time for 
e of perſons who may be 


on when the bankrupt by | 
331 Commiſſioners to certify to the chancel 


the 
ſurrender for 50 days 110 
| Bankrupt to deliver up his books, & 
upon oath 1 
Bankrupt protected in coming 2 
render, and from ſurrender 3 
the laſt examination 
Bankrupt in cuſtody upon . meſas Dp! 
to be brought before the commiſſioner, 
and the expence paid out of the eſtate, 
But if in execution, the.commilſioner, 
from time to time to attend him in 
priſon [72] [73] 
Bankrupt arreſted or ſued after haying 
obtained his certificate to bediſcharged, 
and may plead the general iſſue [82] 


lor that the bankrupt has conformed, 
but not to certify unleſs four parts in 
five of the creditors aſſent [84] 


ner 11. Bankrupt to make oath the certificate 5 
Se. of the entailed 2 5 of the] and conſent of the creditors were fairly | 
ankrupt good againſtthoſe who could | obtained [86] 
be barred by recovery, &c. ib, | Certificate not to be of force unleſs al Co 
Conditional eſtates granted to the bank- | lowed by the lord chancellor i. 
rupt may be redeemed by perſons ap- Securities given by the bankrupt, or ay ( 
Pointed by the commiſſioners [34] other perion, to induce creditors to 
Purchaſers for valuable conſideration not | fign, are void _ inn 2th Pe 
to be impeached, unleſs the commiſ- Certificate void if. bankrupt upon wer- N 

Hon ſued out within five years [61] riage of his children gave above 109/, 
1 & unleſs he prove himſelf worth the Co 
i gn hl ſum Lag wang and abaye aft to 
15 10 „ . 1 To ; pay e ' 14 Th 
Certificate of - bankrupt not-to diſcharge e os he for bg e Jn 1 f 
bor nkrupt having obtained his cert) 1 
n nnn able with 155 if taken in execution, may be dil. Ne 
" Wh a charged by applying to a judge [88] a 
K en the 8. Commiſſioners may certify to the judge, Cr 
r 2 that my party is become wager 

and upon ſuch certificate the judges, 
nora ho, ls, bonds, Ec payable | Se. are required to grant their war- en 
. z * pros] rant for apprehending. the bankrupt, 
; 1 is 9 [10] [42] wy and to commit him to gol [35 M 
Ts George ad. - | Upon ſuch commitment bankrupt tobe ( 
ba 8G. 4. c. 30 N removed by the commiſſioners 770 Co 

"Y | 0 rant 

n to ſurrender within 42 thn Gaoler required to receive ſuch, bank- Fr 
After notice in writing left at his uſual | rupt into cuſtody _ .. i, 
place of abode, or perſapal notice in | Commiſſioners empowered to grant wa 6 
caſe he is in Tg and notice given rapts to ſeize bankrupt's effects Wl Fo 
8. r 920 ff * 4 Commiſſioners may examine the bank- 
e „and the. time rupt and others touclung the e Fo 
* [65] [66]] | 28 of bakrop 8... [3] 


4 


to fi the examination 
25 —— to anſwer or 


7] 


their examination to be l 16. 
Where a perſon is committed the queſ- 


tion to be ſpecified In the warrant. | 


If upon an habeas corpus the warrant ap- 
pears inſufficient, the perſons to be re- Or make a compoſition ' 


[38] 


committed until fultanfwer [38 391 


or if committed for not figning their 


examination, to de re- committed _ 


fi 


they ſign 
Gaoler to forfeit 306 K upon eſcape [ 191 
Gaoler refuſing to produce perſon com- 
mitted to creditor of the is 7 5 
o 
Perſons making diſcovery of bankrupt's 


to forfeit 100/. _ 


effects to be allowed at per cent. 
any truſt o | 
bankrupt” s property, and ſhould not 


Perſons having accept 


[78] 


the 


diſcloſe it, and ſubmit to be examined, 


ſhall forfeit rcol. and double value of 


the eſtate 10. 
Perſons having bonds, &c. paz at a 
r 9 - 


ua day may petition 


Commiſſion not to be awarded, * * $ 
upon petition of a creditor for 1001. 
or of two creditors 1504. or of three 


creditors 2000. 


4 ib. 


ioning creditor to ſwear to his debt 
and give donde prove the e 


an act of bankruptcy. 


Compounding petitioning creditors debt 


15 
The charge of the commiſſion to be paid 
by the petitioning creditor, who is to 


be repaid by the afſignees 
Notice to be 


tte of the ice of aſſignees 


[7] | Anſwers to be reduced into writing 
iven in the London Ga- 


[48] 


Creditors living remote from the place 
of meeting, may prove their debts by 


affidavit 


ib. 


Creditor under 101. not to vote " 2 


choice of aſſignees 
_ credit or mutual debts to 


155 


ee may appoint a 1850 


ſional aſſignee 


creditor 


notice 


0 
Forfeiture of 200 l. for not aſſigning alter | 
ib. 


Torſeiture to be recovered by ſuch per- 


eee commiſ- 


494] mit 
roviſional aſſignee to deliver over the 
effects to the aſſignee choſen by the | 


th ape td ſus for it 


Creditors to direct where the 3 re- 
| ceived by the aſſignees ſhall be pl We] 


Aﬀignees with conſent of une 
| ſubmit diſputes to arbitration * 65 521 
Bankrupt to attend the böte — 
obtaining his certificate [88] 
And to be allowed 25. 6 d. a day for at- 
5. tendance [891 
Upon refuſal commiſſioners to iſſue a 
Warrant to apprehend him, and to 
commit him to gaol 90 
Aſſignees not to commence ſuits in equity 
without the conſent of the creditors 


8] 
| Bankers, brokers, and factors, may . 
bankrupts T 21 
Farmers, graziers, drovers, and receivers - 
general, cannot as fach "be 1 


proceedings may be enrolled 1461 
No ſchedule to be annexed to the 17 8 
miſſioners aſſignnent [49] 
Commiſſioners before they act to take an 
| oath 5 14 

Form preſcribed © | 
Commiſſions not to abate by the 
of the king 
Commiſſioners may examine the bank- | 
rupt by parol, or in writing, con- 


cernun his trade, dealings, and effotts 


744 
May examine any other perſons preſent 
| at the meeting * 


In caſe the party ſhall refuſe to anſwer, 
or & nor anſwer to the ſatisfation of 
the commiſſioners, or ſhould refuſe to 
ſign his examination, not having a 
. . reaſonable atzeion to the wording 
thereof, he may be committed 
Commitment to, ſpegify the queſtion 


175 
If commitment de fective in form, * 
upon babeas cor pus en en | 


| 19 8. 2. 4. Fug 
Payraent of bills of tad and for 
goods inthe courſe of trade valid, not- 
withſtanding a prior ſecret act of 


[ 


F 
— 3 


1 * K 


poke ree orcs, oo, — 


—— ſuch debes - 
Cesme me 34. 135 
vt, 0 e 6. 33. 55 


Manner ac to obtain a cm- 


miſſion againſt perſons having Mae; 
lege of parliament | 

i 36 G. 3. Co 90+ 1 
Rains may order. ſtock in the 


TEN 


Public funds belonging to baulei 1 | 


aud ſtanding in their nne to; be 


een to aſſignees ler. 
Schocimaſter 
Cannot as 18 or by ſelling books to 
bl ſcholars, be be bankrupt 88 
Steward. 

The king's ſteward is not thereby a4 
trader 59 
Nor ſtewards of inns of court 156. 
Stocks. 


Puttiog money in ſtocks will nat make 
a man liable to the bankrupt laws 


6 
Nor buying and felling ſtacks 5 
Lops chancellor may order transfer (6:3 
 Sroppage - in Tranſitus 


| When goods may be ſtopped in 2 | 


1 a merchant conſigns goods to ayer, | 
and before their arrival the c nee 
becomes bankrupt, the merchant may 
'Nop them in tranfitu, if he can ib. 


Where two merchants at Leghorn made 


a confignment to a trader in Ergland, 
and. before the ſhip ſet ſail they 
heard he had become a bankrupt; 
upon which they altered the conſign- 
ment, it was held they might do fo 
it. 

If goods are delivered to a carrier to be 
delivered to A the gonſignor may ſtop | | 
them * before actual delivery, if the 
copſignee become bankrupt, 56. 
So Where, DG bal ri in En "land, directed 


De, but he din "wes vere ö 
-the trader rn wig © tis ©. 
beer may op Ne a in tranſi 


If the conſighor ſends the bill of wt 
; endorſed to the conſignee, he may 
- notwithſtanding ſtop the goods in Han- 
| fit, in caſe of the” bankruptcy of the 
confignee © 


lading for a valuable re 
the right of the conſignor as againſ 
the aſſignee of the conſignee is gone 


If the confignee to whom the diu bebe 
is endorſed in blanks, aſſign it er, 
24 a ſecurity for acceptances given by the 
aſſignee not amounting to the value of 
the goods, aud afterwards by an agree; 
ners in the goods, by which it appean 
that the conſignor has not been paid 


for them, the aſſignee of the bill of 


lading cannot maintain trover again 
the conſignor, if he ſtop the goods i 


-ſignee 


When goods cannot be ſtopped ir * 


4il 
122 Summons. : 
” PE of the commuthoners to mm 


Expences of witneſſes to be tendered 10 | 


againſt . the aſſignees for Bo 
n by the commiſſioners 


Duits. S 


off, 5 G. 2. c. 30. f. 28. 96] 565 
Debtor not to be 1 by pay⸗ 
ment to the bankrupt without notice 
of the bankruptcy 


_ enrolled, and the enrolment ſhall be 
evidence in caſe of the death of the 


miſtaid” 
The aſugnees not to commence fuits i 
| equity without the conſent of the m 
jor part of the creditors at a meet- 


ing convened for that purpoſe 533 
-Fije aſſignees moy bring an action 2 


the creditors | > 


his correſpondent abroad to feud googs 
ay, draw. for the 198 which Was 


| a aſſignees bring an action upon — 


ph bat 419, 460 
Bur if the conſignee affigns F., 15 | 


ment between them they become part. 


tranfitu upon the infolvencyof the 3 


party ſummoned may bring oft 


in 3 at law mutual debts to be ſet 


585. 
Proceedings under commiſſion may be 


Witneſſes, or the proceedings 15 


Lw without firſt RT. a meeting of 


1 * DE X 


| Put be has an equity to mak the cred 
gon. rer e une r before he 


| 28 with ag 1 he- | 
* E gnees _— 4 
: zut where the contract is made after. 


10 ee eee eee e 


* 353 
! Formerly indebitatus did not lie 


' by affignees to recover, money bond 


1 js ai Om nn 

of 

Wc Bat now the aſſiggees i in ſuch caſes bave 

their election to bring their action for 
à tort or aſſumpſit id, 

x An action for money had and received 

455 will not lie to recover the value of 


ladia ſtock, re- transferred by a trader 


er as ö 

8 after his bankruptcy 

* du perhaps an action might be framed 
to recover the value 

Hep ankruptcy in the plaintiff or e 

ar does not abate a ſuit in'equity 558 


w affignees upon the death or remo- 


1 val of the former, u filing a ſup- 
* plemental bill, have the benefit of the 
50 former proceedings ib. 


If the plaintiff at law becomes bank- 


1 | ' rupt the action does not abate, but the | 
aft aſignees muſt proceed in the name of 
41) the bankrupt until after judgment 


either inte rlocutory or final 560 


mmon Duperſedeas. 
WM perſedeas may iſſue when the credi- 
d[26) tors who have proved agree to ſuper- 
10 ſede the commiſſion 536 
ampſi r becauſe the commiſtion has, been 
penen, r TS IO 

r IDs 


becauſe no act of bankruptcy was 
committted 16, 
becauſe the commiſſion was not open- 

ed until fix. months after it iſſued 10. 
the bankrupt. petitions to ſuperſede 
the commiſſion, the chancellor may 
either dire& the ſuperſedeas, or leave 
the bankrupt to bringan action at law 


to try the bankruptcy 
s being e chancellor upon a petition to ſuper- | 
G * . directs a An: 
the mar 


210, 5 | 4 
Qualfication of this equity 
Enn cannot prove if nnd x 


paid 
The certificate will be no bar to 2 
action brought by the ſurety 202. 516 
If a ſurety takes a counter bond payable. 


4 previous to his own, he may prove 


fuch bond | 146. 50g 
| Surplus. 
If the bankrupt's eſtate is ſufficient 8 | 
Pay more than 207. in the pound, he 
ts . to the ſur plus $1 
But all creditors upon ſecurities carry We: 
intereſt, are to receive intereſt before 
ny thing is reſtored to the bankrupt 


| 3 
May be bankrupt ; 36 : 
Captor. | 


Working taylor cannot 
| Tenant, 
See Landlor d.—Rent, 
-- Trade, 


Merchant taylor may be art. * 


: on 


| Deſcription of trading to make 2 wy 


rupt 
A noblewan, member of the houſe Ie” 
commons, clergy 5 
trade may be ban ruf 5 a „ 
Feme covert ſole trader in London, ma 
2 bankrupt 2 
, Whether feme covert livin 5 
| rate from ber huſband, and — OR” 
the cuſtom of London may be e 


An infant trader cannot be bankrupt 23 

If a feme ſole trader commits an act 4 
bankruptcy, and afterwards . 
ſhe cannot be banktupt 


A dealer and chapman may be et 
80 a ſcrivener . 92 
| Butchers, bakers, and factors ib. 


| Perſons dealing in i led la? 
Brickmakers * E 
| Pawnbrokers 9 | 8 
Drawing and redrawiog bills of EXC 

may make a trading, but not 175 


Aion 4 "ad | 
ging of 170 pays a debt ſubſequent to an 

th _ 4 (bankruptcy we _ Eos - 
upon 1 dot prove * ; 


* for a particular purpoſe 
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| REEL. 
5 5 „ Bok! 
ee eee /Wheti”r a mm 0 i . or rut 55 
ſelling to make a trading mutt be the | © nenen of lam won mpg 46 
party's principal means of living 84 
Sp 1 en any other ver ene Cranſen,=6: $opblars b in „Nene 
wing ; 
Rut it has been ſince eſtabliſned that — | eee e N 
PI; and not the extent of the | 
trading, is the true criterion IS61:© 5 rover, 
Therefore if the party intends to ſell ge-| 8 ye 18 
nerally to all cuſtomers, although in When trover will lie by affignees bog 
fact he only ſold in a few inſtances, | Trover againſt the ſherift #, 


it is ſufficient 55, 56 
Adventurers in the Eaſt India and Gains 
Company caunot as ſuch be qt 1 


ö 67 

Nor the royal fiſhing trade ib. 
Nor the bank 8 . 
Farmers, graziers, and en cannot 
as ſuch be bankrupts 173] 
Nor the receiver general of parliamen- 
tary taxes | ib. 


Nor a public officer, as an exciſeman 36 
No handicraft occupation where nothing 


is bought or ſold, will make a man a 


bankrupt 37 
Drawing and redrawing bills for a parti- 
cular purpoſe will not make a man a 
bankrupt 64 
One ſingle act of buying and ſelling is 
not a ſufficient trading 54 
Buying and ſelling under particular re- 
raints, or for particular purpoſes, is 
- not within the bankrupt laws 
A contract to victual the fleet is not 
A victualler merely as ſuch is not 
Nor an inn-keeper 
Making of alum is not 
ö Buying and ſelling land is not 
A buyer of coals in the mine is not is. 
Buying and ſelling government ſecuri- 
ties is not 63 
A ſhare in the ſtationers company will 
not make a man a bankrupt ih 
The having a ſhare in a ſhip if the owner 
does not freight it, will not make a 
man a bankrupt 66, 67 
Nor the having a ſhare in a hackney 
coach = 
Nor the letting horſes to bie 
To make a man a bankrupt the par af 
muſt trade in his own right 
An executor merely diſpoſing of the 
ſtack of his teſtator, cannot be a bank 
t 
The = LO muſt be carried on either in 
E * from Eng an or to England 
TE 67, 185 


10. 
59 


8 Victualler, merely as ſuch, cannot be 


| 1 


ib. | But ſhe cannot be examined touchioe 


When a demand in trover is a debt 
ee pa | 3th $18, 
Cruſtee. 
When truſtee for the wife of the bank. 
rept may be admitted a creditor un- 
der the commiſſion 112 
The commiſſioners aſſignment does not 
paſs property in potion of the mY 
rupt as atruſtee | 
A debt due to a bankrupt as truſtee be 
another, does not paſs under the aſſign- 
ment by the commiſſioners 40d 
The aſſignor of a chofe in action, who's 
become a bankrupt, may ſue the debtor 
in his own name, for the benefit d 
the aſſignee. oy 0. 


Mictualler. Sc Innkeeper. 


bankrupt 9 


Uintner.— Ses Innkeeper. 


Moluntary Conve pance. 


Aſſignment will prevail againſt a volur- 
tary couveyance 294 
Conveyance to truſtees after marriage, 
for the wife and iſſue, is a voluntar 
conveyance . 295 


Aſur p. 


A debt on an uſurious contract cannat 
be proved is; 


Wife. —S-e Marriage Articles, 


Commiſſioners may examine the bank. 


rupt's wife for the diſcovery of his. 
feats [5] 


the bankruptcy of the huſband ich 
. commiſfoners may aſlign 13% 
renemen:, 


} 
3 


LB a 


i * 


| tenemenits, and hereditaments, pur- | 
chaſed by the benkruphs Jointly _ 
his wife, &c. 


But if the purchaſe is made She ro 5. | 


engages in trade, it is not within the 
ſtatute 
The commiſſioners may aſſign a debt or 
choſe in action due to the e 
wife 2 
or a mortgage made to her dum ſola Ang 
But where the relation of a wife 


an eſtate or ſum of money in truſt, = 


be laid out for the benefit of the wife, | | 


and after her death to her children; 


and in the mean time the intereſt to | 
be paid to ſuch, perſon as ought to re- | 
ceive the profits, the commifioners | 


cannot aſſign it ib. 


do where an eſtate is deviſed t to the ſepa- 
rate uſe of tlie wite, it cannot be-aſ- ; 


ſigned th. 


. Whether a legacy left to the wife, | 


and not reduced into poſſeſſion by the 
huſband, will paſs by the affignment 
297 

A ſettlement made before marriage with- 
out a portion, is good againſt creditors 


265 


S after marriage, if upon en of 
money as a portion ib. 
If a perſon gives a bond as a marriage | 
portion, and the marriage takes effect, 
it is a good conſideration „ 
Where the bankrupt would be con- 
ſidered as truſtee for the wife, his aſ- 
ſignees will be ſo 267 
the wife of a bankrupt, prior to ner 
marriage, was entitled to a truſt eſtate, 
the alfignees of the huſband are not 
entitled to the property witbout mak- 
ing a ſettlement upon the wife 


293 


| 


But if they can get poſſeſſion without the 
4 þ Aer. Ka.... 
Witness. | 
Waneſs protected during ——_— 
and eunds et redeundo 110 
An uncertificated may be a 
witneſs to diminiſh, but. not to in- 
. , creaſe the fund | 562 
But if he has obtained his certificate, 
and releaſes the allowance and ſur- 
plus, he may be a witneſs to increaſe 
the fund 563 
In a qui tam action, on the ſtatute of uſury 
againſt the aſſignee of a bankrupt, for 
taking uſurious intereſt on a loan of 
money to the bankrupt before his 
bankruptcy, the bankrupt is not a 
competent witneſs to prove the of- 
fence if he has not obtained a certifi- 
cate or repaid the money, notwith- 
ſtanding he is ready to releaſe to his 
afliguees all benefit which may ariſe 
from the diſcharge of this debt in par- 
ticular, and all claim to allowance and 
ſurplus in general; and notwit hſtand- 
ing the aſſignee has proved his de- 
mand for the money: lent. under the ' 


commitlion ib. 
If a bankrupt has obtained his certifi- 
cate, and received his allowance; his 
evidence will ſtill be admiſſible to in- 
creaſe the fund 964 
A bankrupt cannot be a witneſs to prove 
his own a@ of bankruptcy 553 
But if the defendant calls him, he waives 
all objections, and he may be examined 
to that fact ib. 
Perſons ſummoned before the cormiſ= 
ſioners may maintaiu aun againſt 


2.9 


the aſſiguees for the ex pences awarded 
them 109 
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